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Appeal No. 107/RAJ2020

M/s. Kirloskar Engines India Limited (formerly known as M/s. Kirloskar Oil Engines Limited
M/s KEIL), Plot No. 2315/16 & 2330/31, GIDC, Almighty Gate Road D-4, Metoda, Rajkot
(hereinafter referred to as “appellant™) has filed the present appeals against Order-In-Original No.
38 10 42/DC/KG/2019-20 dated 29.05.2020 (hereinafter referred to as “impugned order”) passed

by the Deputy Commissioner, Central GST Division- 11, Rajkot (hereinafier referred to as “the

adjudicating authority™).

2. During the course of Audit on the records of the Appellant by the officers of Audit Branch of
erstwhile Central Excise, HQ. Rajkot on 22/23.12.2009 and 05.01.2010 covering the period from
December-2007 to March-2009, and during the scrutiny of records related to accounts as well as
availment of the Cenvat Credit of Service Tax paid on outward freight, it was observed that the
Appellant has paid service tax on outward GTA pertaining to the clearances made from the factory
gate and availed the Cenvat credit paid on such outward GTA. On plain reading of definition of input
service, given under Rule 2(1) of the Cenvat Credit Rules, 2004, revealed that such credit of outward
transportation service is not allowable as il covers the services eligible for credit - upto the place of

removal.

2.1 It appears that outward transportation of final product is a post manufacturing
activity and hence credit of input service is not available for such an activity. Rule 2(1) of the Cenvat
Credit Rules, 2004 specifically provides for inclusion of activities like advertisement or sales
promotion activities. But no such provision was made in the said Rule for outward transportation.
On the contrary, it is limited upto the place of removal and therefore, it is clear that no credit can be
availed in respect of service tax paid for the outward transportation of goods. The only exception
in this case is transportation upto the place of removal i.e. where the goods are cleared from depots
or branch offices, the credit of service tax paid on transportation from factory gate to such depots
or branch office (place of removal) is available. However, in the present case, goods were sold from
3the factory gate as defined under Section 4 of the Central Excise Act, 1944 and therefore, the

credit availed on this account did not appear to be correct.

2.2 A Show Cause Notice No. V.84/AR-VI/Div-l/ADC/118/2013 dated 30.05.2013 was issued by
the Additional Commissioner, erstwhile Central Excise, Rajkot, for the period F.Y. 2007-08 to
F.Y. 2011-12, demanding recovery of Cenvat Credit of Service Tax of Rs.46,73,392/- under
provisions of Rule 14 of the Cenvat Credit Rules, 2004 read with Section 11A(1) of the Central
Excise Act, 1944 and penalty under Rule 15(2) of the Cenvat Credit Rules, 1994 read with Section
11AC of the Central Excise Act, 1944 and the same was adjudicated confirming demand.

2.3, —For-he subsequent period. the Appellant was found to be continuing with same practice.

; -ifb;?:?éﬁ;é;.::{{f’ﬂ- ollowing Show Cause Notices were issued to the Appellant, demanding
| .recovery of Cen‘vai Credit of Service Tax as detailed in each column of SCN(s), under provisions

’ i:;“i“Rule_ 14 of tﬂé-éenval Credit Rules. 2004 read with Section 11A(1) of the Central Excise Act,
\ £ af Page 3 of 13
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1944, and penalty under Rule 15(1) of the Cenvat Credit Rules, 1994 read with Section 11AC of
the C. Ex. Act, 1944,

ST | SCN No. & Date | Period cover under SCN Amount of
No wrongly
. availed Cenvat
Credit (Rs.)
| AR-VI/Kirloskar/2011-12, May-2012 to June-2012 52,779/-
dt.10.06.2013. e
2 Nil, di.12.09.2013 July-2012 to August-2012 62.066/-
3 V.84(4)-10/MP/D/2010-11, September — 2012 to March- 434,569/ |
dt. 03.10.2013 2013
“ V.84(4)-02/MP/D/2015-186, June-2014 to March - 2015 3,77.512/-
dt. 08.07.2015 o i
| 5 V.84(4)-13/MP/D/2016-17, April-2015 to March -2016 3,28,865/-
| dt. 16.06.2016 .
' - |TOTAL 12,55,791/-

2.4 All the 5 (Five) Show Cause Notices, as detailed in table above, were adjudicated by
the then Adjudicating authority, i.e. the Assistant Commissioner, erstwhile Central Excise
Division-1, Rajkot vide O-1-O No. 27 to 31/D/AC/2016-17 dated 29/30.09.2016, confirming
the demand of total amounting to Rs.12,55,791/-, along with interest under Rule 14 of the
Cenvat Credit Rules, 2004 read with Section 11A(1) of the Central Excise Act, 1944 and penalty
under Rule 15(2) of the Cenvat Credit Rules, 1994 read with Section 11AC of the C. Ex. Act, 1944,

2.5 Being aggrieved by the O-1-0 No.27 to 31/D/AC/2016-17 dated 29/30.09.2016, the
Appellant preferred an appeal with the Commissioner (Appeals), Rajkot, who vide OIA No.
RAJ-EXCUS-000-APP-094-2017-18 dated 10/12.10.2017, allowed the appeal by way of
remand and set aside the impugned 010 dated 29/30.09.2016.

¥ The Order in Appeal No. RAJ-EXCUS-000-APP-094-2017-18 dated 10/12.10.2017
was challenged by the Department before the Hon’ble CESTAT, who passed the Final Order
No. A/12155-12165/2018 dated 12.10.2018 directing for Denovo proceedings.

4, The adjudicating authority, in the de novo proceedings, decided the impugned SCNs vide
impugned order. While passing the impugned order, the adjudicating authority, after considering
the submissions made and documents furnished by the Appellant, had observed that the sale
effected by the Appellant have not been FOR destination sale and that the same took place at the
factory gate and as the place of removal of goods has been found to be at the factory gate, the
outward (ransportation of final product is clearly a post manufacturing activity and hence, Cenvat
Credit on such outward GTA is not permissible under the Cenvat Credit Rules, 2004 (herein after
referred to as “the CCR, 2004”). In view of above observations, the adjudicating authority vide
impugned order has disallowed Cenvat Credit amounting to Rs. 12,55,791/- and confirmed the
demand and brdered recovery of the same along with interest. The adjudicating authority also

imposed a penalty of Rs. 12,55.791/- under Rule 15 of the CCR, 2004 read with Section | |AC of

Page 4 of 13
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5. Being aggrieved, the Appellant has filed appeal, inter-alia, contenting that

(1) The sales made by it to its various were on “FOR basis” and not on “Ex-factory
basis™; that transit insurance and freight charges were borne by the Appellant and
not separately revered from the customers; that such transit insurance and freight
charges were inbuilt in the price of the goods on which the Central Excise duty
was being paid by the Appellant.

(i)  Since the property /ownership in goods was getting transferred to the customers at
the place/ destination of the customers, the sale took place at the Customers’
destination in terms of Section 2 of the Act read with relevant provisions of the
Sale of Goods Act, 1930,

(iii) It was availing Cenvat Credit of input service i.e., Outward transportation of the
goods from its factory to the customers premises i.e., “up to the place of removal’
as provided and permissible in terms of the definition of “input service “contained
in Rule 2(1) of CCR, 2004;

(iv)  Despite above undisputed factual and legal position and furnishing all the
supporting evidences like copy of Customer’s order, invoice, lorry receipts of the
sample transactions as well as copy of insurance policy , the adjudicating authority
confirmed the demand :

(v}  The adjudicating authority while passing the impugned order has relied upon
Honble Supreme Court’s judgment in the case of Ultratech Cement Limited (2018
(9) GSTL337(SC) . However, this judgment is not applicable in its case; that post
this judgment Board has issued a Circular No, 1065/4/2018-CX dated 08.06.2018;
that the adjudicating authority while passing the impugned order has unjustifiably
ignored/distinguished the binding instructions of Board as contained in aforesaid
circular.

(vi)  During the relevant period involved in the present case, the ifstructions/
clarifications issued by Board by circular dated 23.08.2007 and 22.12.2014 were
in force and the same clearly applied in respect of the subject transactions entered
by the Appellant. Therefore, assuming without admitting that the subsequent
Circular dated 08.06.2018 issued by Board was not relevant, the earlier Circulars
dated 23.08.2007 and 22.12.2014 were already in force and cannot be ignored and
department was bound by it. ; that the availment of Cenvat Credit by it on outward
transportation of goods in respect of the sale goods on FOR destination basis
during the relevant period was in accordance with law as also in keeping with the
guidelines contained in Circulars dated 23.08.2007 and 22.12.2014 ;

(vii)  The reliance is placed upon the following judgments (1) Ultratech Cement Ltd Vs,
CCE(2019-TIOL-1420-CESTAT-AHD(2) Genus Extrusions Ltd Vs. Commr of
GST & C.Ex. (2019-TIOL-2560-CESTAT-MAD (3) G.K.N. Driveline India Pvt

e Ltd Vs. Commr of GST & C.Ex. (2019-TIOL-2762-CESTAT-MAD (4) Lucas
/23 =UNTVS Lad Vs, Commr of GST & C.Ex. (2019-TIOL-2982-TIOL-CESTAT-MAD
74 (viiiﬁll*lj:.".'i"he findings recorded by the adjudicating authority at Para-8.5 of the impugned

i ' S i . .
1 | otder has wrongly and improperly concluded that in the Appellant’s case the sale
- ¢ Page 5 of 13
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Appeal No. 107/RAJ2020

of goods has taken place at the factory gate: that merely because the VAT or CS1T
liability is discharged by the Appellant on the sales made by them on the date given
in the tax invoice, it cannot be inferred, as has been done erroneously by the
adjudicating authority that the sale has taken place at the factory gate; that subject
sales under dispute were all on “FOR Destination basis™ and this character of the
sales is neither lost nor can be presumed to have been lost merely because the
VAT/CST liability is discharged on the basis of the date of the tax invoice ; that
transaction has to be ascertained primarily from the intention of the parties with
reference to the terms of the contract, the conduct of parties and the circumstances
of the case, a principle embodied in clause (a) of Section 19 of the Sale of Goods
Act, 1930.

" The risk in transit in respect of the goods remained with them as seller till the

goods are accepted by the buyer; that this evident from the perusal of the Insurance
Palicy issued by TATA AIG General Insurance Company Limited ;

The adjudicating authority failed to appreciate that the Insurance Policy placed on
records by the Appellant was an “Open Policy * covering all types of goods as
described  under  the  heading  “INTEREST  INSURED”  and
sold/supplied/sent/traded in by the Appellant during the financial year mentioned
therein ;

The adjudicating authority failed to appreciate that the transit insurance and transit
charges were built in the price of the goods on which central excise duty is paid
by the Appellant ; that as the sales are on “FOR Destination basis™ , Appellant has
included the transit insurance and transit charges borne by them for the purpose of
derermining the “assessable value™ in terms of Section 4 of the Act and not claimed
any deduction on that count clearly establish that the said charged formed part of
the assessable value on which the duty was paid by the Appellant ;

The adjudicating authority has completely but conveniently ignored the OlA dated
07.06.2017 passed by the Commissioner (Appeals), Pune-1I in respect of their
plant at Kagal, Kolhapur, Maharashtra, wherein the facts and issue involved were
identical.;

The invocation of the penal provisions of Rule 15 of the CCR, 2004 read with
Section 11AC of the Act and imposition of penalty thereunder on them in the is
ujustified; that even il it is assumed without admitting that the availment of
Cenvat Credit by the Appellant on outward transportation of goods was not correct,
the issue certainly involved the interpretation of statutory provisions ; Moreover,
there have been conflicting judgments of the Hon'ble Tribunal and the Hon'ble

High Courts on this issue and the matter had travelled upto the Hon ble Supreme

* Court; that the Circular dated 23.08.2007 and 22.12.2014 of Board on the issue

continued to hold the field and remained operative and the Appellant had acted in

keeping with the guidelines contained in the said Circulars only;

=g demand also covered the normal period of limitation and the subject SCNs

erely in the nature of a follow-up to the earlier SCNs issued on the same
Page 6 of 13
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1ssue and were covering subsequent period: that there was not even a whisper in
the said notice which would justify the invocation of the provisions of Rule 15 of
CCR, 2004 read with Section 11AC of the Act;

Not only that the subject 5 SCNs were in the nature of
“follow-up demand notices * and issued for the normal period, the same did not
even invoke Section 11AC of the Act read with Rule 15(2) of CCR, 2004; that the
adjudicating authority could not have invoked the said provisions of Section 1 1AC
of the Act read with Rule 15 of CCR, 2004 and imposed a penalty thereunder ;
The adjudicating authority failed to appreciate that in the same matter in earlier
round of adjudication, her predecessor had, vide his OlO dated 30.09.2016 even
while confirming the demand, imposed a penalty to the extent of 10 % of the total
amount of credit disallowed under Rule 15(1) of CCR, 2004;

As the demand towards Cenvat Credit availed by them on outward transportation
of goods raised and confirmed against them is not sustainable in law it is not liable
for payment of any interest under Rule 15 of CCR, 2004 read with Section 11 AA
of the Act.

6. Personal hearing in the matter was conducted on 17.08.2021. Mr. Shailesh Seth, Advocate

and Mr, Yogesh Pandya, Senior Officer Taxation. appeared on behalf of the Appellant. He

reiterated the submissions made in appeal memorandum. He relied upon various case laws in

support his contention.

6.1  The Appellant vide letter dated 18.09.2021 filed another submission wherein it was, inter-

alia, contended that:-

(i)

(i1)

They had also been served with separate SCN dated 25.04.2014 by the Additional
Commissioner, Central Excise, Rajkot proposing recovery of Rs. 7.79,058/- for the
period from April-2013 to March-2014 on identical grounds: that demand raised
vide this notice was confirmed by the authority concerned against which the
Appellant filed appeal before the Commissioner (Appeal) , who vide O1A
No. RAJ-EXCUS-000-APP-14-15-16 dated 30.04.2015 allowed the appeal filed
by the Appellant; that the department had not challenged this OIA before the
Hon'ble Tribunal: that when on an identical issue involved for the intervening
period has been decided in favor of the Appellant and the decision is accepted by
the department it is not permissible in law to take a contrary stand :

The reliance is placed upon following cases laws 1) Ultratech Cement Ltd Vs.
CCE(2019-TIOL-1420-CESTAT-AHD(2) Commr Vs. Ultratech Cement Ltd
(2020-TIOL-1638-HC-AHM-CX(3) Mahindra Reva Electric Vehicles P Ltd Vs.
CCE (2016-TIOL-2963-CESTAT-BANG (4) Genus Extrusions Ltd Vs. Commr

Vs * '_-_j x. ni GST & C.Ex. (2019-TIOL-2560-CESTAT-MAD)(5) C.G.Power & Industrial

Suluunns Ltd Vs. Commissioner (2020-TIOL-763-CESTAT-Del(6) Rane Brake
ia L1d Vs. Commissioner (2019-TIOL-3696-CESTAT-MAD (7) Lucas TVS

],.!'u_ Vs, Commr of GST & C.Ex. (2019-TIOL-2982-TIOL-CESTAT-MAD (8)
Page 7 of 13
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G.K.N. Driveline India Pvt Ltd Vs. Commr of GST & C.Ex. (2019-TIOL-2762-
CESTAT-MAD
(ii1)  The appellant also furnished relevant documents in support of his above

contention.

8. | have carefully gone through the facts of the case, the impugned order, and submissions
made in appeal memorandum as well as oral submissions made during the course of personal
hearing, It is observed that the issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority disallowing the cenvat credit of Rs. 12,55,791/-
confirming demend of the same along with interest and also imposing penalty of Rs. 12,55,791/-
under Rule 13 ¢f CCR, 2004 read with Section 11AC of the Act is correct, legal and proper or not.

9 I find that the Appellant had availed Cenvat Credit of service tax paid on outward GTA
service during the period from May, 2012 1o March, 2016. The adjudicating authority disallowed
said Cenvat credit of service tax on the ground that outward GTA service was availed by the
Appellant for transportation of their finished goods from their factory to customer’s premises i.e.
beyond place of removal, and hence, not covered under definition of “input service™ in terms of
Rule 2(1) of CCE, 2004, The Appellant has contested that entire sale was on FOR basis and hence,

the buyer's premises was required to be treated as a place of removal.

9.1 I find that definition of “input service” as provided under Rule 2(1} of Cenvat Credit Rules,
2004 during the relevant period reads as under:-

*(1) "input service" means any service,-
(i)  used by a provider of taxable service for providing an output service; or

(i¥)  used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products upto
the place of removal,

and includes services used in relation o setting up, modernization, renovation or repairs
of a factory, premises of provider of output service or an office relating to such factory
or premises, advertisement or sales promotion, market research, storage upto the place
of removal, procurement of inputs, accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods and outward
transporiation upto the place of removal;”.

9.2 On perusal of the above legal provisions, it is observed that “input service” means any
service used by the manufacturer, whether directly or indirectly, in or in relation to manufacture
of final products and clearance of final products upto the place of removal, with the inclusion of
outward transporiation upto the place of removal. It is, therefore, evident that as per main clause
- the service should be used by the manufacturer, which has direct or indirect relation with the
manufacture of final products and clearance of final products upto the place of removal and the
inclusive clause -zstricts the outward transportation upto the place of removal. As per Section
4(3)(c) of the Act, “place of removal™ means a factory or any other place or premises of production

cture of excisable goods; a warchouse or any other place ol premises wherein the
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a consignment agent or any other place or premises from where the excisable goods are to be sold.

9.3 During the appeal proceedings, the appellant have submitted five set of customer order
format, corresponding sales invoice and transportation document. I have perused these documents

and find them to be as under:
(i) Goods against the Customer Order Format No. 1200003925 were cleared under
Invoice No. 72131100422 dated 10.06.2012 to M/s Kataria Machinary Store, Udaipur
wherein the freight is stated as Paid. 1 find that the rate per piece in the invoice and purchase
order is the same. The consignment note of transportation of goods also indicate Invoice
No. 72131100422 and freight as Paid.
(i1) Goods against the Customer Order Format No. 1200004106 were cleared under
Invoice No. 72131100836 dated 16.08.20212 to M/s Royal Enterprises, Indore wherein the
freight is stated as Paid. | find that the rate per piece in the invoice and purchase order is
the same The consignment note of transportation of goods also indicate Invoice No.
72131100836 and freight as Paid. .
(iii)  Goeods against the Customer Order Format No. 1200004673 were cleared under
Invoice No. 72131102727 dated 30.03.2013 to M/s Industrial Equipment Co.,
Yamunanagar wherein the freight is stated as Paid. I find that the rate per piece in the
invoice and purchase order is the same. The consignment note of transportation of goods
also indicate Invoice No. 72131102727 and freight as Paid.
(iv)  Goods against the Customer Order Format No. 1200005977 were cleared under
Invoice No. 72151100388 dated 25.06.2014 to M/s Shri Maruti Boring Works and pipes.
Surat wherein the freight is stated as Paid. I find that the rate per piece in the invoice and
purchase order is the seme. The consignment note of transportation of goods also indicate
Invoice No. 72151100388 and freight as Paid.
(v)  Goods against the Customer Order Format No. 1200007143 were cleared under
Invoice No. 72161101072 dated 26.03.2016 to Esquire Machines Pvt. Lid., Vadodara
wherein the freight is stated as Paid. 1 find that the rate per piece in the invoice and purchase
order is the same. The consignment note of transportation of goods also indicate Invoice

No. 72161101072 and freight as Paid.

9.4 From the above set of documents, I find that the rate per piece mentioned in the Invoice
and the Customer Order Format are same. The freight is mentioned as Paid in the invoice and the
Customer order format and the consignment note of the transporter also indicate that the freight

charges are borne by the appellant.

9.5  Further, the appellant has also produced the copy of certificates of cost accountant Parkhi
Limaye and Co, certifying that the appellant is availing the facility of transport contractor for
delivering goods 1o customer gate. The bills raised by the transport contractor for the financial

11 to 2012-13 and 2014-15 to 2015-16 and the Transit Insurance for goods dispatched

E‘smmers. These charges form part of total cost of sales of the products.
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9.6 Further, the appellant has also produced the year-wise copies of the Insurance Policies
issued by TATA AIG General Insurance Company Limited. 1 find that these policies are “Open
Policies “covering all types of goods including the transportation of finished goods as described
under the heading “INTEREST INSURED”, by all means of conveyance including
Sea/Air/Rail/Roads ete’s . 1 also find some force in the Appellant’s argument that it is not possible
for them to take transit insurance consignment wise and hence, they have opted for “Open Policy™.
| further find thet in the certificate furnished by the Appellant, the Cost Accountant concerned
has certified that the cost of transit insurance has also been borne by the Appellant and not charged
from their customers.

9.7 Hence, it is apparent that the terms of sale in respect of consignments in question are
FOR sales at buyer’s place. Since the sale of the finished goods by the appellant is on FOR buyers’
destination, the place of removal would be the buyer's destination, where the ownership of the
goods changes from the appellant to the buyer. Therefore, the services used for clearance of the
finished goods till the buyer’s destination would qualify as input service as per Rule 2 (1) of the
CCR. 2004 discussed above,

9.8 I also find that the Hon'ble Tribunal, Ahmedabad had in the case of Ultratech Cement
Lid Vs. Commiecsioner of C.Ex., Kutch (Gandhidham) reported as 2019-TIOL-1420-CESTAT-
AHM mvolving the same issue, held at Para 5 of their judgement that :

5. We find that the Chartered/ Cost Accountant has certified that the goods were sold on
FOR basis by the Appellant and the freight/ damages in transit was responsibility of
Appeilan: tll the goods reached the doorstep of the Customers. Also we find that the
consignment notes were raised upon the Appellant and they did not charge any amount
except price of the goods from the customers. Thus in the light of above circular we find
that as the ownership of the goods remained with the Appellants till the goods reached to
the cusiomer's doorsiep and the freight charges as well as damage to the goods till
destinaticn were borne by the Appellants, hence they are eligible for the credit of service
tax paid by them on outward freight. In case of CCE & CU Vs. Roafit Industries Lid 20135
(319) ELT 221 (8C) = 201 5-TIOL-87-SC-CX the Hon'ble Apex Court held as under:

12 The principle of law, thus. is crystal clear. It is to be seen as to whether as to at
Wl point of time sale is effected namely whether it is on factory gate or at a later
soonp of time, Le, when the delivery of the goods is effected to the buyer at his
premises. This aspect is 10 be seen in the light of provisions of the Sale of Goods
by applving the same 1o the facis of each case to determine as 1o when the
cwnership in the goods is transferred from the seller to the buyer. The charges
waleh are (o be adaed have put up to the stage of the transfer of that ownership
resmuch as once the ownership in goods stands transferred to the buyer, any
expenditure incurred thereafier has to be on buyer's accownt and cannot he a
component which would be included while ascertaining the valuation of the goods
menufactured by the buver. That is the plain meaning which has to be assigned to
seciion 4 read with Valuation Rules.
"o Inthe present cace, we find that maost of the orders placed with the respondent
colz2ssee were by the various Government authorities. One such order, i.e., order
e 24-6-1996 placed by Kerala Water Authority is on record. On going through
ine terme and conditions of the said order, it becomes clear that the goods were 1o
be delivered ar the place of the buyer and it is only at that place where the
vcceptance of supplies was 1o be effected. Price of the goods was inclusive of cost
S aierial, Cenral Excise duty, loading, transportation, transit risk and unloading
o\ orges, ete, Lven transit damage/breakage on the assessee account which would
ey imply that 1ill the goods reach the destination, ownership in the goods
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remain with the supplier namely the assessee. As per the ‘terms of pavment' clause
contained in the procurement order, 100% payment for the supplies was to be made
by the purchaser after the receipt and verification of material. Thus, there was no
money given earlier by the buyer to the assessee and the consideration was to pass
on only afier the receipt of the goods which was at the premises of the buyer. From
the aforesaid, it would be manifest that the sale of goods did not rake place at the
Jactory gate of the assessee but at the place of the buyer on the delivery of the goods
in guestion.

14, The clear intent of the aforesaid purchase arder was to transfer the property in
geods to the buyer at the premises of the buyer when the goods are delivered and
by virtue of Section 19 of Sale of Goods Act, the property in goods was transferred
al that time only. Section 19 reads as under:

"19. Property passed when intended to pass. - (1) Where there is a contract
for the sale of specific or ascertained goods the property in them is
transferred ro the buyer at such time as the parties to the contract intend it
to be transferred

2) For the purpose of ascertaining the intention of the parties regard shall
be had to the terms of the contract, the conduct of the parties and the
circumstances of the case.

(3) Unless a different intention appears, the rules contained in Sections 20
to 24 are rules for ascertaining the intention of the parties as to the time at
which the property in the goods is to pass to the buyer."
15 These are clear finding of facts on the aforesaid lines recorded by the
Adjudicating Authority. However, the CESTAT did not take into consideration all
these aspects and allowed the appeal of the assessee by merely referring to the
judgment in the case of Escorts JCB Ltd. Obviously the exact principle laid down
in the judement has not been appreciated by the CESTAT.

16. As a result. order of the CESTAT is set aside and present appeal is allowed
restoring the order passed by the Adjudicating Authority.

From the sbove judgment, it is, thus, clear that till the goods are handed over to the
buyer, the cost is borne by the assessee or in other words where the goods are cleared on
FOR basis the {reight paid on outward transportation would qualify as "Input Service”. As
regard reliance placed upon by the revenue on the judgment of the Apex Court in case of
Ultratech supra. we find that the Hon'ble Supreme Court was concerned only with the
"place of removal" but did aot go into the aspect of "Point of sale" or the FOR price
destination issue. Hence the said judgment is not applicable in the facts of the present case.

9.9 [ also find that, the Hon'ble Tribunal, Ahmedabad had in the case of Sanghi Industries
Lid Vs, Commissioner of C.Ex., Kutch (Gandhidham) reported in 2019 (369) ELT 1424 (Trn.-

Ahmd), involving the same issue, held at Para 5 of their judgement that :

“From the above judgment it is thus clear that till the goods are handed over
to the buver, the cost is borne by the assessee or in other words where the
goods are cleared on FOR basis the freight paid on outward transportation
would qualify as “Input service”., As regard reliance placed upon by the
Revenue on the judgment of the Apex Court in case of Ultratech supra, we
find that the Hon'ble Supreme Court was concerned only with the “place of
removal” bul did not go into the aspect of “Point of sale™ or the FOR price
destination issue. Hence the said judgment is not applicable in the facts of the
present case.”

Eonsequently the Hon'ble Tribunal held that :
2 fﬂ"‘"“-.‘ :.\\\
£7 8. ~Inview of our above findings we hold that the appellants are eligible for
[ iy = the crgdit of service tax paid on outward freight. Accordingly, the impugned

ll L Iy / 5
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order is set aside. We allow the appeals with consequential reliefs, if any MA
(ORS) also stand disposed of.”

10 [ find that the ratio of both the above referred judgments is squarely applicable in the facts
and circumstances of the present case. The judgement in the above cases is that of the jurisdictional
Tribunal at Ahmedabad. It is settled legal position that the order of a higher appellate authority is
binding on the lower Appellate Authority. Therefore, following the principles of judicial
discipline, | rely upon the decisions of the Hon'ble Tribunal in the case cited supra and hold that
impugned [‘.F:_n'.'-rlt Credit availed by the Appellant is admissible as the sale effected to the

customers 1s on FOR destination basis.

11. I also ©ind thet in identical matter involving Cenvat Credit of Service Tax in respect of
outward freight of Rs. 46.73,392/-, for the period F.Y. 2008-09 to March-2012 pertaining to the
appellant, the then appellate authority vide OlIA No. RIT-EXCUS-000-APP-217-14-15 dated
(09.10.2014 has 2''owed the appeal filed by the appellant. Further, the department preferred appeal
i the marter befoee the Hon'ble Tribunal, Ahmedabad, who vide Order No. A/11711/2017 dated
01.08.2017, hac dismisced the anpeal. The Department thereafter filed Tax Appeal No, 390 of
2018 against the said order of thz Tribunal before the Honble High Court. The Hon'ble High
Court of Gujaral vide Order dated 31,07.2018 dismissed the appeal on monetary ground. Hence,

the issue in the cese has been decided against the Department for previous period.

12, Inview of above findings | set aside the impugned order and allowed the appeal filed by
the Appellant.
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