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RAJ-EXCUS-000-APP-05 I -202 1

qr?cr {r fr{i6l
Date ofOrder:

I

30.1 1.2021
qrft+Tiffarful
Date ol issue:

02.12.202t

rT

$qffiqt Sqn, qrgr (3{+q), rrq-+d Ern qlfi-n /
Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Raikot.

irw qrgin/ d$F i{rF/ scr{-tr/ {6rq-fi 3n$fi, in+q -{tr? iJq/ i-Er6.Fe( qd+{F.,rrm+{ / qr[ rr{ / rriBillrcr ar.r
sq-Gfud int W s{err t qftc: 7

Arising out ofabove mentioned OIO issu€d by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / CST, Raikot

/ lamnagar/ Gandhidham :

q+dfdiAcffi sT arq qi T r /Name & Address of theAppellant&Respondent :-

M/s. Kirloskar Engines India Ltd (Plot No. 23154/M A n30/37), clDC, Almighty cate Road D-4 Metoda, Rajkot-
360021, Gularat,.

Eq irarr{3r+fl t qfofi +t qft ffifur reft d' ue.rm rrlffi r flfij-+.or + qqeT sT.ft{ ?r[{ fi{ {6'dl I ri
AJly peison hggrieved by this Order-rn-Appea.l fiay frle an'appeal to the appropriate authoity rn the tollowing
way.

fiSlrJqaqnq TqrE rl;16 q4 {r{T+? 3lqr{rq:qntffi.or5 ctl 3rFT, +atc TirrfE rrT xlut+rrrT,1944 +r'u.,'r :sg * ,o{.
q{ Er{ fiiFf{c, r 994 +i rr.T 86 + narF{ l;fEfqlefr Trrfr +t fi rn'41 f r/

Appea.l to Customs, Excise & Sen ice Tax Appellate Tnbunal under Sectron 358 ot CEA, 1944 / Under Secuon 86
of fhe Finance Act, l994 an appeal lies to:- '

E ft.+-.'rr {F{Tf-{i {qQ& q$^cr!i +cr gfq, idq a4-aa epa rrj tarrr 3rffiq 'fi{r&fiiq ff ftdIq fi-e , tc at+ a z,
fi,. +. tiq, Tg fedt, sl +l qr4l qrBq r/

The special bench of Customs. Excrse & Servrce Tax Appellate T bunal of West Block No. 2, R.K. Puram, New
Delhi'rn all malters relaLing to elassification and valuati6i.

Ty+fi ctr+d I lal + {f,ra rrn 3lfft + r+r<t ;Tq q$ a.ft+ +{r grq.+f,rq renz cr6 qa i+mr qtrra ;or+rF)-rrvr tFr4zlff
cfuc mq ffHi,:Rftq a-e, ir6rrfr ra-a rrni e-fiamra- iz. o f rd ft:rrfr <rBq 17'

T9 the West regional bench- of eustqn-lq. Excrse & Se-rvice Tax Appe-llate Tnbunal (CESTAT) at, 2.d Floor,
Bhaumali Bhawen, Asarwa Ahmedabad 3800I6in case ofappeals othei than as mentiontd in par'a- 1ia) above

rffirq:rrqrfu+lq t crel rr+,r yaa 6A + [i" i.*q r+,= crq. r3r+qt|;;trqr+4. ZOOL + ft{q 6 { rd'fd fttr}ftr Fi",rq
c-rzEA-3+Tr,cffitTfB.[rrF{rflBrrElili+cn.crt-6cfr+Er',r.a-Fir.'rra116ffctq,qrnffcfrlrft.T,nqrnqr
aqfrt. rqq 5 fie qr Tqi +'q.S flq FTn qT Soyrs nTrr r+ 3r"iqr SO Trq 

"'rrT t 3rfofi? d Fqrr r.000/- 6.ri. s.ooor-.rq
dqfl i0.000/. rct 6T ftfifti rqr sr,6 ff vR dar dr' Brrlfta gF+ fl q.r+ra. i;ifh ${rfi'q 'qrrilffir # ,[,ir ]'{rrq+rfttrr + {rq q ffi fi qr+r+r+ err + a-+ rr.r rrrl7crliFd ffi RFE Er4 'r+ql qr+r qn*tl r r+run ErE 6r qrrfrrn. 46 *r rq
{qr^it fifl ?rBq c-6I iiifl-r ir+fto .qrqrfitr."r ff cncr ftn €i prlr'r 3n},r (+ 3iid?)}'ftq ur#-rr + dr sobT- or" +r
Ftulttd qffi qrrT 6{;n EtrIT t/

(A)

(i)

(ii)

(iii)

(B)

ofRs. 50O/-

$ffiq qrqriff.sr * FmT ${rq Ef, qfrfi-{q rss4 ff ur{I 86o } + 3iErtd +{rf( 1M. 199a + Fi{q 9{ 1) + frd Raifad
sr{_s.r.-S } qrr yM t-ff Tr'rfift q'ri rG vnr B-q crtrj } h-a c'fl-{ ff ir^A E}, T{ff ift qm t rrs frir-{d t q+ cE
yrrFfil i+ flfr$ i{t' r+t I rq t 6c'(n ch} q,q, 55r t+rr' # qit,qrl ff qf{-qtr flrrfl rrcrl.{cl-{r,tqq'5 aro qr rqt
trs q {q( qr^so:flq rqq t 3r^Fr 50:nc 8r{q 4 3 trs B d Fcq: 1,q00/- "yq, 5,0Q0/- Ffi Er{r 1Q,000/,- II{ fl
ffia arn rrq 6r cft +iqq atr frstfta qr6 6r ,rrrdia frftrd irffic <rqiffir'r ff ffiI t q.*mfi rFtrqR + n-rc q Er4r fr
qr{}r+ 

-+{ + i's ilfi crft^}sift'd^+{ f"I'E ar.rhqr rt+r qJEq r-iiif'q grw q {.rdr<, +fi & Tq 1q^t xt+r zrBr r*t
Eqhfn qqFtlq ;qIqTt$FTsr +l enqr fEI4 e I ElTrr.r 3rr?el (€ fin) fi Frtr {Frd-{.rrq fi qTrI 500/- ?qrr 6r mlTrr-a ?InF qllr 1E7nT

EiTr r/

The aDDeal under sub secdon tl) ofSectioo 86 ofthe Finance Act. 1994. to Lhe Appellate Tnbunal Shall be filed
in ouh[rublrcate m Form S.T:5'as ores(Dbed under Rule 9lll df the Service Tax Rules, 1994. and Shall bc
acc6moanied bv a coov of the ordei aDoealed apainst (one of whrch sha-tl be certified coDvl ahd should be
aacom6aniad 6V a tead"of Rs. 1000/- wliere the drnount of service lax & Interest demanded & pena.lrv levrcd of
Rs- 5 Lskhs orless. Rs.5000/- where the amounl of service tax & inLelest demanded & penaltV levred is mole
rhan five lel<hs but not exciedine Rs FiJtv Lal<is. Rs.10.000/ where *le amount o[ 

_ser_vicE 
la-x & inlerest

.ta;andart E oenalw levield rs mor"e tha-n trftv Lakh6 ruoeei. m'the form of crossed bank d-ra-ft rn lavour of the
Assistanr Resistra-r 6f the benrh o[ nominat6d Pubh( Secror Bank ot t}le Dla(e where lhe ben.h o[ Tnbunal rs
srtuated. / AFplicatron made for grant ol slaJ shall be accompanred bv a feF of Rs.500/ .
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(i)

(c)

(rl

(v)

(ui)

(D)

(D)

(F)

(c)

(ii)

(ii')

(iu)

E-r frrftqc lss4 ff ?rr{r s6 + 3c-$r{I,rit r2r rrq r2Ar + 3i(.i-d rS ff 116 3Tfrfr. iqrf{ Fr{{{r4. 1994. + fT{q 9rz) rrri
912Al 16 gd FruTraiI tFt=t S.t--Z q qr ar q+.i qq TIFF qTq qrlttr. qialq TgTa srEF {rr{r gllrs ( 3TgT{t r<rq rqr< rrq rm
qrF-i 3rr({ fi ylrlqi qq[ 51 1aaft ;1 q6 vn rnnora dITr qrrdt) 3i? 3lrfif ArtI-{Frq+ 3rTtr'{?rfl -:cr{+, -+;f,rq 

rgis ,fq.l
++r+2, d *ffiq arfiftIrtr +} a'ta'i r$ r'i *r Rt,r $ ari qrts, ff-ch trr lrri t +{r'6-e fift r /'
The appea.l Lrnder sub sectron (2) and (2Al of the secuon 86 the Fmance A.t 1994, shal be f ed m For ST.7 as
p resciibed u nder Ru Ie 9 (21 & 9(2A) o[ i]re'Servrce Tax Ru les, I 994 and shall be accom panred by a copy of order
of Comm)ssroner Central Exclse or Commlssloner. Central Excise lADDeals) lone of which shall be a certified
copvl and copy ol rhe order passed bv the Com rir rssionerau thorizink'the Aasistant Cornmissioner or Deputy
Ccirirhrssronei of Cenual Ex(ise/ Service Tax to file the aDDeal betore-the Appellate Tnbunaj.
+fqr er.a sdft T.qrq cr.a !,ri #r iTqidiq rrtlrrur r#t *'qtA 3Tfi+t t qrri { i*q rccr< {16 3If}fi{c 1944 +l urrl
:sr.s\ ;<,ia. n fi ffiq ifun-q-q. 1994 ft trrrr s: * 3rflh +{rd. d * erq ff rr* i. sq 3rEri+ cR "{trrq rrfu6.'r i
iTq-q 6. qra rffra 116/;r+. o.. qrrr + | o crderi { l0%). q{ crq !q {ciTI iq"rftE B. rr qqiTr. T{ ifid qqi{r E{rrfiT A. "irq.r+n fuor r. qcr+ H # nm ir irrl-a cqr fr Tfi Erfr 3r+ft-{ iq' ,rfsr rq +-}s Fqq * 3 }6 c etr' iarq rE1( ,1-6 qi +{r+. + rrir "r.r Bq 'm 

rg+' } ftF ,nftr t
li) fi.r I I i1 + 3rflla ,6Fq

ilr ffi+z tqr ff qi rd rmd rfrr
itiit t?ez irr lilqEr{* + frq-q 6 * rrf.l-{ tq r{'q
- a'qi q'e B {q rr,Tr + [rqlrn ffiq({. 2) 'rftrfTrc 2ol4 + dr-}T i fi E#I 3rtrtq vrfffi * qqtr ftcrrdlr
Pd'rt 3rfi \r{ 3r,frn + {qrfi Ert,/

For an appeal to be Iiled before the CESTAT, under Section 35F oI the Central Excise Act, 1944 which is also
made apirhcable to Ser',rce Tax under Section 83 of the Finance Acl, 1994, an appeal againll tlis order sha.ll [e
before the Trrbunal on payrnent of l0o/o of the dury demanded where duty or dury and pena.lty are li dispute, or
penalty, where penalty alone is ln dispule, providFd the amoun( of pre-deposit payable would be subject Lo a
aeilljlR of Rs. t0 Crores,

Uoder Central Excise and Servlce Tax, "Duty Demanded'shall include:
(l) amount determined under Section I I D;
hit arnount oferroneous Cenvat Credit taj<en;
(rii) amount payable under Rule 6 ofthe Cenvat Credit Rules

orovlded further that the Drovislons of lhls Secuon sha.ll not aDolv to the stav aoolicatron and aDoea]s
pendLnj before any appellate authbriry pnor ro rhe (ommencement of tJri Frnarce 1No12l 4tt,2014.

rrrctr rc+rt *rrfteflr a{r+{{ :

Revislon aDD)tcatlon to Gqvernment gf Indt.:
Eq lt,i ff ffiiffi FFRit4 ffi t, tfti rsqre,rq rrfirr_fiqq,tpga .ff urr 3sEE +.ciqs<s.+ i t{r+.qfrE,
irra rrr.r,'f;rftr',r vr+{4 ffi, A-f, iTr+q; rrdq Gyrrr: +,fi cB-q, f-{i +c rq-i, iqq qFi, {i e+ft- I I ooo I , + fuqI
7T-I ATrrEr /
A revisioir 'apphcatron hes to the Under Secreta-rv. to the Govemment o[ lndia. Revrslon ADDlcatlon Unrt,
Minisrrv of fiiarrce. Deoartment of Revenue. 4Lh Floor. Jeevan DeeD Bu dme. ParLiaflent Stie'et. New Delhr-
I 1000f, undej Sectio!_lsEE-of thp CEA I944 in respeci of the foljor,r,iflg case.-gbvemed by first prdrviso to sub-
sectron iI) of Sectron-358 ibid:

qia qrd m i6ft {sffa s qrcm i. Tir rffrra Frft qra qiT isdr 6rrqA t $sr{ rIE } qrc(ri h {rtrn qr ftfi r;q q;rrcri tn fu'
fu+t t6 f{r. rfd f <r, lrsr rlE.cri+ + +rF, (r B.rir Eigrr rfi i Enisr.trrE qr{ } s{-Fsflr * E1-rn, Mt crrr+ra qr A#l
grsr.TE c qr + T{qIn 6 qrqil qrl
ln caie of any lo'ss of goods, where the loss occurs rn transrt from a factory lo a warehouse or to another factory
o{ frqm one'ryarehouse to another durin8 the course of processing of thf goods in a warehouse or ln storag-e
whetier in a factory or in a warehouse

1n? h qrd' fu{ Tg n *{.d mn.6, Ii T{ } BMq i c-Tr, r,} qrr r. q,1 .r€ i,frq a,rra To * qrc 1fi+e) + qrr+ t.
'fi qrr{ * qt-ft lricl ,Te rII el? fi fnqf4 fi rral tst /
In case of raba(e ofauw of excise on eoods exDoned to anv countrv or terrlorv outside lndra oI on excisable
matenal used ln l}re mafiufacture of thE Roods thich are exdoned to"any countrV or territory outside Indla.

qR rqrq cr6 6l qrr ri ftq G-fl qr-a + srfr'. i.Trf, qr rarq + qr ffT ftqrrqr *r I
In case ofgoods'exporled outside India eiport ro Nepal or Bhutai, without payment of duty.

qfiffi Ticrd + T.qr.{ crq* qrr+rl* G-q ir q& #re fi xluftcq nri Eq+ AltT rnuFit } r*r crq ff,rtl3t E xt{r
i xr{T (3rff{) t d|'T G-{ 3ridF-{q (?. 2),1998 ff !.na 109 * arrr F-{a fr ,rt rFte vrr+r qrrffifu qr qr * t 'rrF" F"
rn *r7
Ciedil ot any duty allowed ro be utfuzed lowards payment of excise dutv on flnal Droducts under the orovtslons
of this Act oi lhe-Rules made there under su(h ord"er is passed bv the 'Com m rssrbner (Appea-ls) on or a-fter, thc
date appornted under Sec. 109 ofUle Finance (No 2) Ac1,1998

rr+T 3i -+.{ + + qfu !q_{ qlgr E-A-8 j, ir fi-dq r.{rd-a ,ra (qt-flErlr{rc-ff,2ool , h Fi{c a + ,Tltd fEFiEs l. r-q
3Irqer S crftTll + 3 qrE 6 3rrrFr +l qr4i qrrBrI rf,c-rF xr{{r 4 srt rn 3{rEer 4 Tqtq 3rerr +l Et cff{i {qn +l qril qrtir'i m4
*!dl=+lq,ln6 ffiFrc, le44 # en-n :is.DE } rET ftutft{ ,t'6 # 3rerrtft } fl?q + +, q' TR-6 ff yft +fl n Trff'
qTr*rr /
The atiove application shall be made ln duDhcale in Form No. EA-8 as soecified under Rule. 9 of Cenual Excise
(Appeals) Rufes, 200I Mthln 3 mont}ls liom the date on whrch the drder sousht to be aDDealed asains( rs
comfiunicated and shall be ac.ompanied by two coD,es each of $e OIO and OrdEr In-ADoeal.'lt should a.lso lrc
eqcor_npqnred_by a copv of TR-6 Challan evidencinR pa\.rnent of prescribed fee as prescribed under Seclion 35-
EE of CEA, 1944, undir Mator Head of Account. - ' "

r+frtrq qr+fi * fiq ffifu( frtrifrr qrq fr rr<rrft tt "rr{i qrBo 
r

1ai :iqg r+r \16 qE Fqil qr TIrt 6q iiii Flrq 2OOl - 6r T.r+ra 16'{r aq ntr vf? r+t rar g+ qre sci t wr<r A i Fqt
1000./ 66r rFrirFT Ffi'ql qtlrt
The revrsioit apphcatjon shall be accompanled bv a fee of Rs. 200/- where the amounr involved m Ruoees Onr
Lac or less anal Rs. 1000/- where t-he ariounr Involved ls more thah Rupees One Lac.

*xzsT i -*.t:q'tcf!4,i,n * !1frcr + ftr tp Tr rrnt" rrf+ arJ frn 5m;nBtr rT,a-'a h iri g.
ltl +lFftIr c6r 6rq q 4=rd + tilrr TffRrfr $qf4tll TqTttiq-'or 6I 116 3rqE qr 6frq qi6r{ 6t (r5 qrifi l*q qrm t r / ln caie.
iJ tie order covers various irmbers of order in Onsina]. fee for each O.l.O. should be Daid in the'aforesaid
manner, notwrthstarding the fact that the one appeel to the Appellant Tribunal or the ohe aoolication to Ge
Ce4tra-l Govt. As t}le cas-e may be, is f,lled to av6id scnptoria fv6rk iJ excrsing Rs. I laki feetT Rs. 100/ for
each.

qur+i$&a arqr++ +jA; sTEftqc, tszs, h q-{{*-t + 3r{qr< {q {A{r (r{ F{fi 3flt{r fr qft q< ftufF:r o.so wi or arrrmq
crq EFf-c II Btfl itRrrr /
One cgpy of application or O.l.O. as the case may be, and rhe order of rhe adludicadns authorirv shall bear a
courl lee slamp of Rs.6.50 as prescribed Llnder Sc-hedule-l in terms of the Courl Fee ActJ 975, as 6mended.

lprga, @ I-.qrS ll-fr rr{ +{r{r q.iHF arqrftF?lr rqnt Bfirl Ftuqr{fi, l9B2 t dnri \r{ irq {EFIrd qrE+l +
{rrEr44 ;I ql.f FIIrr iFl- rr fi sqr;r 3rFtrFT lrEfl Tr{I Bt /
Attqqtion is a.lso i4vite! !o the rUles cqvennj lhese- itird other related matters contained in the Customs, Excise
and Servrce Appeuate Tribunal (Pro(edurel Rules, 1982.

Tg 3Tffiq rffi $ 3rt{. flfuq 6.i t Tiiifrfd i{rl6, ftSd 3rt T+n q rrcurd + f+q, 3r{-mnff fufirftq t{srre

f9t q']9 e-l49latei delarled and latest provisions relating to fihnS of appeat ro t}le tugher appellate authority, rhe
appeuanr mav rerer ro rne ueparunental weDslte www,coec.gov,ln.
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Appeal No. 107lRAJl2020

IruVs. Kirloskar Engines India Limited (formerly known as N,4./s. Kirloskar Oil Engines Limited

M/s KEIL), Plot No. 2315116 & 2330/31, GIDC, Almighty Gate Road D-4, Meroda, Rajkot

(hereinafter referred to as "appellant") has filed the present appeals against order-ln-original No.

38 to 42lDC/KG /2019-20 daled.29.05.2020 (hereinafter referred to as..impugned order,') passed

by the Deputy commissioner, Central GST Division- II, Rajkot (hereinafter referred to as "the

adjudicating authority").

2. During the course ofAudit on the records ofthe Appellant by the officers of Audit Branch of

erstwhile Central Excise, HQ, Rajkot on 22D3.12.2009 and 05.01.2010 covering the period from

December-2O07 to March-2009, and during the scrutiny of records related to u""or,ni, as well as

availment of the Cenvat Credit of Service Tax paid on outward freight, it was observed that the

Appellant has paid service tax on outward GTA pertaining to the clearances made from the l'actory

gate and availed the Cenvat credit paid on such outward GTA. On plain reading ofdefinition ofinput

service, given under Rule 2(l) of the Cenvat Credit Rules, 2004, revealed that such credit of outward

transportation service is not allowable as it covers the services eligible for credit - upto the place of

removal.

2.1 It appears thal outward transportation of final product is a post manufacturing

activity and hence credit ofinput service is not available for such an activity. Rule 2(l) ofthe Cenvat

Credit Rules, 2004 specifically provides for inclusion of activities like advertisement or sales

promotion activities. But no such provision was made in the said Rule for outward transportation.

On the contrary, it is limited upto the place ofremoval and therefore, it is clear that no credit can be

availed in respect ofservice tax paid for the outward transportation ofgoods. The only exception

in this case is transpofiation upto the place ofremoval i.e. where the goods are cleared from depots

or branch offices, the credit of service tax paid on transportation from factory gate to such depots

or branch office (place of removal) is available. However, in the present case, goods were sold from

3the factory gate as defined under Section 4 of the Central Excise Act, 1944 and therefore, the

credit availed on this account did not appear to be correct.

2.2 A Show Cause Notice No. V.B4/AR-VI/Div-VADC/1 18/2013 dated 30.05.2013 was issued by

the Additional Commissioner, erstwhile Central Excise, Rajkot, for the period F.Y. 2007-08 to

F.Y. 2011-12, demanding recovery of Cenvat Credit of Service Tax of Rs.46,73,392l- under

provisions of Rule 14 of the Cenvat Credit Rules, 2004 read with Section 1 1A(1) of the Central

Excise Act, 1944 and penalty under Rule 15(2) ofthe Cenvat Credit Rules, 1994 read with Section

11AC ofthe Central Excise Act, 1944 and the same was adjudicated confirming demand

2.3 subsequent period, the Appellant was found to be continuing with same practice

llowing Show Cause Notices were issued to the Appellant, demandingo

9covery ol CeqVa Credit of Service Tax as detailed in each column of SCN(s), under provisions

of Rute t4,of tde:d"nrut Credit Rules, 2004 readwith Section 11A(1) of the Central Excise Act,

, ,',.. ..,.'1. ,' Page 3 of 13
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Appeal No 1A7lRAJl2020

1944, and penalty under Rule 15( 1) of the Cenvat Credit Rules, 1994 read with Section l lAC of

the C. Ex. Acr, 1944.

Sr.

No
SCN No. & Date Period cover under SCN

L AR-VI/Kirloskar 120 | I - 12,

dt. 10.06.2013.

May-2012 to June-2012 52"7791-

1 Nil, dt.12.09.2013 July-201 2 to August-2012 62,0661-

v.84(4)-1 0/MP/D/201 0- 1 1,

dt.03.10.2013

September - 2012 to March-

2013

4,34,5691-

i v. 84(4)-02iMPlD t201 s - 1 6,

dt. 08.07.201 5

June-2014 to March 2015

l v.84(4)-13 IMP lD 12016-17,

ct. 16.06.2016

April-2O15 to March -2016 3,28,865/-

TOTAI, 12,55,791/-

2.4 All the 5 (Five) Show Cause Notices, as detailed in table above, were adjudicated by

the then Adj udicating authority, i.e. the Assistant Commissioner, erstwhile Central Excise

Division-1, Rajkot vide O-I-O No. 27 to 3llDlACl20l6-17 dared 29130.09.2016, confirming

the demand of total amounting to Rs.12,55 ,7911-, along with interest under Rule l4 of the

Cenvat Credit Rules, 2004 read with Section 11A(1) ofthe Central Excise Act, i944 and penalty

under Rule 15(2) ofthe Cenvat Credit Rules, 1994 read with Section 11AC ofthe C. Ex. Act, 1944.

2.5 Being aggrieved by the O-l-O No.27 to 3llDlAC/2016-1'7 dated29130.09.2016,the

Appellant preferred an appeal with the Commissioner (Appeals), Rajkot, who vide OIA No.

RAJ-EXCUS-000-APP-094-2017-18 dated 10/12.10.2017, allowed the appeal by way of

remand and set aside the impugned OIO dated 29130.09.2016.

3. The Order in Appeal No. RAJ-EXCUS-000-APP-094-2017-18 dated 10112.10.2017

was challenged by the Department before the Hon'ble CESTAT, who passed the Final Order

No. A/12155-1216512018 dated 12.10.2018 directing for Denovo proceedings.

4. The adjudicating authority, in the de novo proceedings, decided the impugned SCNs vide

impugned order. While passing the impugned order, the adjudicating authority, after considering

the submissions made and documents furnished by the Appellant, had observed that the sale

effected by the Appellant have not been FOR destination sale and that the same took place at the

f-actory gate and as the place of removal of goods has been tbund to be at the factory gate, the

outward transportation offinal product is clearly a post manufacturing activity and hence, Cenvat

Credit on such outward GTA is not permissible under the Cenvat Credit Rules, 2004 (herein after

referred to as "the CCR, 2004"). In view of above observations, the adjudicating authority vide

impugned order has disallowed Cenvat Credit amounting to Rs. 12,55,791l- and confirmed the

demand and brdered recovery of the same along with interest. The adjudicating authority also

imposed a penalty of Rs. 12,55,79 I i- under Rule 15 of the CCR, 2004 read with Section 1 1AC of

se Act, i 944 (herein after referred to as "the Act" )

lr
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5. Being aggrieved, the Appellant has filed appeal, inter-alia, contenting that

(i) The sales made by it to its various were on "FOR basis" and not on..Ex-factory

basis"; that transit insurance and freight charges were bome by the Appellant and

not separately revered from the customers; that such transit insurance and freight

charges were inbuilt in the price of the goods on which the Central Excise duty

was being paid by the Appellant.

(ii) Since the property /ownership in goods was getting transferred to the customers at

the place/ destination of the customers, the sale took place at the Customers,

destination in terms of Section 2 of the Act read with relevant provisions of the

Sale of Goods Act, 1930.

(iii) It was availing Cenvat Credit of input service i.e., Outward transportation ofthe

goods from its factory to the customers premises i.e., "up to the place of removal'

as provided and permissible in terms ofthe definition of "input service"'contained

in Rule 2(l) of CCR, 2004;

(iv) Despite above undisputed factual and legal position and fumishing all the

supporting evidences like copy of Customer's order, invoice, lorry receipts of the

sample transactions as well as copy ofinsurance policy, the adjudicating authority

confirmed the demand ;

(v) The adjudicating authority while passing the impugned order has relied upon

Hon'ble Supreme Court's judgment in the case of Ultratech Cement Limited (201 8

(9) GSTL337(SC) . However, this judgment is not applicable in its case; that post

this judgment Board has issued a Circular No. 1065/4/201S-CX dated 08.06.2018;

that the adjudicating authority while passing the impugned order has unjustifiably

ignored/distinguished the binding instructions of Board as contained in aforesaid

circular.

(vi) During the relevant period involved in the present case, the ihstructions/

clarifications issued by Board by circular dated 23.08.2007 and 22.122014 were

in force and the same clearly applied in respect ofthe subject transactions entered

by the Appellant. Therefore, assuming without admitting that the subsequent

Circular dated 08.06.2018 issued by Board was not relevant, the earlier Circulars

dated 23.08.2007 and 22.12.2014 were already in force and cannot be ignored and

department was bound by it. ; that the availment ofCenvat Credit by it on outward

transportation of goods in respect of the sale goods on FOR destination basis

during the relevant period was in accordance with law as also in keeping with the

guidelines contained in Circulars dated 23.08.2007 and22.122014;

(vii) The reliance is placed upon the fotlowing judgments (1) Ultratech cement l.td vs.

CCE(2019-TIOL-1420-CESTAT-AHD(2) Genus Extrusions Ltd Vs. Commr of

GST & C.Ex. (2019-T1OL-2560-CESTAT-MAD (3) G.K.N. Driveline India Pvt

Ltd Vs. Commr of GST & C.Ex. (2 019-TIOL-27 62-CESTAT-MAE (4) Lucas

. (20 19 -TroL-2982-TIOL-CESTAT-MAD

ating authority at Para-8.5 of the impugned

ITVS Ltd Vs. Commr of GST & C.Ex

) 1i1," findingr recorded by the adjudic

]ibia.. n^ wrongly and improperly concluded that in the Appellant's case the sale
I

\

vtll
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of goods has taken place at the factory gate; that merely because the VAT or CST

liability is discharged by the Appellant on the sales made by them on the date given

in the tax invoice, it cannot be inferred, as has been done erroneously by the

adjudicating authority that the sale has taken place at the factory gate; that subject

sales under dispute were all on "FOR Destination basis" and this character ofthe

sales is neither lost nor can be presumed to have been lost merely because the

VAT/CST liability is discharged on the basis ofthe date ofthe tax invoice ; that

transaction has to be ascertained primarily from the intention of the parties with

reference to the terms ofthe contract, the conduct ofparties and the circumstances

of the case, a principle embodied in clause (a) of Section 1 9 of the Sale of Goods

Act, 1930 .

The risk in transit in respect of the goods remained with them as seller till the

goods are accepted by the buyer; that this evident from the perusal ofthe Insurance

Policy issued by TATA AIG General Insurance Company Limited ;

The adjudicating authority failed to appreciate that the Insurance Policy placed on

records by the Appellant was an "Open Policy " covering all types of goods as

described under the heading "INTEREST INSURED" and

sold/supplied./sentitraded in by the Appetlant during the financial year mentioned

therein ;

The adjudicating authority failed to appreciate that the transit insurance and transit

charges were built in the price of the goods on which central excise duty is paid

by the Appellant ; that as the sales are on "FOR Destination basis" , Appellant has

included the transit insurance and transit charges bome by them for the purpose of

delermining the "assessable value" in terms ofSection 4 ofthe Act and not claimed

any deduction on that count clearly establish that the said charged formed part of

the assessable value on which the duty was paid by the Appellant ;

The adjudicating authority has completely but conveniently ignored the OIA dated

01 .06.2017 passed by the Commissioner (Appeals), Pune-ll in respect of their

plant at Kagal, Kolhapur, Maharashtra, wherein the facts and issue involved were

iCentical.;

The invocation of the penal provisions of Rule 15 of the CCR, 2004 read with

Section l lAC of the Act and imposition of penalty thereunder on them in the is

u.rjustified; that even il it is assumed without admitting that the availment of

C:nvat Credit by the Appellant on outward transportation ofgoods was not correct,

the issue certainly involved the intetpretation of statutory provisions ; Moreover,

t!'iere have been conflicting judgments of the Hon'ble Tribunal and the Hon'ble

!{igh Cou(s on this issue and the matter had travelled upto the Hon'ble Supreme

Court; that the Circular dated, 23.08.2007 and 22.12.2014 of Board on the issue

continued to hold the field and remained operative and the Appellant had acted in

keeping with the guidelines contained in the said Circulars only;

erely in the nature ol a fbllow-up to the earlier SCNs issued on the same

Page 6 of 13
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issue and were covering subsequent period; that there was not even a whisper in

the said notice which would justify the invocation of the provisions of Rule l5 of

CCR,2004 read with Section l lAC of the Act;

Not only that the subject 5 SCNs were in the nature of

"follow-up demand notices " and issued lbr the normal period, the same did not

even invoke Section 1 1AC of the Act read with Rule 15(2) of CCR, 2004; that the

adjudicating authority could not have invoked the said provisions of Section I 1AC

of the Act read with Rule l5 of CCR,2004 and imposed a penalty thereunder ;

The adjudicating authority failed to appreciate that in the same matter in earlier

round of adjudication, her predecessor had, vide his OIO dated 30.09.2016 even

while confirming the demand, imposed a penalty to the extent of 10 % of the total

amount of credit disallowed under Ruie 15( 1) ol CCR, 2004;

As the demand towards Cenvat Credit availed by them on outward transportation

of goods raised and confirmed against them is not sustainable in law it is not liable

fcr payment of any interest under Rule I 5 of CCR, 2004 read with Section I 1 AA

of the Acr.

6. Personal hearing in the matter was conducted on 17 .08.2021. Mr. Shailesh Seth, Advocate

and Mr. Yogesh Paldya, Senior Officer Taxation, appeared on behalf of the Appellant. He

reiterated the submissions made in appeal memorandum. He relied upon various case laws in

support his contention.

6.1 The Appellant vide letter dated 18.09.2021 filed another submission wherein it was, inter-

alia, contended that:-

(i) They had also been served with separate SCN dated 25.04.2014 by the Additional

Commissioner, Central Excise, Rajkot proposing recovery of Rs.7,79,0581- fot lhe

period from April-2013 to March-2014 on identical grounds; that der and raised

vide this notice was confirmed by the authority concemed against which the

Appellant filed appeal before the Commissioner (Appeal) , who vide OIA

No. RAJ-EXCUS-000-APP-14-15-16 dated 30.04.2015 allowed the appeal filed

by the Appellant; that the department had not challenged this OIA before the

Hon'ble Tribunal; that when on an identical issue involved for the intervening

period has been decided in favor ofthe Appellant and the decision is accepted by

the department it is not permissible in law to take a contrary stand ;

The reliance is placed upon following cases laws 1) Ultratech Cement Ltd Vs.

CCE(2019-TIOL-1420-CESTAT-AHD(2) Commr Vs. Ultratech Cement Ltd

(2020-TIOL-1638-HC-AHM-CX(3) Mahindra Reva Electric Vehicles P Ltd Vs'

CCE (2016-TIOL-2963-CESTAT-BANG (4) Genus Extrusions Ltd Vs. Commr

,. of GST & C.Ex. (2019-TIOL-2560-CESTAT-MAD)(5) C.G.Power & Industrial

/;,

(ii)

\olutions Ltd Vs. Commissioner (2020-TIOL-763-CESTAT-Del(6)
i1,

:hiaia Lta Vs. Commissioner (2019-TIOL-3696-CESTAT-MAD (7)

Rane Brake

Lucas TVS

T-MAD (8)
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(iii)

G.K.N. Driveline India Pvt Ltd Vs. Comrff of GST & C.Ex. (2019-TIOL-2762-

CESTAT.MAD

The appellant also furnished relevant documents in support of his above

contention.

8. I have carefi"rlly gone though the facts of the case, the impugned order, and submissions

made in appeal memorandum as well as oral submissions made during the course of personal

hearing. It is observed that the issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority disallowing the cenvat credit of P.s. 12,55,791/'

confirming demaad of the same along with interest and also imposing penalty of Rs. 12,55,791/-

under Rule 15. ofCCR, 2004 read with Section 1 I AC ofthe Act is correct, legal and proper or not.

9 I find that the Appellant had availed Cenvat Credit of service tax paid on outward GTA

servica during the period from May, 2012 to March,2016. The adjudicating authority disallowed

said Cenvat credit of service tax on the gtound that outward GTA service was availed by the

Appellant for transportation of their finished goods from their factory to customer's premises i.e.

beyond place of removal, and hence, not covered under definition of "input service" in terms of

Rule 2(l) ofCCR, 2004. The Appellant has contested that entire sale was on FOR basis and hence,

the buyer's premises uras required to be treated as a place of removal.

9.1 I find that definition of"input service" as provided under Rule 2(l) of Cenvat Credit Rules,

2004 during the relevant period reads as under:-

"(l) "input service" means any service,-

(D used by a provider oftaxable service for providing an output service; or

(ir) used by the manufacturer, whether directly or indirectly, in or in relation

to the manul'acture offinal products and clearance offinal products upto

the place of removal,

and includes services used in relation to setting up, modemization, renovation or repairs

ofa factory, premises ofprovider ofoutput service or an office relating to such factory
or premises, advertisement or sales promotion, market research, storage upto the place

of removal, procurement of inputs, accounting. auditing, financing, recruitment and

quality control, coaching and training, computer networking, credit rating, share

registry, and security. inward transportation of inputs or capital goods and outward
IransDortatioi, uDto the place of removal

9.2 On per,-rsal ofthe above legal provisions, it is observed that "input service" means any

service used by ihe mairufacturer, whether directly or indirectly, in or in relation to manufacture

of final products and clearance of final products upto the place of removal, with the inclusion of

outward transportation upto the place of removal. It is, therefore, evident that as per main clause

- the service should be used by the manufacturer, which has direct or indirect relation with the

manufacture of fiaal products and clearance of final products upto the place of removal and the

irrclusive clause restricts the outward transportation upto the place of removal. As per Section

4(3)(c) ofthe Acl, "place of removal" means a factory or any other place or premises ofproduction

ture or" excisable goods; a warehouse or any other place of premises wherein the

i)\

harre been permitted to be stored without payment olduty or a depot, premises of

(., /:i

oa
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a consignment agent or any other place or premises from where the excisable goods are to be sold.

9.3 During the appeal proceedings, the appellant have submitted five set of customer order

format, corresponding sales invoice and transportation document. I have perused these documents

and find them to be as under:

(D Goods against the Customer Order Format No. 1200003925 were cleared under

Invoice \To. 72131100422 dated 10.06.2012 to M/s Kataria Machinary Store, Udaipur

wherein the freight is stated as Paid. I find that the rate per piece in the invoice and purchase

order is the same. The consignment note of transportation of goods also indicate Invoice

No. 72131100422 and freight as Paid.

(iD Goods against the Customer Order Format No. 1200004106 were cleared under

Invoice No- 72131 100836 dated 16.08.20212 to IWs Royal Enterprises, Indore wherein the

freight is stated as Paid. I find that the rate per piece in the invoice and purchase order is

the same. The consignment note of transportation of goods also indicate Invoice No.

72131100836 and freight as Paid.

(iiD Goods against the Customer Order Format No. 1200004673 were cleared under

Invoice No. 72131102727 dated 30.03.2013 to IWs Industrial Equipment Co.,

Yamunanagar wherein the freight is stated as Paid. I find that the rate per piece in the

invoice and Durchase order is the same. The consignment note of transportation of goods

also indicate Invoice No. 72131102127 and freight as Paid.

(iv) Goods against the Customer Order Format No. 1200005977 were cleared under

Invoice lrlo. 72151100388 dated 25.06.2014 to M/s Shri Maruti Boring Works and pipes,

Surat wherein the freight is stated as Paid. I frnd that the rate per piece in the invoice and

purchase order is the same. The consignment note of transportation ofgoods also indicate

Invoice No. 72151100388 and freight as Paid.

(v) Goods against the Customer Order Format No. 1200007143 were cleared under

lnvoice No. 72161lOlO72 dated 26.03.2016 to Esquire Machines Pvt. Ltd.. Vadodara

wherein tire freight is stated as Paid. I find that the rate per piece in the invoice and purchase

order is the same. The consignment note of transportation of goods also indicate Invoice

No. 72161101072 and freight as Paid.

g.4 From the above set of documents, I find that the rate per piece mentioned in the Invoice

and the Customer Order Format are same. The freight is mentioned as Paid in the invoice and the

Customer order format and the consignment note of the transporter also indicale that the freight

charges are bome by the appellant.

9.5 Furlher, the appellant has also produced the copy of certificates ofcost accountant Parkhi

Limaye and co, certifiTing that the appellant is availing the faciiity of transport contractor for

delivering goods to customer gate. The bills raised by the transport contractor for the financial

-1 I to 2012-13 and 2014- 15 to 20i 5-16 and the Transit Insurance for goods dispatched

ng Financial year 2Ol4-15 to 2015- 16, are paid by NrUs KOIL and ate not charged

scnaratelt tomers. These charges fbrm part oftotal cost ofsales ofthe products'

/:

ry

,li? I
!,/
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9.6 Further, the appellant has also produced the year-wise copies of the Insurance Policies

issued by TATA AIG General Insurance Company Limited. I find that these policies are "Open

Policies "coveriug all types of goods including the transportation offinished goods as described

under the heading "INTEREST INSURED", by all means of conveyance including

Sea/Air/Rail/Roads etc's . I also find some force in the Appellant's argument that it is not possible

for them to take transit insurance consignment wise and hence, they have opted for "Open Policy".

I further find that in the certificate furnished by the Appellant, the Cost Accountant concemed

has certif;ed that the cost oftransit insurance has also been bome by the Appellant and not charged

fiom their customers.

9.1 Hence, it is apparent that the terms of sale in respect of consignments in question are

FOR sales at bu1,er's place. Since the sale ofthe finished goods by the appellant is on FOR buyers'

destination, the place of removal would be the buyer's destination, where the ownership of the

goods changes frcm the appellant to the buyer. Therefore, the services used for clearance of the

finished goods till the buyer's destination would qualif, as input service as per Rule 2 (l) of the

CCR, 2004 Ciscussed above.

9.8 I also llnd that the Hon'ble Tribunal, Ahmedabad had in the case of Ultratech Cement

Ltd Vs. Commissiorrer of C.Ex., Kutch (Gandhidham) reported as 2019-TIOL-I420-CESTAT-

AHM involving the same issue, held at Para 5 of their judgement that :

5. We find that the Chartered/ Cost Accountant has certilled that the goods were sold on

FOR basis by the Appellant and the freight/ damages in transit was responsibility of
Appeilai,; iiil the goods reached the doorstep of the Customers. Also we find that the

ccnsigtrn:ent notes were raised upon the Appellant and they did not charge any amount

except price of the goods from the customers. Thus in the light of above circular we find
that as the cwnership of the goods remained with the Appellants till the goods reached to

rhe custor-rrer's doorstep and the freight charges as well as damage to the goods till
destinatrcn were borne by the Appellants, hence they are eligible for the credit of service

iax paid t,y them on outward freight. ln case of CCE & CU Vs. Roofit Industries Ltd. 201 5

(3 I 9) ELT 22 1 (SC) : 201 5-TIOL-87-SC-CX the Hon'ble Apex Court held as under:

J ). The principle of !cw. thus. is crystal clear. It is to be seen as to whelher as lo at
1.1,\,11 point of tinte sale is e.fJbcted namely whether it is on.factory gate or at a later
p:int cf time, i.e., y,hen the cleliyery of the goods is e/fected to the buyer at his
pi emises. This ctspect is to be seen in the light of provisions of the Sale of Goods

,,ti' by applying the some lo lhe.facts of each case to determine as to when the

i.,t,,nership in the goads is transJbrred .from the seller to the buyer. The charges
h'n;cL! arc ta be ttclcied have put up Io lhe stage of the transfer of that ownership

inr:smuch as once the ottnership in goods stands transferred to lhe buyer, any

e::Denditure incurred thereafter has to be on buyer's account and cannot be a
ccrnponent which u,o d be included while ascertaining the valuation of the goods

nt.:,nufactured by the buyer. That is the plain meaning which has to be assigned to
Setiion 4 read u)ith Vqluation Rules.

| :. Ir / he present cate, v,,e find that most of the orders placed with the respondenl
L...:.,?ssee were by lhe ,,'arious Government authorities. One such order, i.e., order
cit ,"-d 2.t-5-l996 placed by Kerala Water Authority is on record. On going through
t:)t izt'm.c and conditions of the said order, it becomes clear that the goods were to
1,,, t1n1,r"rnO at lhe place of the bttyer and it is only at that place where the

dL':eptance of supplies was to be effected. Price oJ the goods u,as inclusive ofcosl
' i,'tcierial, Cenircrl Excise duly, loading, transportation, transit risk and unloading

rpes, etc. Even tronsit damage/breakage on the dssessee account which would
:r"ry imply that riLL the goods reach the destination. ownership in the goods

Page 10 of l3



Appeal No. 107lRAJl2020

remoin wilh the supplier namely the assessee, As per the 'terms of payment' clause

contained in the procurement order, 100%, payment for the supplies was to be made

by lhe purchaser after the receipt and verification of material. Thus, there was no

money given earlier by the buyer to the assessee and the consideration wos to pass
on only alier the receipt ofthe goods which u,as at the premises of the buyer. From
the cforesaid, it would be manifest that the sale of goods did not take place at the

.factory gate ofthe assessee but at the place of the buyer on the delivery ofthe goods
in qLEstion.

I4. The clear intent afthe aforesaid purchase order was to transfer the property in
goods to the buyer at the premises of the buyer when the goods are delivered and
by virtue ofSection l9 o.f Sale ofGoods Act, the property in goods was tansferred
al th.o-t time only. Section l9 reads as under:

" 19. Property passed when intended to pass. - ( I ) Where there is a contract

for the sale of speciJic or ascertained goods the property in them is
transferred to the buyer at such time os the parties lo the contract intend it
to be transferred.

(2) For the purpose ofascertdining the intention of the parties regard shall
be had to the terms of the contracl, the conduct of the parties and the

circumstances of the case.

(3) Unless a di./ferent intention appears, the rules contdined in Sections 20

to 24 are rules for ascertaining the intention of the parties as to the time qt

v,hich the property in the goods is to pass to the buyer."

15. These are clear finding oJ facts on the aforesaid lines recorded by the

Adjudicating Authorily. Howet,er, the CESTAT did not take into consideration all
these aspects and allou'ed the appeal of the assessee by merely referring to the

judgment in the case of Escorts JCB Ltd. Obviously the exact principle laid down

in the jucigment has not been appreciated by the CESTAT.

16. As a result, order ofthe CESTAT is set aside and present appeal is allowed

restoring the order passed by the Adjudicating Atthority.

Froil the abovejudgment, it is, thus, clear that till the goods are handed over to the

buyer, the cost is borne b),the assessee or in other words where the goods are cleared on

FOR basis the lreight paid on outward transportation would qualify as "lnput Service". As

regard reliance placed upon by the revenue on the judgment of the Apex Court in case of
Ultratech supra. we find that the Hon'ble Supreme Court was concemed only with the

"place cI'removal" but did rot go into the aspect of "Point of sale" or the FOR price

destinatron issue. Hence the saidjudgment is not applicable in the facts ofthe present case.

g.g I also find that, the Hon'ble Tribunal, Ahmedabad had in the case of Sangh'i Industries

Ltd Vs. Commissioner of C.Ex., Kutch (Gandhidham) reported in 2019 (369) ELT 1424 $n.-

Ahmd), involving the same issue, held at Para 5 oftheirjudgement that :

"Fron-r the above judgment it is thus clear that till the goods are handed over

to the buyer, the cost is borne by the assessee or in other words where the

goods are cleared on FOR basis the lreight paid on outward transpoftation

woukl qualifu as "lnput service". As regard reliance placed upon by the

Revenue on the judgment of the Apex Court in case of Ultratecft supra, we

find irrai the Hon'ble Supreme Courl was concerned only with the "place of
remo'rai" but did not go into the aspect of "Point of sale" or the FOR price

destination issue. Hence the said judgment is not applicable in the facts ofthe
present case."

9. 10 errtly the Hon'ble Tribunal held that :

ew ofour above findings we hold that the appellants are eligible for

of service tax paid on outward freight. Accordingly, the impugned

,.*
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order is set aside. We allow the appeals with consequential reliefs, if any MA
(ORS) also stand disposed of."

10 I find that the ratio ofboth the above referred judgments is squarely applicable in the facts

and circumstances ofthe present case. Thejudgement in the above cases is that ofthe jurisdictional

Tribunal at Ahmedabad. It is settled legal position that the order ofa higher appellate authority is

binding on the lovrer Appellate Authority. Therefore, following the principles of judicial

discipline, I reli, slpsn the decisions of the Hon'ble Tribunal in the case cited supra and hold that

impugned Cm','at Credit availed by the Appellant is admissible as the sale effected to the

customers is on F,3R- destination basis.

11. I also f;:rC thai in identical matter involving Cenvat Credit of Service Tax in respect of

outward freight ri"Rs. 46,73,3921-, for the period F.Y. 2008-09 to March-2012 pertaining to the

appellant, tlle then appellate authority vide OIA No. RJT-EXCUS-000-APP-2 1 7- 14- 1 5 dated

09. 1 0.2014 has zllcwed the appeal filed by the appellant. Futher, the department preferred appeal

in the matter befi:e the Hon'ble Tribunal, Ahmedabad, who vide Order No. N1171112017 dated

01.08-2017, hac- disrnissed the appeal. The Department thereafter filed Tax Appeal No. 390 of

2018 against the :aid order of the Tribunal before the Hon'ble High Court. The Hon'ble High

Court of Gujarat',ide Order da,ted 31.07.2018 dismissed the appeal on monetary ground. Hence,

the issue in the cz.se has been decided against the Department for previous period.

12. In view of above findings I set aside the impugned order and allowed the appeal filed by

the Appellant.
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