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Appeal Mot VZ/2B/RAL/ 2021

it ORDER-IN-APPEAL ::

M/s. Ganesh Sales & Services, Jamnagar (hereinafier referred 1o as “Appellant™) has
filed Appeal No. V2/28/RAJ/2021 against Order-in-Original No. DC/JAM-I/ST/13/2020-21
dated 14.09.2020 (hereinafter referred to as ‘impugned order’) passed by the Deputy

Commissioner, Central GST. Division-1. Jamnagar (hereinafier referred to as ‘adjudicating
authority”).

2. The facts of the case, in brief. are that the Appellant was engaged in providing taxable
services under the category of “Maintenance and Repair Service” and “Erection.
Commissioning and Installation service” and was having Service Tax Registration No.
AJPPP4159BSTO01. On the basis of intelligence that the Appellant was engaged in
providing taxable services and collecting service tax from their recipients, but was not
depositing the same into the government account and also not filing ST-3 returns . an inguiry
was initiated against the Appellant which culminated into issuance of a SCN dated
17.11.2017 to the Appellant proposing demand of service tax amount of Rs. 32.92.879/-
along with interest and imposition of penalties under various sections of the Finance Act.
1994 (32 of 1994) (herein after referred to as “the Act™). The SCN was adjudicated vide O10
No. AC/JAM-I/ST/10/2018-19 dated 06.02.2019, wherein the service tax demand as
proposed in the SCN was confirmed along with interest and imposition of penalties under

various Sections of the Act.

2.1 Since the above matter was passed through the quasi-judicial proceedings wherein
the Appellant did not succeed, the Jurisdictional Range Superintendent issued several letters
to the Appellant demanding various documents and information regarding the taxable
services provided and service tax paid by them for the subsequent periods. The Appellant
neither responded to the correspondence nor to the summeons issued by the JRS demanding
information/ documents for the period January-2017 to June-2017. Therefore, with no option
left with the jurisdictional authority but to invoke the “best judgment method™ under the
provisions of Section 72 of the Act to determine the tax liability of the Appellant, a SCN
dated 24.09.2019 was issued to the Appellant proposing demand of service tax amount of
Rs. 8.53.260/- along with interest and imposition of penalties under various Sections of the
Act. The SCN was adjudicated vide impugned order wherein the adjudicating authority had
confirmed the demand of service tax of Rs. 8,53,260/- along with interest. The adjudicating
authority also imposed a penalty of Rs, 85,326 and Rs. 20,000/- under Section 76 and Section
77 of the Act respectively.
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Appeal Mo V2/28/Ra 2021

3 Being aggrieved. the Appellant preferred the present appeal contending, infer-alia,
as under;
(i) The impugned order has been passed without following the principles of

natural justice in as much as the Appellant was not heard before passing the order;

that on this ground alone the impugned order is liable to be set aside:

(it Itisasettled law that tax liability cannot be computed based on presumption;
that it is on record that tax liability is computed on a presumed income: that there is
no authority in law prescribing addition of income (@ 25% every year to compute

lax;

4.~ Shri Vikas Mehta on behalf of the Appellant had filed an additional submission in

the matter and waived the requirement of personal hearing.

4.1.  The appellant in his additional submission dated 15.11.20211 has, inter-alia,
contended that:
(1) The SCN answerable to Deputy Commissioner was issued by invoking extended
period of limitation by citing the provisions of section 72 of the Finance Act, 1994
(Best judgment method). However, as per Trade Notice No. 112/97-ST dated
02.12.1997 of Calcutta-11 Commissionerate, para 3(e) ibid only Commissioner can

exercise this power whenever period of 5 vears is invoked;

(i1) The adjudicating authority has however discarded the extended period while
observing that the SCN was issued within the normal period of limitation (para 22 of
impugned order). However, it is evident from para-18 of the impugned order that the

tax is computed on the basis of presumed total amount.

(i1i) The best judgment assessment method prescribed in Section of the Act do not

provide assessment based on assumption and presumptions; that such determination
is impermissible.
5. | have carefully gone through the facts of the case, the impugned order, the Appeal
Memorandum and additional submissions dated 15.11.2011. The issue to be decided in the
case is whether the impugned order confirming service tax demand of Rs. 8.53.260/- under
the provisions of Section 73(2) of the Act along with interest under Section 75, imposing

penalty under Sections 76 and 77 of the Act. is correct, legal and proper or not.
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Appeal No: V2T28/RAJ/2021

6. | find that the Appellant has contended that the impugned order has been issued
without following the principles of natural justice as he was not heard before passing the
impugned order. In this regard, I find that the Appellant was given as many as five
opportunities ol personal hearing, but they did not come up for hearing nor filed any
submissions. As the appellant had failed to attend personal hearing despite opportunities
were granted to them nor file any reply to the Show Cause Notice, there is no justification
in contending that there is violation of natural justice. if the impugned order is passed ex-

parte. Thus, I find Appellant’s argument to be baseless and liable for rejection.

Vs The Appellant has further argued that the tax liability is computed on a presumed
income. It further contended that there is no authority in law prescribing addition of income
(@25% every year. On this point, | find from the facts narrated in the impugned order that
the jurisdictional Range Superintendent had issued several letters to the Appellant calling
for information / documents relevant for calculating the service tax liability but the Appellant
did not comply. It is also on record that the Appellant had not even responded to the
summons issued to them. Thus, it is apparent that the appellant had not co-operated with the
department and that after all the means of obtaining information/ documents had failed. the
competent authority resorted to the Best Judgment method under Section 72 of the Act for
calculating service tax liability and on the basis of taxable value available for Financial Year
2015-16, calculated the taxable value for the current period January-2017 to June-2017 and
issued the SCN accordingly. If the Appellant was dissatisfied with the calculation, then it
should have come up with its own calculation either at the time of filing reply to the SCN or
during the personal hearing before the adjudication authority. But as already discussed
above, the Appellant neither filed any reply to the SCN nor attended personal hearing before
the adjudication authority. Thus, the Appellant has not cooperated with the authority
concerned in arriving at the correct service tax liability. [ also find that even during the course
of present proceedings, the Appellant has not uttered a single word as to what should be the
taxable value/ service tax liability as per its method of calculation. Under the circumstances.
1 find that in absence of any alternate calculation from the Appellant, service tax liability

arrived at by the adjudicating authority is required to be upheld.

8. I also find that the Appellant in his defense submission has not contested issue of
recovery of interest and imposition of penalty vide the impugned order. Accordingly. 1
uphold the recovery of interest under Section 75 of the Act and imposition of penalty under

Section 76 and 77 of the Act by the adjudicating authority.
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Appeal No: V2/2B/RAN/2021

9. In view of the above findings, | uphold the impugned order and dismissed the appeal
filed by the Appellant.
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1. * The appeal filed by the Appellant is disposed off as aboye.
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