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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3Tq-{ qrg6/ rig-s qrg-6/ Bcr5tr/ F{rrrfi qrg-m, i*q sicr{ elev *+rfi7eF( qst{F{,{rm+. / crffirr{ / rrtufi*rrn ara
<qrRfur cr& q q?cr * yR-d: 7

Arising out ofabove mentioned OIO issued by Additional/loint/Deputy/Assistant Commissioner, CenFal Excise/ST / csT, Rajkor

/ ,amnagar / candhidham :

3{+ds'dt&sft{rff sT nrqGq r /Name & Address of theAppe ant&Respondent :-

M/s. Ganesh Sales & Services (Hatkesh Society), Opp Old Dertal College, Patel ColoDy,lammgar-361008.

Fs 3n?{r{3{ftfl t qR-d 6fi aF* ffiko a-fr+ } s.rrrtr fiffi I srD-fi'rr } qqer qftq q{6{qrdrtrr
4| y peison irggrieved by this Order-in-Appeal iray fle an'appeal to the appropnale authority in the followmg
way.

LlSlglT,1'sEirc EI! rX6 \r{ B-{qT {qrt|q:{Inhr6r,rr^+ cr4 3q1T, 6-+rq Tqr{ ,J-t6 xrul;mq .I94 4 qi. q'ra-r 358 fi 3r'rFr
\r4 rd{ ,1?qq, 1994 +t u?r 86 * FFFT trlFFttllr{ TrrR fit nr {6-41 ? t/

ApBeql-to Customs,-_E{cis€ & Service Tax Appellate Tribunal under Section 35B ofCEA, 1944 / Under Secuon 86
ofthe Finance Act, 1994 ar appeal lies to:- '

flffTrT n-qrsf jt qaQr( rff^qrqi fm 116, A*q s?crn T6 q{ +{rq{ B{ftfts 
'qmrfurrur ff Fiels ft6, }+e nt+ ;t 2,

irrr. +. f.q, i-g tiifi, 6i fi dr+T ?rB( ri

The specia.l bench of Customs, Excise & Seruce Tax Appellate Tnbunal of west Block No. 2, R.K. Pura-rn, New
Delhi -rn aI matters relatinR to tlassiflcation and va]uati6ir.

:xiln.cHd^l (a)l FTr( qq sfri * 3rqrar ,)s q$ x.fii +qrcfq.+{lq Ticrd Eq \.{ iqra" srft+a .{ra.rfu6-rvr t@la

Iq the Wes_t regional bench of Customs, Excise & Seftice Tax Appellate Tribunal {CESTAT) at, 2.d Floor,
Bhaumali Bhawdn, Asarwa Ahmedabad.3800l6in case ofappeals othfi than as mentroned in paJa- Ila) above

irrfr 6G ff Tr&e /

Date of issue:

rT

(i)

(ii)

(B)

(in) i{ffiq +

t/

The aDoeal to tie ADoellate Tribun6l shall be frled rn ouadruolicate m form EA 3 / as Drescribed under Rule 6 of
Cental Excise lAddeall Rules. 2001 and shall bt accoimoanied apainst one which at Ieast should be
accomDanied bv" a fee of Rs. 1.000/- Rs.5000/-. -Rs.10.000/- where amount of
du Nddmand / m ter'esr / Denalrv / refund rs uoto 5 Lac.. 5 Lac to 50 Lac arld abov'e 50 Lac resoectivelv m t-he form
of ciossed b,mk dra-f( in fav6ur of Asst. ResisLrar of branch of anv nominaled Dublic secldr banli of the olace
where the bench of anv nominated Dublic sEclor bank of the place"where the behch of the Tribunal rs srtuhled
Application made for giart of stay shall be accompan)ed by a lee of Rs. 500/-

srHtq qrcrltrr(gl H qrreT {4-c Ef, irifi+{q t sga ff rjl-(.r 8611) + ridrid t"r6{ Fq[{r+. r99a. + ft{q 9r1) + *d Ealfrd
sc-{_S.T..5 t {r. cftrii t-fi fl q-irft tni Trt trq ft{ qr}r: } REg i{ff-r #,rff d, lre vA qrt + d''fl +riT{il + \'6 yF
scrtdrd Btfi ?rfiu) fr( rT{ fi +'c tr 6'c 116 clil + Frrr. Tii S{rqi( +t qlq .{r{ fit qlrr qt{ {rrFn ?Fn w[Fn.ng! 5 alg rn Trq
6cs {rq 5'rc tr':50 rrq 6cc 16 arr{r 50 cre xqq t .trl0-r t d rs'rl t,oool- "s}, 5,000/- rqt':trfl 10;000i- -t r-t 6r
fttrlfoa qqr m'a ff ffi rrq 6tr Rlrlftd rr+ 6r s'rdr< Eifud 3{ffic <rqiffirq ff inet }'r*rq-+ rfl.ren ii arq t Fffi fr
qr4F-a-6 fr{t +fi fi rO re'rft-+ +r giqz arrrB.ql rrfl qGq r-,itf}r grw t $Tfrr{. i6 ff Tq cnq -t fi-r al?q rqt
ridfi-r qtrrq qrqfutr sr ff sner fur t r q.n 3ra,r (€ 3ri+,) ft frq er*r+-rr i rnv 500/- ?lc( 6r qirtR-a ,f-T T.rT {.fl
Errrl r/
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(iI)

(c)

(i)

E-6 3rft)F-{q- r 994 ff urrr 86 6r rc-nra+ {2) t.i (2Al + 3l{i4 <t ff 116 3r.ft{, +{r{-. lilq{{rff, 1994, + it-..q 9(2) rra

9r2Ar + rd hulfa{ Tca s.T.-z t 6r rr ci-fi G ri+,nrr }rq-rt. idrq -rqri eI-F 3['rFrr qrq-+ 
f vfiql. AdTq ssra qtq drrl

[IF-6' 3{ear ff nftcl dffi 6t (T{t t 116 sft [Eiftrd *ff' qlffi) fr. rrrm rm-rerr+ arqtt- 3ro-{r wia+, i;fm :-{i? !r+/
+ar6', air xtrrq qrqri}-r'vr fr vrizi ri r.q fir R€cr ?i ari 

-rttcr 
fi-yft rfi qri t IFrn-6T+r ErIft t I

The a;oeal under sub section l2l and I2Al ofthe secuon 86 the Fmance Acl 1994, sha.[ be filed in For ST.7 as
oresciibed under Rule I t2l & 9l2Al of i}le Service Tax Rules, 1994 aid shall be accompanied by a copy oforder
bl Commissioner Central Excise oi Commrssioner, Centta.l Exctse (Appeals) (one of wtuch shall be a certilied
coovl and coDv of *re order Dassed bv tie Commissionerauthorizlne t}Ie Assistant Commissloner or Deputy
Criririnissionei'of Central Excise/ Service Tax to lile the aDDeal beforeihe Appellate Tribunal.
*rrn qr6 i#]-q rsr< {rq rrE irrtrtr 3rfi-4rll yrtr}filT (fr) + eti qffi * Irrrn { +ffiq rflr< 15+ *iitftu-r 1944 +1 llrl.I
rsr.qt *e,ii *ff ffiq 3{fuf+{q. tss+ff lrr-'I 83+ riTld +{rf, sil ff {r.I ff,* l, Ys 3r?rfi cF 3Tffic vlfud.rr a
,rfrfl 6ra rtrq r.cr{ qrsi+{r sr cirr fi t0 cfr{r( (10% }. n-a qin rni qct{r FqIk{ i, qr qqlqr, re +{q qctfl h{rft4 t, +T

rlr.rrc ft-{r ,n, sqrt ft ET lrrfl 6 ic,l-( q.ql ft qfi 416 jrtftrd eq 'rfdl Eq 6+e 6c( i rrfti* rir
'a-St ;46 Ea *i *+nr.r t ,zria 'qrq fi;q 'rq 

cId' + ftF ,nft'q e

hl fit:I 11gr { qlFtd.6c
iiir Q-alz rrr fi dr rrg rma,ricr
iriir irtle :rn ffir -+ 

ftcs' o:F ,{-irir iq r6q
I eirt q6 f; rq ur.r a yrqerr* ffis (q. 2) 'rf,rfr[q 20 14 i ,nry q {;i F fr rrfrrq rrffi ] qqtt F*qErflc
..r.rq rrfi r]-q 3rfi-{ 6I {r,I rfi El,rrl

For an aDDeal to bi filed before'the CESTAT, under Secuon 35F of the Centra.l Excise Acl, 1944 whlch is also
made aobhcable to Servrce Tax under Sectlon 83 of the Finance Act, 1994, an appeal against *tis order shall Ue

before t}le Tribunal on Daymenl of l07o of dxe duty demanded where duw or duti and tenalty are m dispule, or
penalry, where penalry alone is in dispute. provialed the amount of pre:deposit payattle would be subject to a
ceiling oI Rs. 10 Crores,- Under CenEal Excise and Service Tax, "Duty Demarded" sha.ll include:

li) aflount determined under Sectron l1 D;
(irl amount of erroneous Cenvat Credit tal<en;
Liil amount oavable under RuIe 6 ofthe Cenvat Credit Rules

orovrded further that thd orovrsrons of thls Section shall not apply to lhe stay applicauon and appeals
pendrrri before any appellate authbrity prior to the commencement of thi Frna-rlce (No:2) Att, 2014.

Trc{ Frrr{ iT{tFq qri{{ :

Revlglo& aDpllcatlan toooverament of Jrldia:i; .rEii +-{i+1G,nR;iEfrtEffi i', -+ini-i'c.e ,rft 3-rft-fr{c, I99a -ff urrr 35EE + ^e-?r{c(n^+ ,T't-d-rg.-qffi,
lrr* qEErr,"Td-lh{trr xFir.i t6G, Hr i?rdq, ?Tn-a litlf.,r, qtrtt cti{, +l{i etc rr{i, qrq qTt, T€ EFn.I 10001 , $l 1rfiql
qT4r qff*gr /
A revrsioh application Les to tle Under Secretary, to the Govemment of India. Revislon Applicadon Unit,
Mrnistw of Frha-nce. Deoarrment of Revenue. 4t-h l1oor. Jeevan Deeo Bui.ldinp. Pajliament Stfett. New Delltr-
I t000 f, under Sectio! 35EE_of the CEA 1944 in respeci of the following case, lbvemed by first proviso to sub-
secuon il) of Section-358 ibid:

ql? qr{ 6 Ftigr +F{r{ + qrE+ q .rFr ;r6{ri r6q-t qri -I IEm srl.qTn g rlsl{ rr< + qrarra e rrrrt ql HI rrq 6r{qr{ qI TF{
ftfi qd fsn 'f€ 

+ <r. :rsr. W.qr;mia :n +rt:l. trl F+'4t risrr r]z i qr isrrqT qr{:6 qi.q'sr '+ drrn, ftff +rnqr+ qr Edt
rTs-R rIts q qrm s +Ffrrn s qt-{q qt/
tn caia of any lo-ss of goods, where the lgss eccurs in tra4sit Aom a factorv to a warehous€ er to another factory
o! frgm Qne ilarehouse to anotler during the course of prccessing of th"e goods in a warehouse o! ln storaga
whether in a factory or ir a warehouse

{rri + 1rr. f+'t qy qr +r.+ ffig.;f q1+EMq t s-f,r 6i c'r{ E, E 1rrt'6drq rcra op + q-e 1fr}a1i rma i,
Tr r{Tri + i{rf fiifi,rg qT s{ 6I Fiqtd +i rlqi frt I -

ln case of ri:bate ofauw of exclse on sooals exDoned to anv country or lerritorv outside lndia of on excrsable
material used in t}le mahufacture of thE goods \i/hich are erdorted to-any countrj or territory outside India.

rr{i rqr< cfs 6r qrr rc ftrI B{r qr.r 6 rf'. ;Tcra sr ran ei riq ftqk ifiqT rrfi lr i
In case ofgoods-exported outsrde lndra export to Nepal or Bhutan, wthoul payment ofduw
qETltrr .3=crd 

+ T,qr{i ,rtr + rTlr ra + I+q rft q& i€re eq qltft{q !t Eq+ R&T srqurit t a-s-c qrq ff 
'rd 

I slR tt qA{r
:ir r1T{5 (vfri) h dr'. Br rfDf;rac (a. 2),I998 & ur4 109 + at-r Fir+ ff .l.+ T&,2 qrar qqri'qFj q. ura.a i qrDn Rlr
rru er7
Ciedit of any dury allowed to be udtized towards paymenr of ex(ise dLlrv on I_mal Droducrs under the Drovisions
of thls Act oi the"Rules madc *rere r-rnder such oidtr is passed by the Commlssibner (AppeE-ls) on ot' ajrer, lhe
date appoinred under Sec. 109of $e Finance lNo.21 Acr,1998. "

q-dreflr 3rr€{ s ffFT ffiBd fft.rlfi.d qrq fi r<rq-rft fr irrf,r qrBq 
r

nti lqn rffi q+ aFs F(t qrrqt6q fi-+r Fqt 200/- $-{r{ Ffl rnq iirr qfA dEs.6c q{ ifls 6qt I iqrfl * dr r6rTi
1000 -/ fir qrr rn FFqr qr(t
The revlsioir appbcation shall be accompanied bv a fee of Rs. 200/- where the amount Lnvolved m Ruoees One
Lac or less antlRs. I000/- where t}le arilount iniolved is more thair Rupees One Lac.

aftfg,q 1t.qr rS'[ g rnqfAir rrT{ a"r qertftq,y+p yr1a":qirar3 F+w gnr^vrQtr rq.aw * di flrrr 4I '4EIT cfi 6rq q T+r 6F rq\ qqfierr4 fiFltq flIltr1.6Tq 46t I]+ q-fi.r TI +?tE q-{R Sl tr{' {fq-fi tfiql Trin i I / ln casie
iJ the order cqvers vaanous irmbers of order in Onsinall fee for eadh O.l.O. shduld te oalit iii tle'aioreiitr
mainer, not$lthslandlns the lact that the one appeal to the ADDellanl Tribunal or the ohe aDDlication to the
Central Govt. As the cas-e may be. is filled to av6fu scriptoria ri6rk if exci-sin!-Es.- t-iat<i--ied'oTH;-itioJ"- Tor
each

I{FT:ET Trqlif cJFr {flr}fiqc, r szs, } sr{Tf*-I h 3r{sr {q q?{r qi qlrn 3n?{r ff yft F( fiufRd 6.50 €ct 6r qrqrsq
el=f frFfi'Z rffi HiIT qlf*st /
One copy of applicatirin'or O.l.O. as t}}e case may be, and the order of the adiudicatins authorirv shall beal a
court fdd sram'pi of Rs 6.50 as prescribed under Scledile-t rt rerma oflitCoui-Faa Aiil075;;a A;;ndea:*

19913{f pffS Ii= \r{ r{rf. ffi RraTfu.fi.ul frni Rful {Mr, te8z il Eftd \r{ 3rq riqftr{ m{ii +qlqTckt 6r;l St-fi FfrrEr fl fi fi UIFI qrfiqd Ffi-{r cr tsl /
Attqqtion is also invited to the rules cgverinj thesi ahd other related matters contained in the Customs, Excise
and SeMce Appellare Tribunal {Procedure) Rules, 1982.

rg xffio rffi 3m 3rq5-Erfu{ 6G t riifi-d qmr, ftqc qt{ i-ftd-.dq rrftrri} + ftq, qfi-dnff E.:rFftq +{nrac
www.cbec sov rn a5,l Aaa Ir6a i l /
For the ela5orate, detailed snd latest provlsions relatrng to filing of appeal lo t}le tugher appelate suthonty, the
appelJant may refer to the Depal-tmenlal website wuw.cBei.iov.'rn- -"--
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Appeal No: V2 /28 / RAJ / 2021

M/s. Ganesh Sales & Services, Jamnagar (hereinafter referred to as 
..Appellant',) 

has

filed Appeal No. y2/28/RAJ/2o2l against order-in-original No. DC/JAM-VSr/1 312020-2t

dated 14.09.2020 (hereinafter referred to as 'impugned order') passed by the Deputy

commissioner, central GST, Division-I, Jamnagar (hereinafter referred to as 
.adjudicating

authority').

2- The facts ofthe case, in brief, are that the Appellant was engaged in providing taxable

services under the category of "Maintenance and Repair service,' and ..Erection,

commissioning and Installation service" and was havi,g Service Tax Registration No.

AJPPP41 59Bsr001 . on the basis of intelligence that the Appellant was engaged in

providing taxable services and collecting service tax from their recipients, but was not

depositing the same into the government account and also not filing ST-3 returns , an inquiry

was initiated against the Appellant which culminated into issuance of a SCN dated

17.11.2017 to the Appellant proposing demand of service tax amount of Rs. 32,92,979/-

along with interest and imposition of penalties under various sections of the Finance Act.

1994 (32 of 1994) (herein after referred to as "the Act"). The SCN was adjudicated vide OIO

No. AC/JAM-I/ST/10/2018-19 dated 06.02.2019, wherein the service tax demand as

proposed in the SCN was confirmed along with interest and imposition of penalties under

various Sections ofthe Act.

2.1 Since the above matter was passed through the quasi-judicial proceedingq wherein

the Appellant did not succeed, the Jurisdictional Range Superintendent issued several letters

to the Appellant demanding various documents and information regarding the taxable

services provided and service tax paid by them for the subsequent periods. The Appellant

neither responded to the conespondence nor to the summons issued by the JRS demanding

information/ documents for the period January-2O17 to June-2017. Therefore, with no option

left with the jurisdictional authority but to invoke the "best judgment method" under the

provisions of Section 72 of the Act to determine the tax liability of the Appellant, a SCN

dated 24.09.2019 was issued to the Appellant proposing demand of service tax amount of

Rs. 8,53,260l- along with interest and imposition ofpenalties under various Sections of the

Act. The SCN was adjudicated vide impugned order wherein the adjudicating authority had

confirmed the demand of service tax of Rs. 8,53,2601- along with interest. The adjudicating

authority also imposed a penalty ofRs. 85,326 and Rs. 20,000/- under Section 76 and Sectior.r

77 of the Act respectively.
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Appeat No: V2l28/RAJ/202'1

3. Being aggrieved, the Appellant preferred the present appeal contending, inter-alia,

as under:

(D The impugned order has been passed without following the principles of

natr-rral justice in as much as the Appellant was not heard before passing the order;

thal on this ground alone the impugned order is liable to be set aside;

(ii) It is a settled law that tax liabitity cannot be computed based on presumption;

that it is on record that tax liability is computed on a presumed income; that there is

no authority in law prescribing addition of income @ 25% every year to compute

tax

4. Shri Vikas Mehta on behalf of the Appellant had filed an additional submission in

the matter and waived the requirement of personal hearing.

4.1. The appellant in his additional submission dated 15.11.20211 has, inter-alia,

contended that;

(i) The SCN answerable to Deputy Commissioner was issued by invoking extended

period of limitation by citing the provisions of section 72 of the Finance Act, 1994

(Best judgment method). However, as per Trade Notice No. 112l97-ST dated

02.12.1997 of CalcuttaJl Commissionerate, para 3(e) ibid only Commissioner can

exercise this power whenever period of 5 years is invoked;

(ii) The adjudicating authority has however discarded the extended period while

observing that the SCN was issued within the normal period of limitation (para 22 of

impugned order). However, it is evident from para-18 ofthe impugned order that the

tax is computed on the basis of presumed total amount.

(iii) The best judgment assessment method prescribed in Section ofthe Act do not

provide assessment based on assumption and presumptions; that such determination

is impermissible.

5. I have carefully gone through the facts of the case, the impugned order, the Appeal

Memorandum and additional submissions dated l5.l 1.201 1. The issue to be decided in the

case is whether the impugned order confirming service tax demand ofRs. 8,53,2601 under

the provisions of Section 73(2) of the Act along with interest under Section 75, imposing

penalty under Sections 76 and 77 ofthe Act, is correct, legal and proper or not.

)t
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Appe al No : v2 lzE / RAJ / 2021

6. I find that the Appellant has contended that the impugned order has been issued

without following the principles of natural justice as he was not heard before passing the

impugned order. In this regard, I find that the Appellant was given as many as five

opportunities of personal hearing, but they did not come up for hearing nor filed any

submissions. As the appellant had failed to attend personal hearing despite opportunities

were granted to them nor file any reply to the Show Cause Notice, there is no justification

in contending that there is violation of natural justice, if the impugned order is passed ex-

parte. Thus, I find Appetlant's argument to be baseless and liable fbr rejection.

7. The Appellant has further argued that the tax liability is computed on a presumed

income. It further contended that there is no authority in law prescribing addition tif income

@25Yo every year. On this point, I find from the tacts nanated in the impugned order that

the jurisdictional Range Superintendent had issued several letters to the Appellant calling

for information / documents relevant lor calculating the service tax liability but the Appellant

did not comply. It is also on record that the Appellant had not even responded to the

summons issued to them. Thus, it is apparent thal the appellant had not co-operated with the

department and that after all the means of obtaining information/ documents had failed, the

competeht authority resorted to the Best Judgment method under Section 72 ofthe Aot for

calculating service tax liability and on the basis oftaxable value available for Financial Year

2015-16, calculated the taxable value for the current period January-2017 to June-2O17 and

issued the SCN accordingly. If the Appellant was dissatisfied with the calculation, then it

should have come up with its own calculation either at the time of filing reply to the SCN or

during the personal hearing before the adjudication authority. But as already discussed

above, the Appellant neither filed any reply to the SCN nor attended personal hearirtg before

the adjudication authority. Thus, the Appellant has not cooperated with the authority

concemed in arriving at the correct service tax liability. I atso find that even during the course

ofpresent proceedings, the Appellant has not uttered a single word as to what should be the

taxable value/ service tax liability as per its method ofcalculalion. Under the circumstances.

I find that in absence of any altemate calculation from the Appellant, service tax liability

arrived at by the adjudicating authority is reqtLired to be upheld.

8. I also find that the Appellant in his defense submission has not contested issue of

recovery of interest and irnposition of penalty vide the impugned order. Accordingly. I

uphold the recovery ofinterest under Section 75 of the Act and imposition ofpenalty under

Section 76 and 77 ofthe Act by the adjudicating authority.
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Appeat No: V2l28/RAJ/2021

9. ln view ofthe above findings, I uphotd the impugned order and dismissed the appeal

filed by the Appellant.

t 0. q+++at em c$ 4l ,r$ srffd 6r frwrr 3cit-m iit* i f*qr qrdr t t

10. ' The appeal filed by the Appellant is disposed offas abo

r)!ry"a
supe*-tenccnt

Gentral GST (Appeals)
Rajkot

B AD

sFd:-

r I 5e aqm, ag si t-qr fi cq +.*q 3ilr< {e;, gwm &*, arrqrqrq +1 qrsrt <l
u 1*rn erqo, aq si iar 6,{ si A"*q sfl( giq. {-sdz ogoror, rqqi-a d etrq{{fi *rffi tdt

:y w wrgr, ag si l-* +r si ++q rFIq yre6, isd-r,.ffi{rF

+13fler{66fffiBl

a-onrts'r{ot

&
Poll

^p 
1)

csh (
Commissioner (Appeats)

'Io

M/s. Ganesh Sales & Services, (Proprietor

Shri Anil Jayantilal Patel(Bhalodia), Flat No.

404. Kohinoor Residency, 2 patel Colony,

Street No. 4,

Jamnagar-36i 008.

!fr
M/s. r qonr *w (e sffid-q, mrk+ * :rfrq
*iffomqls rqrdftqr;,6aiqr qo+. dfr{
ffi.:qtttsiii*,mfriq{4.
qFF{rR--r61008.
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