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Appeal No: V4/536/RAL/ 2021

:: ORDER-IN-APPEAL ::

M/s Titan Eye+, Jamnagar (hereinafter referred to as “Appellant”) has
filed Appeal No. V2/536/RAJ/2021 against Order-in-Original No. AC/JAM-
I/CEX/11/2018-19 dated 6.2.2019 (hereinafter referred to as ‘impugned order’y
passed by the Assistant Commissioner, CGST & Central Excise, Jamnagar-|
Division, Rajkot Commissionerate (hereinafter referred to as ‘adjudicating
authority’).

2. The facts of the case, in brief, are that the Appellant was having a shop
selling spectacles to customers as per Doctor's prescription. Investigation carried
cut by the officers of Directorate General of Central Excise Intelligence revealed
that the Appellant was selling spectacles under brand name Titan Eye+; that
lenses of standard size were provided by Titan, which was given desired shapes
according to design/model of frames and fitted using edge machines. It
appeared to the investigating officers that process under taken by the Appellant
amounted to manufacture within the definition of ‘manufacture’ in terms of
Rule 2(f) of Central Excise Act, 1944 (hereinafter referred to as “Act”) and they
were liable to pay Central Excise duty on the spectacles sold by them @ 1 % / 5%
depending upon Cenvat facilities availed or not, under Notification No. 1/2011-
CE dated 1.3.2011, as amended. Since, the Appellant was using other’s brand
name, they were not eligible for 5SI exemption benefit of Notification No.
8/2003-CE dated 1.3.2003, as amended.

2.1 On culmination of inquiry, the Appellant was issued Show Cause Notices
for the period from 1.10.2013 to 31.12.2016. Since, the Appellant continued the
practice and did not obtain Central Excise Registration, Show Cause Notice No.
V.90/AR-1/JMN/4/2018-19 dated 9.4.2018, for the subsequent period from
1.1.2017 to 30.6.2017, was issued to the Appellant calling them to show cause as
to why Central Excise duty amount of Rs. 36,687/- should not be demanded and
recovered from them under Section 11A of the Act, along with interest under
Section 11AA of the Act and proposed imposition of penalty under Sections 11AC
of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Central Excise duty demand of
7/- under Section 11A, along with interest under Section 11AA of the
' d penalty of Rs. 36,687/- under Section 11AC of the Act.
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Appeal No: V2/536/RAJ/ 2021

3. Being aggrieved, the Appellant has preferred the present appeal on
25.11.2021 on various grounds along with Miscellaneous application for
condonation of delay. In the Miscellaneous application for condonation of delay,
the Appellant has stated that they have received the impugned order on
14.2.2019 and they were required to file appeal on or before 15.4.2019 as per
statutory time limit. However, appeal is being filed on 19.11.2021 i.e. after
'delay of 949 days. The Appellant pleaded that due to pandemic, they could not
keep track of filing appeal as most of the office staff had left office and that
due to lack of procedural knowledge, delay has happened. The Appellant
requested to condone the delay of 949 days in filing appeal and admit the

appeal.

3.1 | find that the appeal has been admittedly filed after delay of 949 days.
This appellate authority has powers to condone delay of 30 days in filing of
appeal, over and above 60 days prescribed under Section 35(1) of the Act, if
sufficient cause is shown, as per proviso to Section 35(1) ibid. | find that there is
a delay of 949 days in filing the appeal over and above the normal period of 60
days. Thus, appeal filed beyond the time limit prescribed under Section 35(1) of

the Act cannot be entertained.

4. This appellate authority is a creature of the Statute and has to act as per
the provisions contained in the Act. This appellate authority, therefore, cannot
condone delay beyond the period permissible under the Act. When the
legislature has intended the appellate authority to entertain the appeal by
condoning further delay of only 30 days, this appellate authority cannot go
beyond the power vested by the legislature. My views are supported by the

following case laws:

(1) The Hon’ble Supreme Court in the case of Singh Enterprises reported as

2008 (221) E.L.T. 163 (5.C.) has held as under:
“8. ...The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal to
be presented beyond the period of 30 days. The language used makes the
position clear that the legislature intended the appellate authority to entertain
the appeal by condoning delay only upto 30 days afier the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is complete
exclusion of Section 5 of the Limitation Act. The Commissioner and the High
Court were therefore justified in holding that there was no power to condone
?t_];; _d_C_l_E_lé-: after the expiry of 30 days period.
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Appeal Mo: V2/536/RAJ/2021

(i)  In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.
48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner
(Appeals) cannot condone delay beyond further period of 30 days from initial
period of 60 days and that provisions of Limitation Act, 1963 is not applicable
in such cases as Commissioner (Appeals) is not a Court.

(iii) The Hon’ble High Court of Delhi in the case of Delta Impex reported as
2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no
jurisdiction to extend limitation even in a “suitable” case for a further period
of more than thirty days.

< By respectfully following the above judgements, | hold that this appellate
authority cannot condone delay beyond further period of 30 days as prescribed
under proviso to Section 35(1) of the Act. Thus, the appeal filed by the
Appellant is required to be dismissed on the grounds of limitation. |, accordingly,
dismiss the appeal.

6.  SfUiaddl gRIee @i T8 Sfdte P Fuer Iuiiad adte © frar S g |
6. The appeal filed by Appellant is disposed off as above.
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