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The aDoeal under sub sectron {2) and t2Al of t}Ie secuon 86 the Finance Act 1994. shall be f ed in For ST.7 as
presciibed under Rule 9 (2) & 9(2A) of ihe'Servrce Tax Rules, 1994 aid shall be accompanied by a copy o[ order
bf Commissroner Central Excrse oi Commissioner, Central Excise {Apoealsl (one of which sha.ll be a certfied
copyl and copy o[ the order passed by the Comilissionerauthorizinl_the Assistant Cornmissioner or DepLlty
Criririnissionei'oI CentJal Excise/ Service Tax to f e tIe aooeal beforeihe AoDellate Tribunal.
*rm rrq i#iq riqra qrq rri #r qffiq rrfuF.q rt-+tzr + qR xmii + q"rrd { +*q rql< sr"d 3rriit+{q 194 4 +i tn,,
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For an appeal lo be filed before lhe CESTAT, under Secuon 35F of the Central Excise Act, 1944 which is also
' made aoificable Lo Servrce Tax under Sectrori 83 of the Fmance Act. 1994- an aDDeel asainit this order shall lie

before rhi Tnbunal on patrment of loqo of the dus, demanded wher6 duty br duiy and p-enalty are in dispute, or
penalty, where penalry alone is in dispute. provided the aaount of pre-deposlt payable would be subject to a
cei-tinR of Rs. l0 Crores,- Under Cenuel Excise and Servlce Tax, "Duty Demanded'shall include :

li) amount determined under Section l1 D;
(nl amount of efioneous Cenvat Credlt talen;
(rii) amount payable under Rule 6 ofthe Cenvat Credit Rules

. orovided further $at ihe orovisions of thls Section sha-ll not aDDlv to the stav aDDtcation and aoDeals
pendind before any appellate authority prior r o t}Ie corrunencemenl of thi Finance {No:21 Act, 2014.
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rtr.a q=nr','f+,1e'sr 3iT+di'{-6ri, E- n?r{q; ,rdq Eqrqi +6 dfta,'!irq-4 ftc rrr{, riFq rrFt, {t QHr- l l ooo t, + ft-fi
Tr{r ?rBol /'
A revrsioh aDDlcation lres to the Under Secretarv. ro lie Govemment of lndia- Revlsron ADDllcation Llnir
Mmistla oI Frilance, DeDarlmenr of Revenue. 4th Floor. Jeevan Deeo Bu dinp. Parliament Stiett. New Delhij
I 1000 f, under Section 35EE of fie CEA 1944 in respect ofl}re follo\.\ing case, -govemed by hrst pr6viso ro sub-
section lI) of Section-358 ibid'
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ffiI \r.]F ysF-G c {Tr fflr rf6-crdn + f'r{, {l Bi4i ftTI ilE t qr risrrq i rrrr 6 r,ia-.q } Ef.n, F# +rna,t !.r fu4t
rG;T. rIE q qrq 6 +trqll fi qT{{ qt/
In qase o[ anv lots of goods, where *re loss o( curs in translt hom a factorv to a wa.rehouse or to anoUler factory
or from one warehouse to aroth.er durmg tie course of processrng of lh-e goods rn a warehouse or in storage
whetier in a factory or in a warehouse

g< + qm i$'fi qy <r ffi3r FIid. 'F c^q * Gftqtq i yf+ r,i qrt q-. rft rd iffiq r{rd ,16 + S'c (ft+O + qr{q n,
cl srr4 s q'rE? l4d1 r't€: q-r Qr, +i l;lqfd fi rrrt tst / -
In case of rebate ofaury of excise on Rooals exporled to any country or territorv outside lndta of on exclsable
maleflal used tn the maiufacture of l}tE goods ri,hich are e8iorted to-any cound or territory outside India.
qre ];qR :rf;6 6I lFr{ri roq if,fl qr.n 6 Err.. Tcrq qr ren dr qrq r+qia ifiqn 
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In case ofgoods'exported outslde India export to Nepal or Bhutan, without'p6yment of dury.

.ffrft-r":'qrC + f-!-,"? EF +^:anrr + fur' + qft^'qlfn rc 3r-ii+{qfq rq+ Efiq vraur{r s T6i-r6q fi,rtt t rta rrer,r
nl rr-ra, r 3rqti\ + i-lrr E-r j'trJtirq ri. 2).1998 +t urn loc + fr.I tta-r +1 rd TItB yrro rqnirGfu q. qr er( t crftr BI
tn *r7
Ciedit of aJly duty allowed lo be uulized towards payrnent of excise duw on 6nal products under the orovisrons
qf d:ris Acl or *re-Rules made thqre u4der such oidtr is pqEsed by the "Commissibner (Appeals) on oi aJter, t}le
date appointed under Sec. I09 of tie Finance (No.2) Act, ']998. "

3{rrt 3il&r fr A ,fu qEi qlm Ei.8j, fi fi-i*t rs-rr< {-s ({tq)ft[{rs-S,2001, } ftqc g h dT,t-d trfrEE t, {q
3Iq{ ii frwq + 3 cr6lF-lrflrf, fi Tr{ qrl6q r srrts 3rFirtr nfl4 r{ rn-asr s 3{-qf;T rreqr fi El yt {i{ tr 4i Srii qrG(i fiq
tt Ai4q Tqr{ ,JF6 3Axll+{c, 1944 +l url.r 35-EE 6 T6d lidfad ,Ffi +l 3rd.rTrtt + flls + dt yr TR.6 fr cfr {frF # qrff
qTrf,Et /
The abovejrpplcatj-o-n shdl be Fade in dqpticate in Form No. EA 8 as sDecified under Rule, 9 of Centraj Excrse
(AppeaJs) Kules,2UUl wlthrn J months lrom lie date on whlch the cirder soushl to be aoDealed apainst is
corimunicated and shall be accompanied by two copies each of the OIO and OrdEr In-ADoea.l.'lt should also be
a.companied bY a coov of TR-6 Ctiallan evidencm8 paynent of prescribed fee as prescfibed under Section 35
EE ofCEA, 1944, Lrndir Maior Head ot Accounr.

r+tnrsr 3rr+a{ t qM FrHfrfud Rutftr qr+ fi r<rqrft ff qrdr qrBv 
r

ff^dqq .6q \r{ qq Fqn qr rql tq i'fi l".qi zOOl- ml Tr+rlr Fiqr inq 3if' qfr iar z-6'c q6 qre sqa t r{rcr d i Fqq
1000 -/ 6r qrr r{ FF{rqrvr
The revtsioi appLicauon shall be accompanied by a fee of Rs. 200/- where the amount involved rn Ruoees Orrr
Lac or less antlRs. 1000/- where the adlount m'iolved rs more *rah Rupees One Lac.

"ft rt {rerr i 6'ts T{ 3rBci +.I 
qrnilrr * + r.n$ rr in.arr 6 ftrr crq 6r qrr+rn, lq-tm drr i frql rr+r qrfrr gq n"T s;m Eqfi ff Frqr rrfi 6r{} {s4 + ftr qqrFrfi q++a'rflfrrci{sr fi'G r{r{-qr;#rq q+{lt d (r{ }rtfi fr-qi qrm i r i tn case.

lf the order covers vanous irmbers of order in Orieinal. fee for each O.l.O. should be Daid in the'aJoresa,d
manner. notwithstandine the fact that the one aooeal to the ADoellart Tribunal or the ohe aDDlication to the
Cenual'Govt. As t}le (as"e may be, is f led to av6iA scriptoria ri,6rk iI excisrng Rs. I lak}) fee'oTRs. 100/ tor

l.nrffr}t <rq-r;rq IJEE 3rfirF-q-{, tgzs, } srflfr-l t 3r1rrr W 3IAst \ra rqfi 3rA{r {t eft qr fttrtF:a e.so tvt 6I <rcrdq
1F5 reF$-d 4rIT FFn qrrdCr /
One coov of doolicatldn'or O.l.O. as the case mav be. ard the order of tie adiudlcatins authonty shall bear a
cou rt fie stamu of Rs.6.50 as pres.ribed u nder schedule- t !n terms of the Coui Fee Act;l975, as eunended.

.ftcr eIF. t*q T6nd rrq tri +{16. ilEffr^q ar{rf-tr+'q (+r4 ffirl lM, 1982 i {Frd qr{ qiq iqF.}r{ crr* a;t

Tiffi airt #Mt# qt< * tln rn6G-d f*'qr qr rer /
Aitention ts also rnvrted to the rules coveriJle thesi ahd other related matters contained in the Customs, Excise
and Service Appetlate Tribunal (Procedure) Rules, 1982.

Tg, xfi-ffq cTf}qirQ d {t{-qrfr-{ 6{+ * .i?ikd q!-q', Fiq-d 3t( T+{frq vrEur;ii } ftq' 3l{]-.rFff ffifl]rftq t{€.IEe
www-cbec.Pov.in .Ff (Gr TFFif E I /
F,li'iir"."iiiBi,iit'., itdtaiiid it d tatest p.qvisions relsting to fling of appeal to the higher appellate autioritv, rhe
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AppeaL No: V2l516/RAJ/2021

M/s Titan Eye+, Jamnagar (here'inafter referred to as "Appetlant") has

fited Appeat No. V2l536/RAJ/202'l against Order-in-Original No. AC/JAM-

IICEX/11 12018-19 dated 6.2.2019 (hereinafter referred to as'impugned order')

passed by the Assistant Commissioner, CGST & Central Excise, Jamnagar-l

Division, Rajkot Commissionerate (hereinafter referred to as 'adjudicating

authority').

2, The facts of the case, in brief, are that the Appetlant was having a shop

selling spectactes to customers as per Doctor's prescription. lnvestigation carried

out by the officers of Directorate General of Centrat Excise lntetligence reveated

that the Appettant was setling spectactes under brand name Titan Eye+; that

lenses of standard size were provided by Titan, which was given desired shapes

according to design/modeL of frames and fitted using edge machines. lt

appeared to the investigating officers that process under taken by the Appettant

amounted to manufacture within the definition of 'manufacture' in terms of

Rute 2(f) of Central Excise Act, 1944 (hereinafter referred to as "Act") and they

were liable to pay Centrat Excise duty on the spectacles sotd by them @ 1% I 5%

depending upon Cenvat facitities avaited or not, under Notification No. 1/20't1'

CE dated 1.3.2011, as amended. Since, the Appettant was using other's brand

name, they were not etigibte for SSI exemption benefit of Notification No.

8/2003-CE dated 1.3.2003, as amended.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed centrat Excise duty demand of

, atong with interest under Section 11AA of the7/- under Section 11A
dfl

'Lei}

d penatty of Rs. 36,687/- under Section 11AC of the Acr.

.Page3of5

:: ORDER.IN.APPEAL::

2.1 On cutmination of inquiry, the Appettant was issued Show Cause Notices

for the period from 1.10.20't3 to 31.12.2016. Since, the Appettant continued the

practice and did not obtain Centra[ Excise Registration, Show Cause Notice No.

V.9OIAR-1/JMN/4/2018-19 dated 9.4.2018, for the subsequent period from

1.1 .2017 to 30.6.2017, was issued to the Appeltant catling them to show cause as

to why Central Excise duty amount of Rs. 36,687/- shoutd not be demanded and

recovered from them under Section 11A of the Act, atong with interest under

Section 1'lAA of the Act and proposed imposition of penatty under Sections 11AC

of the Act.

)-
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Appeat Noi V2l536/RAJ/2021

3. Being aggrieved, the Appettant has preferred the present appeal on

25.11.2021 on various grounds atong with Miscellaneous application for

condonation of detay. ln the Miscetlaneous application for condonation of detay,

the Appettant has stated that they have received the impugned order on

14.2.2019 and they were required to fite appeal on or before 15.4.2019 as per

statutory time limit. However, appeal is being fited on 19.11.2021 i.e. after

delay of 949 days. The Appetlant pteaded that due to pandemic, they coutd not

keep track of fiting appeal as most of the office staff had teft office and that

due to lack of procedural knowtedge, delay has happened. The Appettant

requested to condone the detay of 949 days in fiting appeal and admit the

appeat.

3.1 I find that the appeal has been admittedty filed after delay of 949 days.

This appellate authority has powers to condone detay of 30 days in fiting of

appeat, over and above 60 days prescribed under Section 35(1) of the Act, if

sufficient cause is shown, as per proviso to Section 35(1) ,b,d. I find that there is

a detav of 949 days in fiting the appeal over and above the normal period of 60

days. Thus, appeat fited beyond the time timit prescribed under Section 35(1) of

the Act cannot be entertained.

4. This appellate authority is a creature of the Statute and has to act as per

the provisions contained in the Act. This appettate authority, therefore, cannot

condone delay beyond the period permissib[e under the Act. When the

legistature has intended the appe[tate authority to entertain the appeat by

condoning further detay of onty 30 days, this appetlate authority cannot go

beyond the power vested by the tegistature. My views are supported by the

fotlowing case [aws:

(i) The Hon'ble Supreme Court in the case of Singh Enterprises reported as

2008 (221) E.L.T. 163 (S.C.) has held as under:

"8. ...The proviso to sub-section (1) of Section 35 makes the position

crystal clear that the appellate authority has no power to allow the appeal to

be presented beyond the period of 30 days. The language used makes the

position clear that the legislature intended the appellate authority to entertain

the appeal by condoning delay only upto 30 days after the expiry of 60 days

which is the normal period for preferring appeal. Therefore, there is complete

exclusion of Section 5 of the Limitation Act' The Commissioner and the High

Court were therefore justified in holding that there was no power to condone

Beiala'y after the expiry of30 daYs Period.

l"
-.-..i

E
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(ii) ln the case of Makjai Laboratories Pvt Ltd reported as 2011 (274)E.L.T.

48 (Bom. ), the Hon'bte Bombay High Court hetd that the Commissioner

(Appeats) cannot condone delay beyond further period of 30 days fror4 initial

period of 60 days and that provisions of Limitation Act, 1963 is not appticabte

in such cases as Commissioner (Appeats) is not a Court.

(iii) The Hon'bte High Court of DeLhi in the case of Detta lmpex reported as

2004 (173) E.L.T. 449 (Det) hetd that the AppetLate authority has no

jurisdiction to extend limitation even in a "suitable" case for a further period

of more than thirty days.

5. By respectfully fottowing the above judgements, I hoLd that this appettate

authority cannot condone delay beyond further period of 30 days as prescribed

under proviso to Section 35(1) of the Act. Thus, the appeat fiLed by the

Appel.tant is required to be dismissed on the grounds of timitation. l, accordingty,

dismiss the appeat.

B{fisr-df trRr d al G r{frd 6r frq-crur sq't-tr n-frb t foq wr t t

The appeat fited by Appettant is disposed off as above.

.'301,9 lJ O

ftga tnr
firfiE4 (3rfrE6)

(Akhitesh Kumar)

Commissioner (Appeats)

To,
M/s Titan Eye+

6, Patet Cotony,

Near lndusind Bank,

Pandit Nehru Marg,

Jamnagar.

t-{rt,
t" argc a{€+

e, qlq+i*fr,
ffie +6 h crr,
qB(+{Fqrrt,
nITq?r{Rl

'vQla '

Bv R.P.A.D.

sRftfr:-
1) 5w 3lrgs, q-q q4 n-qr fi C{ }Ffi-q B-ffrE {Es, {-q<m *a,erer<r*q

ml er+wtr ttr
2) qrgs, T< Cq tfl'6'( G +*q serr< 116, vsmteurg'sr{c. {rd.Dte

* B{rssrfi @'tgl
3) Fqrq-+ Bn5tr, {q qd' nsr fi q'{ ++q sffr< {ia,, ETrrFrR_1 q0-S0*

srqa2F6 +r++rfr {gr
\,,4 ) rfr$ sffit

*
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