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i t 0O-0 t', nndaas;ci:ion 35EE of ll1e cEA 1944 in respecf of tie follouing case, "gbverned by rust prdvrso ro su b.
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Appeal No: Vl/ 26/ RAJ /202i

M/s. Bansi Enterprise, Rajkot (hereinafter referred to as ..Appellant,,) 
has filed

Appeal No. Y2126/RAJ/2021 againsr order-in-original No. 05/JC(AKS)/2019-20 dated

13.o1.2020 (hereinafter referred to as 'impugned order') passed by the Joint commissioner,

Central GST, Rajkot (hereinafter refened to as 
.adjudicating 

authority,).

2- The facts ofthe case, in brief, arc that the Appellant was engaged in providing taxable

services under the category of "security/detective Agency service, Man power Recruitmenv

Supply Agency service, cleaning services and was having Service Tax Registration No.

ABEPV1023DST001. on the basis of intelligence that the Appellant was indulging in the

evasion of service tax by way of non-payment of service tax collected on the contractual

services provided to the Bus Depots of Gujarat state Road rransport corporation (GSRTCI

& other organizations. investigation was carried out by the Anti-Evasion Section of central

GST and Central Excise, Rajkot in the matter. The investigations culminated into the

issuance of Show Cause Notice dated 09.01.2020 to the Appellant proposing demand of

service tax amount ofRs. 1,05,73,1351 along with interest and imposition ofpenalties under

various sections of the Finance Acr,1994(32 of 1994) (herein after referred to as "the Act")

2.1 The Show Cause Notice was adjudicated vide impugned order wherein the demand

of service tax amount of Rs. l,O5,73,1351- was confirmed along with interest, late fee under

section 70 and penalties under sections 77 atd78 ofthe Act. The adjudicating authority also

appropriated an amount of Rs.35,78,2791- paid by thc appellant during investigation.

3. Being aggrieved, the Appellant preferred the present appeal contending, inter-alia,

as undet:

(D The impugned order has been passed without following the principles of natural

justice; that the investigation was being conducted for last 3 years and all ofa sudden,

the Proprietor ofthe appellant was called and was served a Show Cause Notice dated

09.01.2020 and was pressurized to sign a letter on 10.01.2020 to accept the

allegations as made in the show cause notice; that impugned order was issued on

13.01.2020, within 4 days of issue of the notice

(ii) The officers filed application under SVLDRS, 2019 and asked to pay the duty so that

the appellant can get the immunity from payment of interest and penalty ; that before

Appellant could understand the issue, pandemic Covid-l9 engulfed the entire world

and appellant was also a victim of that; Hon'ble Supreme Court and the President

Page 3 of 9
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Appeat No: V2l26lRAJ/2021

had extended the date for all types of compliance lupto 31.12.2020, however, when

proprietor of the appellant approached the department to know the status, it was

informed that the last date for payment was 30.06.2020 only ;

(ii) an imaginary figure has been taken for demand of service tax and has been confirmed

by the adjudicating authority;

(iv) for taking recourse to section 72, the procedure has been prescribed in the section

itself; that in this case it is not clear as to on what basis the value has been arrived at

. and further no opportunity was given to the noticee before preparation ofAnnexure-

B ; that Best judgment must be based on some theory or logic and not at the whims

of the proper officer to quality as 'best judgment' which is lacking here; that no

procedure was followed ; that reliance is placed upon following orders :-

(i) PC ST, Delhi-I Vs. Creative Travel Pvt Limited (2016(45)STR33(Del.)

(ii) Carlberg India Plt Ltd Vs. Commissioner of Service tax

(201 6(42)STRs 5(Tri.Del.)

(iii) Coca Cola (I) Pvt Ltd Vs. Commissioner of Service Tax (2015(40)STR547

(Tri.Del.))

(iv)N.B.C. Corporation Ltd Vs. Commissioner of Service Tax (2014(33)STR1 l3

('tri.Del.))

(v) It was on record that the recipient of scrvices IWs. GSRTC had already paid an

amount of Rs. 42,65,6081- directly to the department, an amount of Rs35,78,279/-

only was taken on record and appropriated; that further an amount of Rs. 5,75,0601-

was also paid which have not been taken on record;

(vi) The extended period of limitation is not invokable as there was no suppression of

facts with an intent to evade payment ofservice tax ; that in absence ofsuch detailed

observations , the charge of suppressions is not established; merely making

allegations of suppression in the Show Cause Notice without any proper evidences

cannot be ground for invoking extended period of limitation ;

(vii) lfthe service tax is treated as payable, the considerations is to be treated as inclusive

of the service tax payable;

(viii). Since the service tax is not payable as explained above question of payment of

interest and imposition of penalty does not arise;
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Appeal No: YZ / 26 / RAJ / 2021

(ix) In the present case where no suggestion or allegations of any malafide inlention to

evade payment of duty is even made against them. there is no justification in the

imposition ofpenalty ; that reliance is praced upon thejudgment in the case of ITEL

Industries Prt ltd (2004(163)ELT219(Tri.Bang.)

(x) It is settled position of law that to impose penalty under section 7g of the Act,

existence of suppression etc is basically required to be proved which is completely

absent in the preset case ; that reliance is placed upon following judgments

(i) Tamil Nadu Housing Board Vs. CCE (1994(74)ELT 9(SC) )

(ii) CCE, Vs. Town Hall Committee Mysore City Corporation 2011(24)STR

172(Kar)

(iii) BSNL Vs. Commissioner of Service tax 2008(9)STR 499(Tri.Bang)

(iv)CCE Vs. Instant Credit 2010(17)STR 397(Tri.Del)

(ri) The entire amount received fiom the recipient is recorded in the statutory records and

as such in view of the facts and proviso to section 78, the penalty shoutd be fifty

percent of the service tax so determined and not hundred percent

4. Personal hearing was conducted on 21.1O.2021. Shri R.C.Prasad, as authorized

representative appeared on behalfofthe Appellant. He re-iterated submission made in appeal

memorandum and additional submission made during personal hearing.

4.7 The appellant in his additional submission made at the time of personal hearing has

inter-alia contended that

(i) The impugned order has been issued without verifuing the facts and without

following the principles of natural justice;

(ii) From the time line ofthe events, it may be seen that the order has been issued in

haste and deprived the appellant its basic right to defend and put the facts right;

(ii) From the above time line, it may be seen that the appellant was issued the

impugned order, within 3 days of completion of the inquiry in violation of principle
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Appeat No: V7/26/ RAJ / 2021

of natural justice;

(iii) In the para-2 ofthe Show Cause Notice , it is mentioned that the appellant was

providing services of "Manpower Recruitment / supply Agency " to various depots

of GSRTC and other organizations ; that as per Notification No. 30/2012-ST dated

20.06.2012, the liability to pay service tax under "Manpower Recruitment / supply

Agency" was on the receiver ofthe service and not on provider ofthe service ; that

it is not known whether any demand notice was issued to the receiver ofthe service

or otherwise, but the entire demand has been made from the appellant, the service

provider which is not legal and sustainable; that an amount of Rs. 27,65,6081 was

collected from M/s. GSRTC ;

(iv) During inquiry the appellant had paid an amount of Rs. 48,40,668/- , however,

in para 20(ii) of the impugned order, the amount shown to be paid an appropriated

is Rs. 35,78,2791 only;

(v) The appellant was pressurized to accept the service tax liability, pressurized to

pay service tax, though it was not required to pay and was pressurized to opt for

SVLDRS, 2019; that due to wrong mention of the amount paid during the

investigation, the amount to be paid under SVLDRS, 2019 was also calculated wrong

by the department

(vi) Though appellant is not required to pay service tax and / or penalty, the entire

amount received from the recipient is recorded in the statutory records and as such

in view ofthe facts and proviso to section 78, the penalty should be fifty percent of

the service tax so determined and hundred percent.

5. I have carefully gone through the facts ofthe case, the impugned order, the Appeal

Memorandum and oral and written submissions made at the time of hearing. The issue to be

decided in the case is whether the impugned order confirming service tax demand of Rs.

1,05,73,1351under the proviso to Section 73( I ) ofthe Act, along with interest under Section

75, appropriating an amount ofRs. 35,78,279l-, imposing penalty under Sections 77. 78

and late fee under section 70 ofthe Act, is correct, legal and proper or not.
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6. The Appellant has contended that the impugned order has been issued without

following the principles of natural iustice in as much as the investigations was being

conducted for last 3 years and all of a sudden, the Proprietor ofthe Appellant was called and



Appeat No: V2 / 26 / RAJ /2021

was served a show cause Notice on 09.01-2020 and was pressurized to sign a retter on

10.01 .2020 to accept the allegations as made in the Show cause Notice. It was further argued

that impugned order was issued within 4 days of issue Show causc Notice. In this regard, I

find that the Appellant, in its letter dated 10.01.2020 addressed to the adjudicating authority,

has accepted the service tax liability mentioned in the Show cause Notice and also waived

the requirement ofpersonal hearing. once the Appellant has accepted the tiability mentioned

in the Show cause Notice and waived the requirement ofpersonal hearing, the adjudicating

authority cannot be faulted in passing the impugned order within 4 days ofissuance of Show

cause Notice and it cannot be said that there is violation ofprinciples of natural justlce by

the adjudicating authority. I also find that it is not possible to veris at this stage to verify

the allegation made by the Appellant that its proprietor was pressurized to sign the letter

dated 10.01.2020. Accordingly, I find that plea of the Appellant that there is violation ol
principle of nahral justice is not acceptable. In any case the Appellant has been given

adequate opportunities in present proceedings to put forth his defense by way of written as

well as oral submissions.

7. The Appellant has argued that there is gross violation ofthe mandate and procedures

mentioned in Section 72 ofthe Act (bestjudgment assessment) by the adjudicating authority

in aniving at the value for demand ol service tax. Reliance was also plaoed upon various

judgments in support ofabove argument. In this regard, I find that the adjudicating authority

at para-19.2 of the impugned order, while resorting to best judgment method under Section

72, has observed that the Appellant had not filed ST-3 retums for the period from Oct-2014

to June-201 7; that in absence of ST-3 retums and most ofthe invoices issued the only option

left was to calculate the tax liability on the basis of the data available in Form 26.45, Tax

Audit Reports and available invoices. Moreover, the adjudicating authority at Para-13 ofthe

impugned order has described the methodology adopted to arrive at the service tax liability

ofRs. 1 ,05,73,1 3 5/- and also observed that the said assessment ofvalue ofthe taxable service

has been admitted in statement dated 08.01.2020. I find that the Appellant has not disputed

above observations/ findings ofthe adjudicating authority in its submissions. I also find that

the Appellant has not denied nor retracted the contents of the several statements of the

proprietor and authorized person ofthe Appellant recorded under Section 70 of the CGST

ACT,2017, wherein they had admitted the service tax evasion and modus operandi adopted

by them to dupe various authorities/organizations including GSRTC. Accordingly, I hold

that the adjudicating authority has rightly adopted the bestjudgment method under Section

72 of the Act and whatever arguments made and judgments relied upon by the Appellant in

this regard are irrelevant. In any case, ifthe Appellant was not satisfied with the calculation

ofthe adjudicating authority, then he should have come up with his own calculation with
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9. Further, the Appellant has also contended that in Para-2 ofthe Show Cause Notice,

it is mentioned that the Appellant was providing services of "Manpower Recruitrnent /

supply Agency "to various depots of M/s. Gujarat State Road Transport Corporation

(GSRTC) and other organizations and that as per Notification No.30/2012-ST dated

20.06.2012, the liability to pay service tax under "Manpower RecruitmenVSupply Agency"

was on the receiver ofthe service . It was argued that entire demand has been made from the

Appellant which is not sustainable. It was argued that an amount ofRs. 27,65,608/- was also

collected directly lrom M/s. GSRTC. In this regard, I find that the Appellant has not

fumished any contract or other documentary evidences before me, based on whibh the nature

of services can be verified. Hence, in my opinion this aspect along with the claim made by

the Appellant regarding the payment of Rs. 27,65,608/- by the GSRTC, requires fresh

consideration by the adjudicating authority. Accordingly, I remand the matter with direction

to the adjudicating authority to rccord specilic findings regarding the exact nature of thc

services provided by the Appellant to GSRTC keeping in mind the provisions ofNotification

No.30/2012-ST dared,20.O6.2012 and also verifu whether any amount has been collected

directly from GSRTC, which has bearing on over all service tax liability of the Appellant.

10. The Appellant's another contention is that though they have paid an amount ofRs.

48.40.6681. only an amount of Rs .35.78,279/- has b6en appropriated in the impugned order.

In support of above contention, the Appellant has fumished documents showing above

payment. I llnd that it is not possible to verifu the authenticity of these documents al

Appellate stage, especially when the proprietor and their authori2ed representative in their

statements as naratcd in the impugned order, had admitted that they used to fumis*r fake

challans to GSRTC and other organization showing payment of service tax to extract

payment oltheir bills from them. Accordingly, I remand the matter back to the adjudicating

authority to verif, the authenticity ofthe abovc payment made by the Appellant and pass a

speaking order in this regard.

I also find that considering the nature of service tax evasion and modus operandi
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corresponding documentary evidences which he has not done.

8. The Appellant has argued that it was pressurized to opt for the SVLDRS, 2019 and

that due to wrong mention ofthe amount paid during the investigation, the amount to be paid

was also calculated wrong by the departmenl. I find that this authority is not empowered to

decide any dispute arising out the SVLDRS,2019, hence, I resist from recording any

findings in this regard.

11.
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narrated in the impugned order, the adjudicating authority is justified in invoking extended

period oflimitation as well as imposition ofpenalty under Sections 78, 77 and late fee under

Section 70 ofthe Act. I do not find any substance in the arguments made by the Appellant

on above aspects.

12. In view of the above findings, I set aside the impugned order only for the limited

purpose ofpassing a speaking order in terms of findings recorded at Para 9 and l0 above.

The Appellant is also directed to furnish all the documents desired by the adjudicating

authority and cooperate in the adjudication process. Needless to mention that principles of

natural justice should be adhered to while passing de novo order.

13. I set aside the impugned order and dispose the appeal by way of remand to the

adjudicating authority.
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To

M/s. Bansi Enterprise,

Gurukupa,

3, Shree Nagar Main Road,

Behind Anand Nagar Colony,

Rajkot360004.
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