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Appea.l to Customs, Excise & Service Tax Appellate Tribunal under Secuon 358 ot CEA, I944 / Under Section 86
of the Finance Act, l994 an appeal lies to:. '
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3rffiq rqrqrfufi(vr n rqer 3r{i{ rffid 6d 6 ft'r iF*q r.nE srq rx{r{)f;M zoo I. 4 ft{c 6 i r.r,t-d frEift-d ifir. rrq
gqI EA-3 d qrr yftd t-T, ftqr rifl qrGq I 5ad n rr t rr (.+ xR + rnq, rfi-ralF cf-q-fi q'q ,qq 4t qil :rrr +nq rqr
filar, xqc 5 'rrq gr fit f-c,s qrq E rr' _qr lo ana ,'ln Tfi lprfl s0 Tr.a i'rr r 1ftIr? fr^a;rrer: 1,Q00/- r!'n. 5,0Q0/- 'Tt3iqr[ 10.o0o/- Flri Fr Flrrlltd rqr erqi tt ylrl Tfl 6lr Flr]ilt cr-fi 6T lIqiII;r r .Id 3r'tFltl ;qr,Trt')6.,T +t ,rITr + {ir'r:r
'Fdqrr + {r{ t E{t rff qr4B-r+ ir*- + t+ ara rtr rerfte t+ 

=r+e 
arrB.{r:Tr+r arfur r *iqFta rre +r 

"r,rna. 
}+ fi rq

$q1- t ;hr rrftn c-ri Iiitrft 3rffiq :{rqrnj6'sr ff ,n{r ftrd li crn :rtq (Q *+'1 + ftq artri'.rx h qi"r so'07. ..p' a1
fufAn ,Iq qqi iiirfl ifi r/

The aDDeal to the ADDellate Tribunal shall be frled in ouadruDticate in form EA-3 / as Drescnbed under Rule tr of
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The appeal under sub secuon (21 and (2A) otthe sectlon 86 the Frnance Act 1994 , shall be nled m For ST.7 as
prescirbed Llnder Rule q (2) & 9()A) of i,he'servrce Tar Rules, 1994 and shall be aciomparred by a copy oforder
of Commlssioner Cenlral Exclse or Commissioner. Central Excise lADDealsl lone ot which sha-ll be a cerdfred
.opv) and cop" ol the ordFr passed bv the Commr ssronerau thorizini'the Adsistant Commissroner or Depul)
C cirir missrondr-ol Central Excise/ Service Tax ro file the appeal beforeihe Appellate Trrbunal.
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F''rr an apppal ro be llled belore the CESTAT. under Section 35F ot the Centra-l Excise Act, I944 which is also
rrradc apirlicable lo Servrce Tax under SecLron 83 of the Frnance Act, I994, an appeal against thrs order shall Le
Lclore Lhe Tnbunal on payrnent of lO'?o of the duty demanded where duty br duij and frenalty are in dispute, or
p.nalty, whpre penalty alone rs in dispute, provided rhe amount of pre-deposit payable would be subjecl to a
ccilinP of Rs l0 Crores.- Under Central Excrse and Servi(e Tax, "Duty Demanded' shall mclude :(lr amount determined under Section I I D:

(lil amount oferroneous Cenvat Credit taken;
lirrl amoLrnt Davable unde, Rule 6 of the Cenvat Credit Rules

orovrded further that thd orovisions of thrs Section shall not aDDlv to the stav aDolication and aooeals
pcndrn[ before ary appellare alltho ty pflor to thp commrncemenr of tfi6 Frnance (No:2) ALt,20l4.
q-r.d rc6r< ffi{rqr i{r+fi :
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A revrsioir'applicalion hes to the .under Secretary, to dxe Covemment of India, Revision Applrcauon Unit,
Mlnlstrv of Fiilance. DeDartmenl of Revenue. 4th }loor. Jeevan Deeo Buildinp. PaJliarnent Stie'et. New Dellu-
I 1000 f. under Section 35EE of the CEA 1944 In respeci of the follor,"ing case, -gbvemed by first pr6viso to sub
s.ctron i I ) of Section-358 ibid'
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!-F ilz q qT{ { fi Il T qTq;l q1l
ln qaie of any lo-ss ofgoods, where the loss qccurs in traflsit Gom a fac-tory to a lvarehouse or to another factory
or' from qne qa-rehouse. to anoth.er during t]re course of processing of th"e goods in a warehouse or in storag-e
\r'hether in a factory or in a warehouse
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ln case ol'goods txported outsrde Indra eipon to Nepal or Bhuran, uthout pAyment of duty.
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Credil of any du{y allowed to be utrhzed Lowards payment of excise dutv on fmal Droducts under the orovisions
of rhis Acl dr the'Rules made trere trnder such oidfr rs passed by the "Commissibner (Appeals) on oi after, the(laip appolnted under Sec. 109 o[ the Frnance (No.2l Act,1998. "
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'l he ati6vs-6pp116o6-o-n shall be lnade ln dupllcate rn Form No. EA 8 as specrfied under Rule. 9 of Central Excise
(Appeals) Rutes, 2001 ltlthln 3 months Iiom the date on which the drder sousht lo be aDDealed asainst ts
a ommunicated and shall be accomparred by two copres each of the OIO and OrdEr-ln-Aooeal.'lt shouid atso t-,e
acr ompanied by a coDv of TR-6 Challan evrdencinA pagnent of prescribed fee as prescribed under Section 35.
EE of CEA, 1944. unddr Mator Head o[Accoun(. "'"
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'l he revisioir applicatlon shall be accompanled by a fee of Rs. 200/- where the amount lnvolved in Ruoees One
[.a. or Iess and Rs. 1000/ where the amount rn'iolved ts more *lah Rupees One Lac.
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r[ Lhe ordpr covers valous umbers of otder- i-n Oriernal. fee for each O.l.O. should be Daid in tl-re'aforesaid
rtlanneJ, notwithstanding the fact lhat the one aDpe:l to the Appellant Tnbunal or tie ohi aooticaijon io thc
Central Govt. As the cas-e may be, is filled ro av6iii scriproria {/6rk iJ excising Rs. I lakh fee'oT Rs. 100/- for
each.
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One copy of aDplication or O LO. as the case may be, and the order of the adiudicatins authoritv shall bear a
court fid stamp'of Rs.6.50 as pres.ribed under Schedule I in rerms of the Couri Fee ActI975, es -anended.

trqr vrq. H-rq rFm vlq, rr{ i?rfir xfi-4rq qrqrftr+'.flr (+,rt Rfu) fffi, 1982 i Eftn ITs 3r;q 'iqftrn {rr+ fl
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Attention is also invited to the rules coveflnR these ahd other related matters contained in the Customs, Excise
arrd Service Appellate Trlbunal (ProcedLlrel Rules, 1982.

Tg 3rft+q $Jm d 3{t{. Erfun 6{+ + {iif}d qrc-{, frqd qtr i-+{fi cr4trrn h frq, 3TftfrFff ffif,r'ft{ +dsr{d
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F,ji iir?iiiBoiali. aetarled and taresr provisions relatrng to filing of appeal to the higher appellate authoriry, t}te
appellant may refer to the Departmenlal websi(e llnt'w.ctrec gov ln
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:: ORDER-IN-APPEAL::

M/s Ketvin lndustries, Rajkot has filed Appeat No. YZ|52/RAJ/2021

(hereinafter referred to as "Appel,tant") against Order-in-Originat No.

18/JC(RSS)/ 2020-21 dated 2.2.2021 (hereinafter referred fo as ,impugned

order') passed by the Joint Commissioner, Central GST &. Centrat Excise, Rajkot

(hereinafter referred to os 'adjudicating authority').

2. The facts of the case, in brief, are that the Appetlant was engaged in

the manufacture of Submersibte Pumps and Openwell Pumps fatling under CETH

8413 of the Central Excise Tariff Act, 1985 and was registered with Central

Excise Department having registration No. AACCC6670KXM001 . A search was

carried out by the officers of the Anti Evasion wing of erstwhite Central Excise,

Raj kot Commissionerate at factory premises of the Appettant on 1.7.2010 and

incriminating documents i.e. chits, pendrive were recovered indicating

ctandestine removal of goods without payment of Central Excise duty and

without cover of invoices. Shri Arvind Patet, Proprietor of the Appettant in his

statements recorded on 1.7.2010, 2.7,2010 and 9.4.7011 under Section '14 of the

Central Excise Act,1944 (hereinafter referred to os "Act") admitted that the

Appettant had sotd goods without issuing bitts and without paymenf of Central

Excise duty during the period 2008-09 to 2010-11. The investigation was

extended to buyers of finished goods and supptiers of raw materiats. The buyers

of goods in their statements recorded under Section 14 of the Act admitted to

have purchased finished goods from the Appettant without cover of bitts and

payment was made to the Appettant in cash. The supptiers of goods in their

statements recorded under Section 14 of the Act admitted to have supplied

goods to the Appetlant without cover of bitts for which payment was received by

them in cash from the Appettant.

2.1 Show Cause Notice No. V.84/AR-V-RJTIADJ/265/2011 dated

30.11.2011 was issued, inter alia, to the Appetlant catting them to show cause as

to why Central Excise duty amount of Rs. 18,74,628/- shoutd not be demanded

and recovered from them under proviso to Section 11A(1) of the Act atong with

interest under section 11AA and al.so proposing imposition of penatty under

Section 11AC read with Rute 25 of the centrat Excise Rutes, 2oo2 (hereinofter

referred to as 'Rutes').

Page 3 of 11

2.2 The above show cause Notice was adjudicated vide order-in-originat ,

No' 80/ADC/2012 dated B.B.zo1z which, infer o/io, confirmed central Excise

duty of Rs. 11,22,927/- under proviso to section 114(1 )of the Act atong with
interest under section 11AA ibid and pena(ty of Rs. 11,22,927/- was.imposed
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under Section 11AC of the Act upon the Appettant. Being aggrieved with the

impugned order, the Appettant preferred appeal before the then Commissioner

(Appeats), Rajkot who vide Order-in-Appeat No. 215 to 224/2013(RAJ)CEIAK/

Commr(A)/Ahd dated 8.5.2013 uphetd the impugned order but remanded the

matter to the lower adjudicating authority for the limited purpose of verifying

the claim of the Appellant regarding reduction of duty demanded on opening

batance as on 1.4.2008/1.12.2008 and directed to grant benefit, if the ptea of

the Appeltant is substantiated on the basis of documents submitted by them.

2.3 ln de novo adjudication, the lower adjudicating authority, after

examining the submission of the Appettant as welt as evidences, hetd that duty

tiabitity was arrived at on the basis of data of itticit removal of goods recovered

from the pen drive of the Appettant which was admitted by the proprietor and

that their ctaim to exc[ude the opening batance amount from total ctearance is

an after thought and manipulated to escape Centrat Excise duty tiabitity. The

lower adjudicating authority vide the impugned order confirmed Centrat Excise

duty of Rs. 11 ,27,927/- under proviso to Section 11A(1) of the Act, along with

interest under Section 11AA and imposed penatty of Rs. 11,22,927/- under

Section 11AC of the Act.

2.4 Being aggrieved, the Appettant preferred appeal before the then

Commissioner (Appeats), Rajkot who vide Order-in-Appeat No. RAJ-EXCUS-000-

APP-187-2018-19 dated 17.10.2018 again remanded the matter to the

adjudicating authority for the limited purpose of verifying the ctaim of the

Appettant regarding reduction of duty demanded on opening batance as on

1.4.2008/1.12.2008. The Appettant chattenged the said Order-in-Appeal, by fiLing

appeal before the Hon'bte CESTAT, Ahmedabad who decided the appeal vide

Order No. Al11294/2020 dated 5.1'1 .2020 hotding that that the remand made by

the Commissioner(Appeals), Rajkot to adjudicating authority be considered as

oPen remand.

7.5 ln de novo adjudication, the adjudicating authority vide the impugned

order confirmed Central Excise duty of Rs. 11,22,977l- under proviso to Section

11A(1) of the Act al.ong with interest under Section 11AA ,b,d and penalty of Rs.

11,2?,927 l- was imposed under Section 11AC of the Act.

3.Beingaggrievedwiththeimpugnedorder,theAppellanthaspreferred

appeat on various grounds, inter olio, as under :-

(i) The adjudicating authority has erred in confirming the duty

' ,demand of Rs. 11 ,72,927 l- and further imposing equal amount of penalty

uPon them.

Page4of11
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(ii) That the adjudicating authority erred in denying to foltow the

mandate of Section 9D of the Act. He erred in not appreciating that duty

demand proposed in the show cause notice was worked out based on the

statements recorded under section 14 of the Act of the deponents

mentioned in the Show Cause Notice. There was discrepancy in the

investigation which makes the statements of the deponents highty

doubtfut and is a strong ground to fotLow the mandate of sectioir 9D of the

Act. ln the circumstances, adjudicating authority was duty bound to

foltow the mandate of section 9D of the Act. Denial of cross examination

on the ground that the appellant never requested to give cross

examination in first round of litigation or that deponents have not

retracted the statements are not the exceptions provided under section

9D of the Act.

(iii) That the adjudicating authority erred in not appreciating that

heavy retiance in the present case is ptaced on statements of persons who

have not been examined as witnesses by the Department in adjudication

as required by Section 9D of the Act and hence the statements are not

admissibte in evidence. Essentia[ty, the entire case of the department is

based on the statements of the appetlant, some of the buyers of the final

products and some of the supplier of raw materials. None of these persons

have been examined as witness by the department as required by Section

9D of the Act and retied upon the case taws of Basudev Garg - 2013 (294)

ELT 353 (Del,.) and G-Tech lndustries - 2016 (339) ELf 209 (P e H). Once

the said statements are excluded from consideration, there is no evidence

to show that the contents of the pendrive pertain to removal of the goods

clandestinety by the appettant. The statements of atteged sates derived

from the pendrive themsetves do not show that the said pertain to the

goods which were removed by the appettant clandestinety in absence of

person in possession of whom the said pendrive is found and the person

who has entered the said data in the pendrive having been identified nor

has been examined in the investigations and in adjudication.

(iv) That the adjudicating authority erred in not appreciating that

Computer print outs have no evidentiary vatue as the mandatory

conditions in this behalf stipulated in Section 368 of the Act have not

been fottowed. ln the present case data contained in the pen drive was

not stored in the computer. print outs from the pen drive was taken after
40 days of its seizure attegedty from their factory premises and no prints

were taken at the time its seizure The officers have not identified or
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recorded the statement of the person who operated the pen drive or the

computer in their factory nor certificate of the person who operated the

pen drive or computer in terms of Section 368(4) of the Act was obtained

by the officers of the Department. There was absotutety nothing to show

that the data obtained from the pen drive were regutarty fed into the pen

drive or in the computer in the ordinary course of business. The said data

therefore woutd not constitute an evidence much less a reliabte evidence

to substantiate the attegation of ctandestine removal of the goods and

retied upon the case taws of Ambica Organics - 2016 (334) ELT 97 (Tri.

Ahd) and Modern Laboratories - 2017 (358) ELT 1179 (Tri. Det.).

5. I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and written as wetl as oral submissions made by the

Appettant. The issue to be decided in the present case is whether the impugned

order confirming demand of Rs. I1,22,977 l- and imposing penatty of Rs.

11,22,927 /- on the Appetlant is correct, [ega[ and proper or not.

6. On perusal of the records, I find that an offence case was booked against

the Appeltant for ctandestine removal of goods. During search carried out at the

factory premises of the Appettant, chits and pendrive were recovered containing

details of goods removed without payment of Central Excise duty and without

issuance of invoices. The proprietor of the Appeltant admitted about clandestine

removaI of goods. Further, the buyers /supptiers also admitted about

purchase/suppty of goods from/to the Appettant without cover of Central Excise

invoices. The adjudicating authority confirmed the demand for the period from

2008-09 to 2010-11. At appettate stage, the Appeltant contended that duty was

wrongty demanded on 'opening batance as on 1.4.2008 11.12.2008'appearing in

incrim'inating documents recovered during search. The then

Commissioner(Appeats), Rajkot remanded the matter to the adjudicating

authority to pass fresh orders on that issue' During de novo proceedings, the

Appettant sought cross examination of the deponents whose statements were

relied upon. The adjudicating authority vide the impugned order denied the

request of cross examination and confirmed the demand of Rs. '11 

'22,927 
/ -

under proviso to Section 11A(1) of the Act along with interest under section

11^A ibid and imposed penatty ol Rs. 11 ,27,927l. under Section 11AC of the Act.

The AppeLtant has contended that entire case of the Department is based

t

I
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4. Hearing in the matter was scheduted in virtual mode through video

conferencing on 21 .10.2021 . Shri Rahut Gajera, Advocate, appeared on behatf of

the Appetlant. He reiterated the submissions made in appeal memorandum.
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on the statements of the appettant, some of the buyers of the final products and

some of the supptier of raw materiats but none of these persons were examined

as witness by the Department as required by Section 9D of the Act. The

Appettant further contended that once the said statements are excluded from

consideration, there is no evidence to show that the contents of the pendrive

pertain to removal of the goods clandestinely by the appettant and relied upon

case law of Basudev Garg reported as 2013 (294) ELT 353 (Det.).

7.1 ln backdrop of the above findings and on examining the facts <if the case,

lfind that offence case was booked against the Appettant in the year 2010. The

'Appettant did not seek cross objection of the deponents before the adjudicating

'authority or commissioner (Appeats) during the first two round of titigation. lt is

'for the first time, the Appettant sought cross examination of the deponents when

the matter was remanded by the Tribunat to the adjudicating authority. The
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7. lfind that the adjudicating authority rejected the requist of the

Appettant for cross examination by giving findings at para 17 of the

impugned order, which is reproduced as under:

"I find that the Noticee has requested for cross examination ofthe deponents

menfioned at Sr. No.3 to 13 of the Show Cause Notice whose statements had

been relied upon against the Noticee. I find from the records available that

this is for the first time the Noticee has requested for cross-examination of the

said deponents. I find that during the course of investigation, the Noticee did

not request for cross-examination of the said deponents. Further, I find that at

time of adjudication of the Show Cause Notice, they did not request for cross-

examination of the said deponents. I find that at the time preferring Appeal

before the Commissioner (Appeals) against the Order-in-Original dated

31.07.2012108.08.2012, the Noticee did not request for cross-examination of

the said deponents. Again, at the time ofde novo adjudication vide Order-In-

Original dated 26.05.2017, the Noticee did not request for cross-examination

of the sad deponents. I also find that they did not request for cross

examilation at the time of prefening Appeal before the Commissioner

(Appeal) against the said Order-In-Original dated 26.05.2017 . Now, when the

Noticee sought time frame to pass a de novo order and the Hon'ble Tribunal

has ordered to pass the de novo order within a period of 3 months, the request

for cross-examination of the said deponents is a delay technique only and

cannot be accepted. Further, it is pertinent to take note that neither Noticee

nor any of the said co-Noticees have retracted their statements till date, which

confrmed that ai1 of admitted what they had stated in their respective

statements."

L
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Appellant has not given any reason/ justification as to why cross examination

was hot sought eartier or why cross examination is requested after detay of more

than l0 years. Further, the most crucial fact here is that none of the deponents

have retracted their statement, as recorded by the adjudicating authority in the

impugned order. ln any case, it is prerogative of the adjudicating authority to

grant or dectine the opportunity of cross-objection, depending upon the

exigencies of the facts and circumstance of the case. Therefore, I do not find

any infirmity in the decision of the adjudicating authority in denying the cross

examination to the appettant, especiatty when no specific reason for seeking

cross examination has been set out by the appettant. I rety on the decision

rendered by the Hon'bte Bombay High Court in the case of Patel Engineering Ltd

reported as 2014 (307) E.L.T. 862 (Bom.), wherein it has been hetd that,

"23. Therefore, we are of the opinion that it will not be correct to hold that

irrespective of the facts and circumstances and in all inquiries, the right of

cross examination can be asserted. Further, as held above which rule or

principle of natural justice must be applied and followed depends upon several

factors and as enumerated above. Even if there is denial of the request to cross

examine the witnesses in an inquiry, without anlthing more, by such denial

alone, it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and peculiar circumstances ofthe assessee's ease

before this Court."

7.2 I have examined the retied upon case [aw of Basudev Garg reported as

2013 (294) ELT 353 (Det.). ln the said case, the Appettant had imported Ba[[

Bearings of Chinese origin but showed by them as having been imported from Sri

Lanka in order to evade anti-dumping duty. Show cause notice was issued to the

Appettant which contained reference to various statements. The Appellant made

requests to summon the persons who made the statement including the Customs

Officers for cross examination before the adjudicating authority,

Commissioner(Appeats) and Tribunal but the same were not considered. Further,

the adjudicating authority retied upon subsequent inquiry report which was

conducted after issuance of Show Cause Notice and was atso not supptied to the

Appettant. That is how, the attegation was made that principtes of natural

justice have been viotated. ln that backdrop the Hon'bte court has passed the

said decision. However, facts invotved in the present case are totatty on

different footing. The Appettant herein had not made any request for cross

examination of deponents before the adjudicating authority or commissioner

(Appeats)duringthefirsttworoundoftitigation.ltisforthefirsttime,the

Appettantsoughtcrossexaminationofthedeponentsbeforetheadjudicating
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authority after delay of more than 10 years as narrated in para supra. So, there

was no viotation of principles of natural justice as hetd by me supra.

8. The Appellant has contended that the adjudicating authority erred in not

appreciating that Computer printouts have no evidentia[ vatue as the mandatory

conditions stiputated in Section 368 of the Act have not been fottowed. The data

contained in pendrive woutd, therefore, not constitute an evidence to

substantiate the altegation of ctandestine removal of the goods and relied upon

the case [aws of Ambica Organics - 2016 (334) ELI 97 (Tri. Ahd.) and Modern

Laboratories - 2017 (358) ELT 1179 (Tri. Det.).

8.1 I find that during search carried out at the factory premises of Appetlant,

certain incriminating documents in the form of chits and pendrive were

recovered. The seized pendrive was accessed under Panchnama proceedings and

printout of content stored in the said pendrive was taken in presence of

Proprietor of the Appettant, as narrated in the impugned order and not disputed

by the Appettant. lnvestigation was extended to buyers/supptiers who admitted

to have purchased /supptied goods from/ to the Appettant without bitts. Thus,

details of clandestine removat of goods contained in the seized pendrive was

duty corroborated during investigation. I atso find that proprietor of the

Appettant has not retracted his Statement nor any of the buyers/su pptiers have

retracted their Statements during investigation or at any point of time

thereafter. After examining the facts of the case, I find that there are evidences

indicating clandestine removal of goods and veracity of such evidences cannot

be ignored merety because provisions contained in Section 368 of the Act were

not fottowed. I rety on the Order passed by the Hon'ble CESTAT, Chennai in the

case of Shri Ulaganayagi Ammat Steels reported as 2008 (231) E.L.T. 434 (Tri. -

Chennai), wherein it has been hetd that,

"16. We find that the printouts relied upon are not from the CPU belonging
to the assessee. The precautions sought to be ensured through Section 368(2)
of the Act would appear to apply to printouts of data taken from a CPU. It
cannot apply to a printout of a file in the presence of the person who had
maintained the same and with the key (password) supplied by him. Such data is
beyond suspicion of having been tampered by the investigating agency. These
printouts are also corroborated by other evidence. In the consolidated
submissions of SASAI dated 3-1-08, SASAI submitted that in the instant case
the provisions of Section 368 would come into operation only when the
computq printouts were sought to be relied upon without any conoborative
evidence. we find that the printouts from floppies are admissibie evidence and
do not require corroboration. However tlie commissioner found reliabie
evidence outside the printouts to find evasion. Since the authenticity of the
seizure of the floppies has come under cloud, only such files opened after
seizure for the first time in the presence of Smi S.p.U. Anandan vrith the
passrXord he gave are reliable. The files, from floppies seized from Ms.
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Ponnalagu's residence which on opening in her presence showed the last they
were modified to be prior to 24-6-04, i.e., the date of seizure, are also reliable.

11 . We find that the Commissioner relied on diverse transactions that

corroborated clandestine clearances of iron bars and rods by SASAI, namely,
raw material purchases, power consumption, transporlers' records, weighing
slips, receipts of consideration for goods clandestinely cleared, payment for
unaccounted ingots received, by way of meeting the ingot supplier's dues for
scrap it had received fiom scrap deaiers, records of buyers of clandestinely
cleared goods etc. These manipulations were easier for the concemed owing to
the fact that the persons involved belong to the same extended family. We have

no doubt that the printouts contained true details of transactions. In serving the
purpose of evidence, printouts were only more organized but other evidence
are equally useful and reliable. In their submissions dated 3-1-08, the
appellants have not contested the averments by the revenue on file retrieval
fiom seized floppies.

25. Departmental adjudication is govemed by the preponderance of
probability and not proof beyond reasonable doubt. Commissioner had a
plethora of evidentiary material including computer printouts to establish
evasion. ... ..."

8.2 I have examined the relied upon case law of Ambica Organics reported as

2016 (334) ELT 97 (Tri. Ahd). ln the said case, the centra[ Excise officers

carried out search at the factory of the appettant and recovered a USB drive

containing detaits of certain sates on which no duty was attegedty paid. During

investigation, statements of buyers of goods were recorded corroborating the

details recovered in UsB drive. The appe[tant disowned the contents of said

detaits and atteged that it was maniputated and fited affidavit to that effect

immediatety after the raid. At appeltate stage, the Commissioner (Appeats)

found that some of the statements given by the buyers were not votuntary and

hetd that the said statements has no strong evidentiary vatue. ln that pecutiar

facts of the case, the Hon'bte Tribunal passed the order. The facts involved in

the present case are entirety different. The seized pendrive was accessed under

Panchnama proceedings in presence of the proprietor of the Appettant. Further,

none of the buyers/supptiers of the Appettant have retracted their statements.

Thus, said case law is not applicabte to the facts of the present case.

g.3 I have examined the retied upon case law of Modern Laboratories reported

as 2017 (358) ELT 1179 (Tri. DeL.). ln the said case, a search was carried out at

the factory premises of the Appettant and certain documents and cD were

seized, on cutmination of investigation, duty was demanded, inter alio, on the

detaitsofclearanceretrievedfromCD.TheHon,bteTribunalobservedthatthe

data retrieved from the CD was never confronted with the appe[tant and the

appettant came to know about retrievat of the data from the CD at the time
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issuance of show cause notice and that no investigation was conducted at the

end of the buyer/transporters or the person whose name was mentioned in the

data retrieved from the CD. The Hon'ble Tribunal hetd that in the absence of

any corroborative evidence on the basis of the data retrieved from the CD, the

demand is not sustainable. The facts of the present case are different. ln the

present case, the data was accessed from the seized pen drive in presence of

the Appettant. Further, data contained in the seized pendrive was corroborated

by the statements of buyers and supptiers of goods. The said case taw is, thus,

not appticabte to the facts of the present case.

9. I find that the impugned order was passed pursuant to remanq directions

issued by the then Commissioner(Appeats), Rajkot to examine the correctness of

duty demanded on opening batance amount. I find that the adjudicating

authority has given detaited findings at paras 20 to 20.3 of the impugned order

and came to conctusion that amount mentioned against opening balance

pertained to ctandestine removal of goods. I find that the Appettant has not

contested the said findings of the adjudicating authority. Hence, I have no other

option but to uphotd the confirmation of duty demand on that issue.

10. ln view of above, I uphotd the impugned order and reject the appeat.
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To,

M/s Ketv'in lndustries,
150 Feet Ring Road,

Nandanvan-1, Btock No. C-3,
Rajkot.

I




