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Appeal No: V2/52/RA1/2021
:: ORDER-IN-APPEAL ::

M/s Kelvin Industries, Rajkot has filed Appeal No. V2/52/RAJ/2021
(hereinafter referred to as “Appellant”) against Order-in-Original No.
18/JC(RSS)/ 2020-21 dated 2.2.2021 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST & Central Excise, Rajkot
(hereinafter referred to as ‘adjudicating authority'). '

2. The facts of the case, in brief, are that the Appellant was engaged in
the manufacture of Submersible Pumps and Openwell Pumps falling under CETH
8413 of the Central Excise Tariff Act, 1985 and was registered with Central
Excise Department having registration No. AACCC6670KXM001. A search was
carried out by the officers of the Anti Evasion wing of erstwhile Central Excise,
Rajkot Commissionerate at factory premises of the Appellant on 1.7.2010 and
incriminating documents i.e. chits, pendrive were recovered indicating
clandestine removal of goods without payment of Central Excise duty and
without cover of invoices. Shri Arvind Patel, Proprietor of the Appellant in his
statements recorded on 1.7.2010, 2.7,2010 and 9.4.2011 under Section 14 of the
Central Excise Act,1944 (hereinafter referred to as “Act”) admitted that the
Appellant had sold goods without issuing bills and without payment of Central
Excise duty during the period 2008-09 to 2010-11. The investigation was
extended to buyers of finished goods and suppliers of raw materials. The buyers
of goods in their statements recorded under Section 14 of the Act admitted to
have purchased finished goods from the Appellant without cover of bills and
payment was made to the Appellant in cash. The suppliers of goods in their
statements recorded under Section 14 of the Act admitted to have supplied
goods to the Appellant without cover of bills for which payment was received by

them in cash from the Appellant.

2.1 Show Cause Notice No. V.84/AR-V-RJT/ADJ/265/2011 dated
30.11.2011 was issued, inter alia, to the Appellant calling them to show cause as
to why Central Excise duty amount of Rs. 18,74,628/- should not be demanded
and recovered from them under proviso to Section 11A(1) of the Act along with
interest under Section 11AA and also proposing imposition of penalty under

Section 11AC read with Rule 25 of the Central Excise Rules, 2002 (hereinafter
referred to as ‘Rules’).

2.2 The above Show Cause Notice was adjudicated vide Order-in-Original
No. 80/ADC/2012 dated 8.8.2012 which, inter alia, confirmed Central Excise
duty of Rs. 11,22,927/- under proviso to Section 11A(1) of the Act along with
interest under Sectién 11AA ibid and penalty of Rs. 11,22,927/- was imposed
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under Section 11AC of the Act upon the Appellant. Being aggrieved with the
impugned order, the Appellant preferred appeal before the then Commissioner
(Appeals), Rajkot who vide Order-in-Appeal No. 215 to 224/2013(RAJ)CE/AK/
Commr(A)/Ahd dated 8.5.2013 upheld the impugned order but remanded the
matter to the lower adjudicating authority for the limited purpose of verifying
the claim of the Appellant regarding reduction of duty demanded on opening
balance as on 1.4.2008/1.12.2008 and directed to grant benefit, if the plea of
the Appellant is substantiated on the basis of documents submitted by them.

23 In de novo adjudication, the lower adjudicating authority, after
examining the submission of the Appellant as well as evidences, held that duty
liability was arrived at on the basis of data of illicit removal of goods recovered
from the pen drive of the Appellant which was admitted by the proprietor and
that their claim to exclude the opening balance amount from total clearance is
an after thought and manipulated to escape Central Excise duty liability. The
lower adjudicating authority vide the impugned order confirmed Central Excise
‘:Jumlr of Rs. 11,22,927/- under proviso to Section 11A(1) of the Act, along with

interest under Section 11AA and imposed penalty of Rs. 11,22,927/- under
Section 11AC of the Act.

2.4 Being aggrieved, the Appellant preferred appeal before the then
Commissioner (Appeals), Rajkot who vide Order-in-Appeal No. RAJ-EXCUS-000-
APP-187-2018-19 dated 17.10.2018 again remanded the matter to the
adjudicating authority for the limited purpose of verifying the claim of the
Appellant regarding reduction of duty demanded on opening balance as on
1.4.2008/1.12.2008. The Appellant challenged the said Order-in-Appeal by filing
appeal before the Hon'ble CESTAT, Ahmedabad who decided the appeal vide
Order No. A/11294/2020 dated 5.11.2020 holding that that the remand made by
the Commissioner(Appeals), Rajkot to adjudicating authority be considered as

open remand.

i In de novo adjudication, the adjudicating authority vide the impugned
order confirmed Central Excise duty of Rs. 11,22,927/- under proviso to Section
11A(1) of the Act along with interest under Section 11AA ibid and penalty of Rs.
11,22,927/- was imposed under Section 11AC of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal on various grounds, inter alia, as under :-
(i)  The adjudicating authority has erred in confirming the duty
demand of Rs. 11,22,927/- and further imposing equal amount of penalty
upon them.
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(i)  That the adjudicating authority erred in denying to follow the
mandate of Section 9D of the Act. He erred in not appreciating that duty
demand proposed in the show cause notice was worked out based on the
statements recorded under section 14 of the Act of the deponents
mentioned in the Show Cause Notice. There was discrepancy in the
investigation which makes the statements of the deponents highly
doubtful and is a strong ground to follow the mandate of section 9D of the
Act. In the circumstances, adjudicating authority was duty bound to
follow the mandate of section 9D of the Act. Denial of cross examination
on the ground that the appellant never requested to give cross
examination in first round of litigation or that deponents have not
retracted the statements are not the exceptions provided under section
9D of the Act.

(iii) That the adjudicating authority erred in not appreciating that
heavy reliance in the present case is placed on statements of persons who
have not been examined as witnesses by the Department in adjudication
as required by Section 9D of the Act and hence the statements are not
admissible in evidence. Essentially, the entire case of the department is
based on the statements of the appellant, some of the buyers of the final
products and some of the supplier of raw materials. None of these persons
have been examined as witness by the department as required by Section
9D of the Act and relied upon the case laws of Basudev Garg - 2013 (294)
ELT 353 (Del.) and G-Tech Industries - 2016 (339) ELT 209 (P & H). Once
the said statements are excluded from consideration, there is no evidence
to show that the contents of the pendrive pertain to removal of the goods
clandestinely by the appellant. The statements of alleged sales derived
from the pendrive themselves do not show that the said pertain to the
goods which were removed by the appellant clandestinely in absence of
person in possession of whom the said pendrive is found and the person
who has entered the said data in the pendrive having been identified nor

has been examined in the investigations and in adjudication.

(iv) That the adjudicating authority erred in not appreciating that
Computer print outs have no evidentiary value as the mandatory
conditions in this behalf stipulated in Section 36B of the Act have not
been followed. In the present case data contained in the pen drive was
not stored in the computer. Print outs from the pen drive was taken after
40 days of its seizure allegedly from their factory premises and no prints

were taken at the time its seizure The officers have not identified or
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recorded the statement of the person who operated the pen drive or the
computer in their factory nor certificate of the person who operated the
pen drive or computer in terms of Section 36B(4) of the Act was obtained
by the officers of the Department. There was absolutely nothing to show
that the data obtained from the pen drive were regularly fed into the pen
drive or in the computer in the ordinary course of business. The said data
therefore would not constitute an evidence much less a reliable evidence
to substantiate the allegation of clandestine removal of the goods and
relied upon the case laws of Ambica Organics - 2016 (334) ELT 97 (Tri.
Ahd) and Modern Laboratories - 2017 (358) ELT 1179 (Tri. Del.).

4, Hearing in the matter was scheduled in virtual mode through video
conferencing on 21.10.2021. Shri Rahul Gajera, Advocate, appeared on behalf of

the Appellant. He reiterated the submissions made in appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
the'appeal memorandum and written as well as oral submissions made by the
Appellant. The issue to be decided in the present case is whether the impugned
order confirming demand of Rs. 11,22,927/- and imposing penalty of Rs.
11,22,927/- on the Appellant is correct, legal and proper or not.

6. On perusal of the records, | find that an offence case was booked against
the Appellant for clandestine removal of goods. During search carried out at the
factory premises of the Appellant, chits and pendrive were recovered containing
details of goods removed without payment of Central Excise duty and without
issuance of invoices. The proprietor of the Appellant admitted about clandestine
removal of goods. Further, the buyers /suppliers also admitted about
purchase/supply of goods from/to the Appellant without cover of Central Excise
invoices. The adjudicating authority confirmed the demand for the period from
2008-09 to 2010-11. At appellate stage, the Appellant contended that duty was
wrongly demanded on ‘opening balance as on 1.4.2008 /1.12.2008" appearing in
incriminating documents recovered during search. The then
Commissioner(Appeals), Rajkot remanded the matter to the adjudicating
authority to pass fresh orders on that issue. During de novo proceedings, the
Appellant sought cross examination of the deponents whose statements were
relied upon. The adjudicating authority vide the impugned order denied the
request of cross examination and confirmed the demand of Rs. 11,22,927/-
under proviso to Section 11A(1) of the Act along with interest under Section
11AA ibid and imposed penalty of Rs. 11,22,927/- under Section 11AC of the Act.

6.1 The Appellant has contended that entire case of the Department is based
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on the statements of the appellant, some of the buyers of the final products and
some of the supplier of raw materials but none of these persons were examined
as witness by the Department as required by Section 9D of the Act. The
Appellant further contended that once the said statements are excluded from
consideration, there is no evidence to show that the contents of the pendrive
pertain to removal of the goods clandestinely by the appellant and relied upon
case law of Basudev Garg reported as 2013 (294) ELT 353 (Del.).

7. | find that the adjudicating authority rejected the request of the

Appellant for cross examination by giving findings at para 17 of the

impugned order, which is reproduced as under:
“] find that the Noticee has requested for cross examination of the deponents
mentioned at Sr. No.3 to 13 of the Show Cause Notice whose statements had
been relied upon against the Noticee. I find from the records available that
this is for the first time the Noticee has requested for cross-examination of the
said deponents. 1 find that during the course of investigation, the Noticee did
not request for cross-examination of the said deponents. Further, 1 find that at
time of adjudication of the Show Cause Notice, they did not request for cross-
examination of the said deponents. I find that at the time preferring Appeal
before the Commissioner (Appeals) against the Order-in-Original dated
31.07.2012/08.08.2012, the Noticee did not request for cross-examination of
the said deponents. Again, at the time of de novo adjudication vide Dr:ieralm
Original dated 26.05.2017, the Noticee did not request for cross-examination
of the sad deponents. | also find that they did not request for cross
examination at the time of preferring Appeal before the Commissioner
(Appeal) against the said Order-In-Original dated 26.05.2017. Now, when the
Noticee sought time frame to pass a de novo order and the Hon’ble Tribunal
has ordered to pass the de novo order within a period of 3 months, the request
for cross-examination of the said deponents is a delay technique only and
cannot be accepted. Further, it is pertinent to take note that neither Noticee
nor any of the said co-Noticees have retracted their statements till date, which

confirmed that all of admitted what they had stated in their respective

statements.”

7.1 In backdrop of the above findings and on examining the facts 6f the case,
. I.find that offence case was booked against the Appellant in the year 2010. The
=:'quellant did not seek cross objection of the deponents before the adjudicating
/ i_pithority or Commissioner (Appeals) during the first two round of litigation. It is
; for the first time, the Appellant sought cross examination of the deponents when
the matter was remanded by the Tribunal to the adjudicating authority. The
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Appellant has not given any reason/ justification as to why cross examination
was not sought earlier or why cross examination is requested after delay of more
than 10 years. Further, the most crucial fact here is that none of the deponents
have retracted their statement, as recorded by the adjudicating authority in the
impugned order. In any case, it is prerogative of the adjudicating authority to
grant or decline the opportunity of cross-objection, depending upon the
exigencies of the facts and circumstance of the case. Therefore, | do not find
any infirmity in the decision of the adjudicating authority in denying the cross
examination to the appellant, especially when no specific reason for seeking
cross examination has been set out by the appellant. | rely on the decision
rendered by the Hon’ble Bombay High Court in the case of Patel Engineering Ltd
reported as 2014 (307) E.L.T. 862 (Bom.), wherein it has been held that,
“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several
factors and as enumerated above. Even if there is denial of the request to cross
examine the witnesses in an inquiry, without anything more, by such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and peculiar circumstances of the assessee’s ease

before this Court.”

7.2 | have examined the relied upon case law of Basudev Garg reported as
2013 (294) ELT 353 (Del.). In the said case, the Appellant had imported Ball
Bearings of Chinese origin but showed by them as having been imported from Sri
Lanka in order to evade anti-dumping duty. Show cause notice was issued to the
Appellant which contained reference to various statements. The Appellant made
requests to summon the persons who made the statement including the Customs
Officers for cross examination before the adjudicating authority,
Commissioner(Appeals) and Tribunal but the same were not considered. Further,
the adjudicating authority relied upon subsequent inquiry report which was
conducted after issuance of Show Cause Notice and was also not supplied to the
Appellant. That is how, the allegation was made that principles of natural
justice have been violated. In that backdrop the Hon’ble Court has passed the
said decision. However, facts involved in the present case are totally on
different footing. The Appellant herein had not made any request for cross
examination of deponents before the adjudicating authority or Commissioner
(Appeals) during the first two round of litigation. It is for the first time, the
Appellant sought cross examination of the deponents before the adjudicating
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authority after delay of more than 10 years as narrated in para supra. So, there

was no violation of principles of natural justice as held by me supra.

8. The Appellant has contended that the adjudicating authority erred in not
appreciating that Computer printouts have no evidential value as the mandatory
conditions stipulated in Section 36B of the Act have not been followed. The data
contained in pendrive would, therefore, not constitute an evidence to
substantiate the allegation of clandestine removal of the goods and relied upon
the case laws of Ambica Organics - 2016 (334) ELT 97 (Tri. Ahd.) and Modern
Laboratories - 2017 (358) ELT 1179 (Tri. Del.).

8.1 | find that during search carried out at the factory premises of Appellant,
certain incriminating documents in the form of chits and pendrive were
recovered. The seized pendrive was accessed under Panchnama proceedings and
printout of content stored in the said pendrive was taken in presence of
Proprietor of the Appellant, as narrated in the impugned order and not disputed
by the Appellant. Investigation was extended to buyers/suppliers who admitted
to have purchased /supplied goods from/ to the Appellant without bills. Thus,
details of clandestine removal of goods contained in the seized pendrive was
duly corroborated during investigation. | also find that proprietor of the
Appellant has not retracted his Statement nor any of the buyers/suppliers have
retracted their Statements during investigation or at any point of time
thereafter. After examining the facts of the case, | find that there are evidences
indicating clandestine removal of goods and veracity of such evidences cannot
be ignored merely because provisions contained in Section 36B of the Act were
not followed. | rely on the Order passed by the Hon'ble CESTAT, Chennai in the
case of Shri Ulaganayagi Ammal Steels reported as 2008 (231) E.L.T. 434 (Tri. -
Chennai), wherein it has been held that,

“16. We find that the printouts relied upon are not from the CPU belonging
to the assessee. The precautions sought to be ensured through Section 36B(2)
of the Act would appear to apply to printouts of data taken from a CPU, It
cannot apply to a printout of a file in the presence of the person who had
maintained the same and with the key (password) supplied by him. Such data is
beyond suspicion of having been tampered by the investigating agency. These
printouts are also corroborated by other evidence. In the consolidated
submissions of SASAI dated 3-1-08, SASAI submitted that in the instant case
the provisions of Section 36B would come into operation only when the
computer printouts were sought to be relied upon without any corroborative
evidence. We find that the printouts from floppies are admissible evidence and
d{:-_ not require corroboration. However the Commissioner found reliable
ea::dence outside the printouts to find evasion. Since the authenticity of the
seizure c:f the floppies has come under cloud, only such files opened after
seizure for the first time in the presence of Shri S.P.M. Anandan with the
-Pasﬂi'{"rd he gave are reliable. The files, from floppies seized from Ms.
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Ponnalagu’s residence which on opening in her presence showed the last they
were modified to be prior to 24-6-04, i.e., the date of seizure, are also reliable.

17. We find that the Commissioner relied on diverse transactions that
corroborated clandestine clearances of iron bars and rods by SASAIL namely,
raw material purchases, power consumption, transporters’ records, weighing
slips, receipts of consideration for goods clandestinely cleared, payment for
unaccounted ingots received, by way of meeting the ingot supplier’s dues for
scrap it had received from scrap dealers, records of buyers of clandestinely
cleared goods etc. These manipulations were easier for the concerned owing to
the fact that the persons involved belong to the same extended family. We have
no doubt that the printouts contained true details of transactions. In serving the
purpose of evidence, printouts were only more organized but other evidence
are equally useful and reliable. In their submissions dated 3-1-08, the

appellants have not contested the averments by the revenue on file retrieval
from seized floppies.

25. Departmental adjudication is governed by the preponderance of
probability and not proof beyond reasonable doubt. Commissioner had a

plethora of evidentiary material including computer printouts to establish
evasion. ... ...”

8.2 | have examined the relied upon case law of Ambica Organics reported as
2016 (334) ELT 97 (Tri. Ahd). In the said case, the central Excise officers
carried out search at the factory of the appellant and recovered a USB drive
containing details of certain sales on which no duty was allegedly paid. During
investigation, statements of buyers of goods were recorded corroborating the
details recovered in USB drive. The appellant disowned the contents of said
details and alleged that it was manipulated and filed affidavit to that effect
immediately after the raid. At appellate stage, the Commissioner (Appeals)
found that some of the statements given by the buyers were not voluntary and
held that the said statements has no strong evidentiary value. In that peculiar
facts of the case, the Hon'ble Tribunal passed the order. The facts involved in
the present case are entirely different. The seized pendrive was accessed under
Panchnama proceedings in presence of the proprietor of the Appellant. Further,
none of the buyers/suppliers of the Appellant have retracted their statements.
Thus, said case law is not applicable to the facts of the present case.

8.3 | have examined the relied upon case law of Modern Laboratories reported
as 2017 (358) ELT 1179 (Tri. Del.). In the said case, a search was carried out at
the factory premises of the Appellant and certain documents and CD were
seized. On culmination of investigation, duty was demanded, inter alia, on the
details of clearance retrieved from CD. The Hon’ble Tribunal observed that the
data retrieved from the CD was never confronted with the appellant and the
appellant came to know about retrieval of the data from the CD at the time

Page 10 of 11



Appeal No: V2/S2/RAN2021

issuance of show cause notice and that no investigation was conducted at the
end of the buyer/transporters or the person whose name was mentioned in the
data retrieved from the CD. The Hon’ble Tribunal held that in the absence of
any corroborative evidence on the basis of the data retrieved from the CD, the
demand is not sustainable. The facts of the present case are different. In the
present case, the data was accessed from the seized pen drive in presence of
the Appellant. Further, data contained in the seized pendrive was corroborated
by the statements of buyers and suppliers of goods. The said case law is, thus,

not applicable to the facts of the present case.

9. | find that the impugned order was passed pursuant to remand directions
issued by the then Commissioner(Appeals), Rajkot to examine the correctness of
duty demanded on opening balance amount. | find that the adjudicating
authority has given detailed findings at paras 20 to 20.3 of the impugned order
and came to conclusion that amount mentioned against opening balance
pertained to clandestine removal of goods. | find that the Appellant has not
contested the said findings of the adjudicating authority. Hence, | have no other
option but to uphold the confirmation of duty demand on that issue.

10.  In view of above, | uphold the impugned order and reject the appeal.

11.  diaddl gR1go &1 118 3die &1 AUeRT Iuied aiie d fhar T g |
11. The appeal filed by the Appellant is disposed off as abpve.
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