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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot,
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Arisin8 out ofabove mentioned 010 issued by Additional/loint/Deputy/Assisrant Commissioner, Central Excjse/ST / CST, Rajkot

/ lamnagar / Candhidham:
qffiAcffi {'I ar[ \,"i Tfi /Name & Address of theAppellant&Respondent :-

M/s. P.avi Associate (curu Krupa, Block No.c-76, Nilkanth Park), Kothariya Road, Rajkot-360002, .

ertrGffarftqr
Date ofissue:
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(i)

ss 3irerrtxtct it qfla-r +i qf+ AqBfir rft* i rr+ rrFfrrn I rf'I+'q + rccT rfrB ?rry Tr r{f,r *r/
f1y person aggrieved by lhis Order-ln-Appeal riay frle ar'appeal to the appropriate aurlority rn the fotlo$,rng
way.

qfllrfqafil{ Tqrq ,Iq \r4 q{rf. {fi1lq:-qlqirFF.vr^6 cti 3qTT, +4ra Telra ,[;T 3firn+{c ,lgaa Fr rjr r J5B 4, 3ri.r"r
\r4 lrfi qhIrl{q, 1994 6l srfl 85 + 3i tfr iiEtntda irr; +l {fff t r/

ApBeal to Customs, Excrse & Service Tax Appellare Tribunal under Sectron 358 of CEA, I944 / LJnder Secrjon 86
of fhe Finance Act, 1994 ar appeal lies to:- '

Eift.{"!T Fqi6Fi {qQr(q1ft^cd ,ftFr sJq, +ft{ T.rr{n cl"6 qi i-<r+r wffi+ arnnlo-+trr ff Ec}.{ ft5, }E ats;i 2,
qrr. +. qtc, rg tl-{i, +1 *t qrfi qrfirr r/

The special bench of Cusloms. Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi-m all matters relating lo classficatjon 6id va-Iuati6i.

:ftff.cH"_ t (ati a-rrr. rrq flff * q-{rfl ,f'r qrft }'ffi +fl ,rq.:irfrq rr.nE st + "a +{rn 3rHtq rryfii{-{.-,T {er+{)frqftrq 8*q.ftffir.:Req a-q, i6qr4 r+{ 3rqral }ET",-{rc- i2""{t+fiTrff"rBn tl

Ig the West regional bench of Custorls, Excise & SErvrce Tax Appellate Tnbunal (CESTATI al, 2.d Floor,
Bhaumali Bhaw5n, Asan,a Ahmedabad 3800l6rn case ofappeals othei l}ran as mentionid rn para- lia) above

lTffrq 'Tr+rl'Ir'lr t {qer r-fiq r<a rri + fin Hrz r.rrurq r rfiq)lM 20o r + ftrq 6 t 3r-trti F"rif.< tr" .r,1

v.rrEA-3+qRcfulizrfftTrfltrqrBrrrs<tqr,cqr,cl++cRq#,T.TriT.ni"r+fiqta.arn*il,r,tr,+,nr',r,n
qctfl. 6cq s qrc qr rqt dq.s qnr rcl cT so;n€ q, rs xriqr so flc rqrr it ,rlf6'l dI6T rr: r 000/. Errr q 000/-.T4
i'ffir io.o0o/- [cq fi ffit rm qrq fr cR {"m 6r i fu;lfta rrq q;r 

'rq- 
rc. q,ilim irffiq .cr{iflffir ff jn*r h q7lr+

{FtrsR + nrq t Aiff fr qr+Ptr{+ dTt't ++ am qrft Hf+d i'+ rFr rmBcr;rfl qrBq riifofr fl,e Tr rrrrrra. t+ # lq
,Irq.r^t il{r qftq 16r pifi-+ utrru ;amtr+rur ff q-vr fila ti prrn 3rA,r (+ 3{i+)} ftn }n#-.ri } +,r 50'07. qn a1
FnmT elq qcr 6'r BIrn r/

The aDDeal to lhe ADDellate Tribunal shall be liled in ouadruDlicale in form EA.3 / as Drescrib.d under Rule 6 o[
Centrirl Excise (Addeall Rules.200I and shall bA arco'moanied aEarnst one which at least should be
accomDamed bV' a fee of Rs. I.000i - Rs.5000/ . -Rs.10.000/ where arnount of
dutvddmand /inter'est /oenaltv/refund ls uoto 5 Lac.-'5 Lac to 50 Lac and abovt 50'Lac resoectivelv m the form
of c'rossed bin-k dra-ff in fav6irr ol Ass(. ReEistrar oI branch of anv nominared pubhc sect6r banli o[ the place
where the bench of anv nominated Dublic sEctor bank of Lhe Dlace-where the behch of the Tnbunal rs srluhted.
Applicatron made for giant of stay shall be accon)panred by a fee of Rs. 500/-

3{ffiq;qr{fu6{q } Tqer 3rftq, E-{ qfi)ffq-c, r 99{ ff r{rl 06(]) } ,r{t-d tErR AEr"d, L994, +-f+{q 90) + {fl ts'rflr
nrr-S r.-s + qR cftdl f -fi qr'n+,ft \.d :qt'* B-* ,at + nq 3r-fi-{ ff rt i, TFff vA qlc i 4fl friT{{ t 

'T{ 
cE

vqrfud EH ilBo dR r+t i +q i rq rr+ cft + qrq, q-6i t{rr' fr cirr,qrq ff fi3lt arrrl rmr-qct{r,FTn s {Fa qr r{+

H,*+HIHHg#8ffimffi ISH'H+ *mi+#',;#89",H, sns/#,ffi;qTgr ffi il
sr*Pr++ a-*t t+ zrrr TR1 lqiGi-d ++ fl-e arrtBcr'-{r{r qre'r riiFla rrqz qr qI'Fr. +r fi -rq rrro { r- = H. Tf,i
qiif"f{ 3{ffiq.Tr{fiI6."r ff cngl Fra I , ptr, 3r},' (+ t'+) + E-" ,r*.rq t ipr 500/- 'rn fl 

+irjtf}i ,F' 
"-r 

rrar
drn r/

The aDDeal under sub sectjon {ll of Sectlon 86 of !he Frnance A.t, 1994, to *re Appellale Tribunal Shall-be-filed
i'i -"[5finiot]iite- m Form-S.fl5'as nieairibad under Rule 9(ll dfthe Servrre Tax Rutes, 1994, and Shall be
;;c;;;";[iiBi J'cirii irf-ttri: oioei-ao-ptatet liainsi ionC ijf whrch sha]l be ceruned copY) and should bc
;i:;iii5ili;A t"i d'ti.5'oi'ns. i dobl. wI'eie itre-5iio,rnt'-oT servrce iax & interest derqar-rded & penaltv levrcd or
Ri 3-fikh.s oileis. Ri.500o/- whire the amounr o[ servrce rax &,nlerest demanded & pena.lti levreQ rs mole
iir'drr- frJE-iatJis'-uui noiiii€edrne Rs. Fiftv Lal<Is, Rs 10,000/ wbere the amolrnl o[ servi-cF la--\ & rnleresl
a-ifr'.",iEa'&-oinajw'i;iied i;-frili'e tli;n fiilv ta-tiG rupiii, in'the fqrrn of crossed bank drajt rn favour of the
liiiilia-"i-nEsist';'6t'G;-baniii-oi nominai?d pu5[c Seooi Bank ot rhc plqc!, whe,ri the ben(h ol Tnbuna] is

-siiuaiia. l AFpticatron mada loi giant of slay shall be accompanred bv a fe' of Rs 500/ .
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t{ +]-S L{r +e / Race Course Ring Road
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(L) '-i ,0frqc.1994 ff ur.r eo fi :q.trr.r x' rzt r,.i (zA) ;. iiirrtd rS +I rrfi 3rfrfr, +{16r E-qr{rfi, rq94, + E-rc 9(2) q4
9r lAl + rci Ftqtfta rrd S T.-7 + ff 7r qffi qd, rq+ "-ru 

,n(+, a;irq r.cri gfq 3rlrfl -'{r{i (ir+<), iffic rqrq ,fq E,r.r
rnrr {rzcr fi fi at Tfl + tr{i i rrq rrr sqrnrrd #r ?r=in 3lrr 3nqm rr.r-qBr{6 rrr+-q:lqr :qir+. Hq rqr< crqr
;rrr , ar ffiq anurf0arr {J rrriTq ri ri {J A;a a-r cr.r ,re ,I f,r 

-cA ft qrq i' r+'r'+,f e},ft r i'fhe aDDeal under sub secrron (2r and {2Al ol the sectron 86 the Finance Act 1994, shall be liled in For ST.7 as
pres.irbed under Rule 9 l2) & dt)A) of thc Servicc Ta\ Rules, 1994 and shatl be aciompanred by a copy of order
ar Commr\s,oner Cenrral Excrse or Commrssroner, C.ntra.l Excrse (Appealsl (one of whlch sha.ll be a certrfied
,opy) ard cop\ o, lhe ordpr passed by the Commrssronerauthonzing lhe Ass,slant Commissioner or Deputy
Corirmrssroner_of Central Excise/ Service Tax to flle the aDoeal before the ADDellate Tribunal.
qr{r ,r-r {.+t4 riqr" rr= 'r,i #z xtliLq rrt"Ir.q rt az) + sR {ffii n qr{{ { idtc rsrs {rF6 3rtifi{c 1944 +i tlr.r
35ry.t f,fd-d. n ff G-drq iferG-ac. tgg+ fl trr.l 83 + 3ra{a ir4rrr + rft qrrr ff rf, L gq:nirr'* cft dffiq vlfltrr.ll t
'+'iT r.t {Fc r,qr< qrc{/}-{r fi qiT + 10 eRrr{ rloo/o). Tq qiT ari i(ciTr ffi A. qr qqt+r. qq }-fi qql"T E-+rfa *, m
sr.r+ra ft,qr aru arri fr iq um 'o eiiri( qrr fr ari <r# wf,f< <q <rfh <s rtrs Fca I yf-tr+ a *r

;rCrq lT: ,Fa. qa t{r+r * srrri< 'q'q f*'n rrq cfq- i ftx snfi-fr I
ril ur.r I I fl 4. lrd'rd '{qi,ir iT+ Tqr fi + qt .rrd rrFl

' iuir #az rrr iiizq'q{r :+ kqc o * srrrir ra '+qairi qz ft - r.rrr i riaura ffiq t{. zt ''rfi}iiqq 2014 + ,{r.q i .f{ E{I qffiq rrf#t + qqtr B-<r,ratq
,.r.n ,rfl qq *'ft- fi a1rfi frr7

For an appeal to be filed before the CESTAT, under Secuon 35F of*le Cenlra.l Excise Act, 1944 whrch rs also
made apirfrcable to Servrce Tax under Sectioi 83 of Lhe Finance Act, 1994, an appeal agaMst this order shall lie
betore t}le Tribunal on paymenl of I07o of the duty demanded where dury or duiy and pienalty are in dispute, or
pcnalry, where pendry alone rs rn dlspute, provlded the amount of pre-deposit payattle would be subjtct to a
ceiling of Rs. l0 Crores,

Under Central Excise and Servrce Tax, "Duty Demanded'shall include I

(lJ a-rnount determrned under Secuon I I D;
(,rl smount of erroneous Cenvat Credil taken,
(ur) amount payable under Rule 6 ofthe Cenvat Credit Rules

. orovrded further that the orovisions of thls Section shall not aDDlv Lo ttre stav aDDlication and aDDeals
pendrng before any appellatp authority prior to the co[unencement of Gi Frnarce (No:2) Att,20l4.
rrrra rcrrr affirq qrtrr 

,

Revisiorr aDplicatian to-Govqrnment of IrLdla:
- d,r f i;ifiErqrfiFfl ffi{Ffd qrr.+ t, ffiq r;.rra Lf+ fdF-rq, tg94 ff trrr 3sEE h srrqcrdr } ,af-a:rq'r rrF*q,
r-,r {I.-r?, 

:Tr-crlr rd-.{ :rr:, 'at rrr+q, -rrq B.nn: +-rfr iPtr{, +fi {rq irq-{, riqT qrd, r€ &fr. t IOOO t , rt ft-qr

A rerrsioir'appllcation lles lo the Under Sc( retary, lo t}le Covernmenl of India, Revision Appticauon Unit.
N4rnrstrv o[ firiance. DeDartmenl of Revenue. ath 1'loor. Jeevan DeeD Buitdlne. PaJhament Stre'et. New Del]u-
r 1000f, unde_.! Sectio!,3sEE.of lhe CEA 1944 rn respeciofthe follou.ing case. lbvemed by hrst pr6viso to sub
section (1) ot Seclron-35B ibid:

qi: qrq + F{t rrqr+ i n-rr; ;t, o; or=rt O* qrt 6r ffi 6rlqn t tigrr m :r qrrrrc-{ h at?rq qr fr:ff rrq FrrE.r} qr ft(
ffiq.rFsr.di<qr5<r6.'rrr,nia++rra,l.rEdr{Br.T€iqrrsrqtqrrte-,iq-{q}<tn,ft,ft+rrdqrf++
rr lr. Iqr $Tfrqr{+qlrqtr/
In case of any lo:ss of goods, where the loss occurs m Eansrt from a factory to a warehouse or to another factory
or from one 

-warehouse lo ano0ter during tlle course of processing of th'e goods in a warehouse or in storage
whether in a factory or in a warehouse -
.I- + 1r7'F+t -rs q'r eri.Tr W.arrr 17 c^n i ffir q rT+ rt rrt q' q& rG Hrc r<vra 15< i 6c 1F+4 + rnra i,'n' fian 1. zW Ftfi .Ig s- erd TJ Flqti +t rfi ? /
In case of rebate ofAuty o,f excise Qn Roods exponed ro ary country or ternlory outside lndia of on excisable
malerial used tr) the mahufacture of thF goods rihich are exForted to-ary countr]i or territory outside lndia.

tri" :;ct" et< {r TlrTr+ B-n fTfl qrrl i arr.. iqrq qr rrarr Tr qrq F{qi( B-,qr .rcr lr I
lr case ol"goods'exponed outside India exporl to Nepai or Bhu(an, wtthout pa).rnent of duty.

{;a-r -t="ri * ryna 1-. r,-rp=;a + fin :ir qn^}fr-c rs ,l}Fqc^na F{+ EftZ yraur;ii iE T6d-!nq fr'rt i slrr t} qrt,r
r-.,rxrn(nqr'])f,.rrq?3fi,Itftrq(4.2),1998alurqI0ca:6t4FlfifillrgTfl.{rl-4{rTCr{iTEi}qrqraraiqrti-{ftrt
rr3.tl
Credil ol any dury allowed to be utrhzed lowards payment of exclse duw on final products under ttle Drovrsrons
ol l-his Aci oi t}re-Rules made thcre under such oid'er is paisid bv ftetomniiasi6i;i (A-ppedtii-oi'or'airi:ii'"tiie
dale appornted under Se. l0q oflhe Flnarce lNo.2l Act,'1998

rn T 
r.e.ra ft :r rFtrrr .rca Tqr E3-83, + ff-Hq r.'nrq cfa tfirqlFfi{rq-+,200 | . ;F fu{q 9 + 3r 

't{ Eftfre l. Fi
,=er { 4-rFI,r 4 3 ql7-{l,rflr{ {i 3]{I Trtfrr I-rcrri }rd-it{ l qrt qd }eriq Tft{ 3rA{ fi qft{i iTrfr qrffqraoiE.r
*(T.arq r-rE Tq i{tlrtflrc, teaa +J 

',. 
r' ji.Eb t r;rii*#tn",fr #';#t .r!q t at q-. rn-o ff cft c.ilr H .rr#

afi7nt I
!-he ab,oye^applica^ti^o.p. shall be Inade in dq!licate in .Form No. EA-8 as specified under Rule. 9 of Cental Excisr
{Appeals) Kules, zUU.l \r,rthm 3 months.lfom the date on which the drder soLlqht to be apDealed asaust is(ommunlcareo ano shalt qe*_c9ol[lpanlect by two copres each of the OIO and OrdEr-ln-ADDeal.'lt should also bE
a..omD€Inleo ov a conv ol lR.h (:hallan evrdenc,n8 pa),rnent ol prescribed fee as prescfi6ed under Secuon 35
EE ofCEA, 1944, unddr Malor Head ofAccount. " -

q+"rnro rea + <r+ 1@r furtfta-q;a tr-rerrft 4r arf,r qrftn 
r

lf^lT.rllF av =w {r T{q 6c -TIFci 200/- TIr{r{ Bqr Trq xt cft,iqs r6q n-6 qFs Fqt + rqrfl i + tqt
I0u0 -/ aT elrkl]-{ Fr,qI nTrrl
The revlslon aDDllcauon shall hp a.companled by a fee ot Rs. 200/- where the amount involved in Rupees OneLd( or Iess and Rs. 1000/ where Lhe amounr rn,jolved rs moie th-ah (iip?es une uac.

1'a=i1i[rra aru.r<u rlgr ]rf]F-{c, 1975, t 3rrrfi,t + 3rtqrr {d 3ra{r qa rqfi 3fli$ & cFi qr Fulftr e.so rc} 6r qr{rdq
vrq reffiz rn z1-{r Brrt /

3"1".,'P8"'"?j*80j""ft."",ir",i* !P;"nf|;,!fi"a?.tllPjrrtrd#€,?*Tr".lpd"id*SJ8lTila?*xtH3,l$"8:* .

ffi#s}*H$H#Ti-.$H;ffi#mil 1ar{ Rtu; f;ttrrc-e, 1eB2 i'affrd qE rq Tisftrd crrdi q,:r

*,f t:A:: flJ8.1iJ,,:.f.lf,,H;r iFl::".dti:i"6,*S:iffi9. "'r,* 'erared 
matrers conrarned in rhe customs, Excise

rE 3{ff-&q rrfM }r+s -rtu -,.i i .idfud qrr+, f*rr +. T+ffiq trr4lrrn + Rq, 3rff-drfi ffi{ aqsEz
wi'w"w.cbec.pov in ei +a q+:t i r i
53;$5""i*Si1,fu9il1l,T sird,li]fi:l,)p5.*!";tii fl*tB:B [l,lF""r 

.ppea] to the hisher appelate authority, the

('i)

(C)

(j)

I'i)

(iii)

(iv)

(v)

(vi)

(D)

(n)

(F)

(c)

c-:.-_ rrz* ii +i 4t ,rn,ir rr rymry ? n vk 5e mrr '+ Fg rg< p t'qr+, nrim iirr-+ ftrr -cr+r^qGi r fe aq t *t
"" tr Fr'{' 'ra s ri} -+ + an rqfirff -q'ffirq'+ari}r'q + r'* x6-q-m t+q- E-.fiR 6r r.6 x.a-e r.6,r ir-' ? r / rh ^..;rl rhe order covers varrous irmbers of order- rn origrnali r.e ro. iiitr'cj.t.'o. ltiiiii,i-u'" fii-il tsi'j;;;si?
3"T,?5i il?i*H'L',!d.',I$ H."J"g! 

,l",hr*i 
$""9r,t"'3.I?-,*;"AI8:*r*IT.Yl;.A.".h&f'fJ%+rfst?s.i flieach



Appeat No: YZ / 25 / RAJ / 7021

:: OI{DER-IN-APPEAL::

M/s. Ravi Associate, Rajkot (hereinafter referred to as "Appellant") has f,ded Appeal

No. Y2125/F.AJ|2021 against Order-in-Original No. 04/JC(AKSy201 9-20 dated 13.01.2020

(hereinafter referred to as 'impugned order') passed by the Joint Commissioner, Central

GST, Rajkot (hereinafter referred to as 'adjudicating authority').

2. The facts ofthe case, in brief, are that the Appellant was engaged in providing taxable

services under the category of"Security/detective Agency service, Man Power RecruitmenV

Supply Agency service, cleaning services and was having Service Tax Registration No.

AGWPK7248LST001. On the basis of intelligence that the Appellant was indulging in the

evasion of service tax by way of non-payment of service tax collected on the contractual

services provided to the Bus Depots of Gujarat State Road Transport Corporation (GSRTC)

& other organizations, investigation was carried out by the Anti-Evasion section of Central

GST and Central Excise, Rajkot in the matter. The investigations culmi-nated into the

issuance of Show Cause Notice dated 09.01.2020 to the Appellant proposing demand of

service tax amount of Rs. 95,36,5491- along with interest and imposition of penalties under

various sections of the Finance Acl, 1994(32 of 1994) (herein after referred to as "the Act")

2.1 The Show Cause Notice was adjudicated vide impugned order wherein the demand

of service tax amount of Rs. 95,36,549/- was confirmed along with interest, late fee under

section 70 and penalties under sections 77 arld 78 of the Act were also imposed. The

adjudicating authority also appropriated an amount of Rs. 9,84,493l- paid by the appellant

during investigation against the service tax liability.

3. Being aggrieved, the Appellant preferred the present appeal contending, inter-alia,

as under:

(i) The impugned order has been passed without following the principles of natural

justice; that the investigation was being conducted for last 3 years and all of a sudden

the Proprietor ofthe appellant was called and was served a Show Cause Notice dated

09.01.2020 and was pressurized to sign a letter on 10.01.2020 to accept the

allegations as made in the show cause notice; that impugned order was issued on

13.01.2020, within 4 days of issue of the notice

(ii) The offrcers filed application under svLDRS,2019 and asked to pay the duty so that

the appellant can get the immunity from payment ofinterest and penalty ; that beforc

Appellant could understand the issue, pandemic Covid-l9 engulfed the entire world

Page 3 of 9



Appeat No: V2l25lRAJ/2021

(iD

and appellant was also a victim of that; Hon'ble Supreme Court and the President

had extended the date for all types of compliance upto 31.1,2.2020, however, when

proprietor of the appellant approached the department to know the status, it was

informed that the last date for payment was 30.06.2020 only ;

an imaginary figure has been taken for demand of service tax and has been confirmed

by the adiudicating authority;

(iv) for taking recourse to section 72, the procedure has been prescribed in the section

itself; that in this case it is not clear as to on what basis the value has been arrived at

and further no opportunity was given to the noticee before preparation ofAnnexure-

B ; that Best judgment must be based on some theory or logic and not at the whims

of the proper officer to quality as 'best judgment' which is lacking here; that no

procedure was followed ; that reliance is placed upon following orders :-

(i) PC ST, Delhi-I Vs. Creative Travel Pvt Limited (2016(45)STR33(Del.)

(ii) Carlberg lndia Pvt Ltd Vs. Commissioner of Service tax

(20 I 6(42)5TRss(Tri.Del.)

(iii) Coca Cola (I) P\,1 Ltd Vs. Commissioner of Service Tax (2015(40)STR547

(Tri.Del.))

(iv)N.B.C. Corporation Ltd Vs. Commissioner of Service Tax (2014(33)STR113

(Tri.Del.))

(v) It was on record that the recipient of services IWs. GSRTC had already paid an

amount of Rs. 18,88,779/- directly to the department, an amount of Rs. 9,84,4931

only was taken on record and appropriated; that further an amount of Rs. 4,10,2581-

was also paid which have not been taken on record;

(vi) The extended period of limitation is not invokable as there was no suppression of

facts with an intent to evade payment ofservice tax ; that in absence ofsuch detailed

observations , the charge of suppressions is not established; merely making

allegations of suppression in the Show Cause Notice without any proper evidences

cannot be ground for invoking extended period of limitation ;

(vii) Ifthe service tax is treated as payable, the considerations is to be treated as inclusive

of the service tax payable;

(viii) since. the service tax is not payable as explained above question of payment of

interest and imposition of penalty does not arise ;

L
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Appeal No: V2l25lRAJ/2021

(*) It is settled position of law that to impose penalty under section 78 of the Act,

existence of suppression etc is basically required to be proved which is completely

absent in the preset case ; that reliance is placed upon fotlowing judgments

(i) Tamil Nadu Housing Board Vs. CCE (1994(74)ELT 9(SC) )

(iD CCE, Vs. Town Hall Committee Mysore City Corporation 201 1(24)STR

172(Kar)

(iii) BSNL Vs. Commissioner of Service tax 2008(9)STR 499(Tri.Bang)

(iv)ccE vs. Instant Credit 2010(17)sTR 397(Tri.Del)

4. Personal hearing was conducted on 21.10.2021. Shri R.C.Prasad appeared as

authorized representative on behalf of the Appellant. He re-iterated submission made in

appeal memorandum and additional submission made during personal hearing.

4.1 The appellant in his additional submission made at the time of personal hearing has

inter-alia contended that

(i) The impugned order has been issued without verifuing the facts and without

following the principles of natural justice;

(ii) From the time line ofthe events, it may be seen that the order has been issued in

haste and deprived the appellant its basic right to defend and put the facts right;

Sr.No. Event/issue of documents Date

0l Recording of statement of the

authorized person

08.01.2020

02 Issue of show cause notice 09.01.2020

03 Issue ofthe impugned order 13.01.2020(l r &.

were holidays)

12.01.2020

(ii) From the above time line, it may be seen that the appellant was issued the

impugned order, within 3 days of completion of the inquiry in violation .:;Tr:l;

(i") In the present case where no suggestion or allegations of any malafide intention to

evade payment of duty is even made against them. there is no justification in the

imposition ofpenalty ; thal reliance is placed upon the judgment in the case ofITEL

Industries Pvt ltd (2004(163)ELT219(Tri.Bang.)

(xi) The entire amount received from the recipient is recorded in the statutory records and

as such in view of the facts and proviso to section 78, the penalty should be fifly

percent ofthe service tax so determined and not hundred percent
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ol-natural justice

(iii) In the para-2 of the Show Cause Notice , it is mentioned that the appellant was

providing services of "Manpower Recruitment / supply Agency " to various depots

of GSRTC and other organizations ; that as per Notification No. 30/2012-5T dated

20.06.2012, the liability to pay service tax under "Manpower Recruitment / supply

Agency" was on the receiver ofthe service and not on provider ofthe service ; that

it is not known whether any demand notice was issued to the receiver ofthe service

or otherwise, but the entire demand has been made from the appellant, the service

provider which is not legal and sustainable; that an amount of Rs. 10,88,773l- was

collected from M/s. GSRTC ;

(iv) During inquiry the appellant had paid an amount ofRs. 22,09,031/- , however,

in para 20(ii) of the impugned order, the amount shown to be paid an appropriated

is Rs. 9,84,4931 only;

(v) The appellant was pressurized to accept the service tax liability, pressurized to

pay service tax, though it was not required to pay and was pressurized to opt for

SVI,DRS, 2019; that due to wrong mention of the amount paid during the

investigation, the amount to be paid under SVLDRS, 2019 was also calculated wrong

by the department

(vi) Though appellant is not required to pay service tax and / or penalty, the entire

amount received lrom the recipient is recorded in the statutory records and as such

in view of the facts and proviso to section 78, the penalty should be fifty percent of

the service tax so determined and hundred percent.

5. I have carefully gone through the facts ofthe case, the impugned order, the Appeal

Memorandum and oral and written submissions made at the time of hearing. The issue to be

deciddd in the case is whether the impugned order confirming service tax demand of Rs.

95,36,5491- under the proviso to section 73(l ) ofthe Act, along with interest under section

75, appropriating an amount of Rs . 9,84,493/-, imposing penalty under Sections 17 ,7g and

late fee under Section 70 ofthe Act, is correct, legal and proper or not.

6. 'l-he Appellant has contended that the impugned order has been issued without

following the principles of natural justice and that the investigations was being conducted
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for last 3 years and all ofa sudden, the Proprietor ofthe Appellant was called and was served

a Show Cause Notice on 09.O1.2O2O and was pressurized to sign a letter on 10.01.2020 to

accept the allegations as made in the Show Cause Notice. It was also contended that

impugned order was issued within 4 days of issue Show Cause Notice. In this regard, I find

that the Appellant in its letter dated 10.01 .2020 addressed to the adjudicating autfrority, has

accepted the service tax liability mentioned in the Show Cause Notice and also waived the

requirement ofpersonal hearing. Once the Appellant has accepted the liability mentioned in

the Show Cause Notice and waived the requirement of personal hearing, the adjudicating

authority cannot be faulted in passing the impugned order within 4 days ofissuance of Show

Cause Notice and it cannot be said that there is violation ofprinciples of natural justice by

the adjudicating authority. I also find that it is not possible to verifu at this stage to verifr

the allegation made by the Appellant that its proprietor was pressurized to sign the letter

dated 10.01.2020. Accordingly, I find that plea of the Appellant that there is violation of

principle of natural justice is not acceptable. In any case, the Appellant has been given

adequate opporhrnities in present proceedings to put forth his defense by way of written as

well as oral submissions.

7 . The Appellant has argued that there is gross violation ofthe mandate and procedures

mentioned in Section 72 ofthe Act (bestjudgment assessment) by the adjudicating authority

in arriving at the value for demand of service tax. Reliance also placed upon various

judgments in support of above argument. In this regard, I find that the adjudicating authority

atPara-19.2 of the impugned order, while resorting to best judgment method under Section

72, has observed that the Appellant had not filed ST-3 retums for the period from Oct-2014

to June-2017 and that in absence ofST-3 retums and most of the invoices issued the only

option left was to calculate the tax liability on the basis ofthe data available in Form 26A5,

Tax Audit Reports and available invoices. Moreover, the adjudicating authority at Para-I3

of the impugned order has described the methodology adopted to arrive at the service tax

liability ofRs. 95,36,5491- and also observed that the said assessment ofvalue ofthe taxable

service has been admitted in statement dated 08.01.2020. I find that the Appellant has not

disputed above observations/ findings ofthe adjudicating authority in its submissions. I also

find that the Appellant has not denied nor retracted the contents of the several statements of

the proprietor and authorized person ofthe Appellant recorded under Section 70 ofthe GGST

ACT,2017 ,wherein they had admitted the service tax evasion and modus operandi adopted

by them to dupe various authorities/organizations including GSRTC. Accordingly, I hold

that the adjudicating authority has rightly adopted the best judgment method under Section

,:/2oftheActandwhateverargumentsmadeandjudgmentsrelieduponbytheAppellantin

this regard are irreievant. ln any case, if the Appellant was not satisfied with the calculation
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ofthe adjudicating authority, then he should have come up with his own calculation with

corresponding documentary evidences which he has not done.

8. 'lhe Appellant has further argued that it was pressurized to opt for the SVLDRS,

2019 and that due to wrong mention ofthe amount paid during the investigation, the arnount

to be paid was also calculated wrong by the department. I find that this authority is not

empowered to decide any dispute arising out the SVLDRS, 2019, hence, I resist from

recording any findings in this regard.

9. Further, the Appellant has also contended that in Para-2 of the Show Cause Notice,

it is mentioned that the Appellant was providing services of "Manpower Recruitment /

supply Agency "to various depots of Ivl./s. Gujarat State Road Transport Corporation

(GSRTC) and other organizations. It was further contended that as per Notification

No.30/2012-ST dated 20.06.2012 , the liability to pay service tax under "Manpower

Recruitment/Supply Agency" was on the receiver of the service . The entire demand has

been made from the Appellant which is not sustainable; that an amount ofRs. 10,88,.7731

was also collected directly from M/s. GSRTC. In this regard, I find that the Appellant has

not fumished any contract or other documentary evidences befbre me, based on which the

nature of services can be verified. Hence, in my opinion this aspect along with the claim

made by the Appellant regarding the payment ofRs. 10,88,773l- by the GSRTC, requires

fresh consideration by the adjudicating authority. Accordingly, I remand the matter with

direction to the adjudicating authority to record specific findings regarding the exact nature

of the services provided by the Appellant to GSRIC keeping in mind the provisions ol

Notification No.30/2012-ST date d,20.06.2012 and also verif,i whether any amount has been

collected directly {iom GSRTC which has bearing on over all service tax liability of the

Appellant.

10. The Appellant's another contention is that though they have paid an amount ofRs.

22,90,0311-, only an amount ofRs. 9,84,4931 has been appropriated in the impugned order.

In support of above contention, the Appellant has fumished documents showing above

payment. I find that it is not possible to verifu the authenticity ol these documents at

Appellate stage, especially when the proprietor and their authorized representative in their

statements, as narrated in the impugned order, had admitted that they used to fumish fake

challans to GSRTC and other organization showing payment of service tax to extract

payment of their bills from them. Accordingly, I remand the matter back to the adj udicating

authority to verifu the authenticity of the above payment made by the Appellant and pass a

speaking order in this regard.
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11. I also find that considering the nature of service tax evasion and modus operandi

narrated in the impugned order, the adjudicating authority isjustified in invoking extended

period of limitation as well as imposition of penalty under Section 78, 77 arrd late fee under

Section 70 ofthe Act. I do not find any substance in the arguments made by the Appellant

on above aspects.

12. In view of the above findings, I set aside the impugned order only for the limited

purpose ofpassing a speaking order in terms of findings recorded at Para 9 and 10 above.

The Appellant is also directed to furnish all the documents desired by the adjudicating

authority and cooperate in the adjudication process. Needless to mention that principles of

natural justice should be adhered to while passing de novo order.

13. I set aside the impugned order and dispose the appeal by way of remand to the

adjudicating authority.

14. ar{-c+at rm eS fr,ri q{e *r ftqam sci-m rt} t f*qr enr t t

14. The appeal frled by the Appellant is disposed offas abo

flJg','tt
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Centrai G Commissioner (Appeals)
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To

M/s. Ravi Associate,

Gurukrupa, Block No. G-76,

Nilkanth Park, Kothariya Road,

Rajkot.

qfr

f'cq$ {hqdft\'.,
m6qr,dr-+ id{ d-76,

{E*aqr*,qffiqrts.
rre!*'ar
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