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ffiqr $qn, 3n{-fi (q+"q), rq+te aro qrR-r /

Passed by Shrl Akhilesh Kumar,Commissioner (Appeals),Rajkol. 1

irqT qrgs/ {gm qr{-6/ sqrg / {6rrrs 3n$tr, iffia Terq clq/ i-{r6d{q q?ii-{rfr{,arq-dz / qiT{rrl l rrifrsrcr drfl
:q'frka or& Xq rtgr t rlftr: /

Arisinq out of above mentioned OIO issued by AdditionauJoinvDeputy/Assistant Commissioner, Centrat Excise/ST
i GST, Rajkol / Jamnagar / candhidham :

3Tffi&cffi EFf {rq qii T{r /Name & Address of tieAppellant&Respondent :

M/s. Tata Chemicals Limited (Mlthapur-361345), Jamnagar,, Guiarat.

qrff fii ft Trftq-/
Date of issue:

\

(i)

rq 3ir."r(3rftq) i qFrd +i qft ffiifu4 a++ x q;l rrl'}+;rt I qliff'sr } {qet 3rft:{ 
"rqa 

6-' qffir *,
{11 Person aggneved by t}tjs Order-rn Appeal riray 6Je an appeal to the appropriate audronly m rhe fotlowinS
waY,

4lq[ sJq-,ldfq sqE ,Xa rr-d q{rctrr ntt+la ;4l.{rtffir.'Ir 6 TtA 3rqlq, Htq T.rr< cJ-d 3{tdl+{q ,1944 *l rrr.r 35B + 3iTrf{
mi Bt qFIF-rq. 1994 {i "rr. 86 + tTd-r ffifr? Trrr F rr rrff I r/

Appeal to Customs, Excise & Service Ta.\ Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86
ofthe Finance Act, 1994 all appeal lics tot- 

.

Tlfi'{'sr {'qrry t {qBr4 qfr qrr+ frqr T"q, ffiq r.qrc+ ptaq mi i-+r+r qffffq ;+r+rB,-+q fr AiFT {r4, +E afu n 2,
nr,. T" Trc, + Hr, * ff rlfr zrftn rr

The speciat bench of Customs, Excise & Service Tax Appellate Tribunat of West ebtk I'Io. z, R.K. Puram, New
Delhi m all matters relating to classification and valuation.

j.trts .rfiA{ 1{a) t arn{ rT {ffr + lr.rr+ r'tq qS 3{ftd frqr g<,*ffi rern eIq rg i-+r+t qft+q ;qrrrfo-+rur lR)ff
qf-Eq eHq 'ft86r,,8ft{ rq, {ETrfr ffia arirEt irflT<r{r{- 3 z o . t !i ff sr+ qrGI l/

To l-he Wesl reg,ional bench of Customs, Excise & Senrice Ta( Appellate Tribunal (CESTAT| at. 2.d Floor,
Bhaumali Bhswxn, Assrwa Ahmedabad-38oo16in case o[appea.ls oth6i thaa as menti6n.d in para- lia) above

erffiq 
'fi{rfufi'.or h 'rcfi 

qftr rryq F<t * ftr{ i*q s{n6 sf-s (q+{)lffi, 2oo l. + ftaq o } eir,tc ftufftd ftC Tt
TTr EA-3 + qr, vftdt it <i ftqr qrir qGr' rt+fi *aq*+q\'fivftl mv, rp.i r.,na r.F+ftql.T.,qrq$qtT 3i-( rr+r
,rrl nr{an, orn S we qt r{+ 6q.5 aPe -'r- 4t 50 Trq E rrr 16 3TTqr 50 {r@ $'o-r' i qltr6 * i mcrr: '1 ,000/- 6'rA. 5,000i-
rT4 3r,Er 10,OOO/- r.r+ fl i+lrifra T[r sF6 ff yft ia* rrr ftuifti ,F6 6r 

"f,rTri, 
+if]d qf-4-,r :rrrrfir+-,'r ff encr +

r*rq-+ 'Frqn h qrq t Hr fr qr4P;r++ &i * i-+ arr artffia *+ crw ar'r ffifi Trrr qrBq r riiB< grEc {.r+rt. e6 ff
-rq gnfl i +{r 

"rFI 
T{ qiiftd Tffir =qpnfuri.or ff qrq Prd t r i+1.q :rrtrr (+ ni}r) h frq qrifr{:T{ * qdr 500/- F.rrr

+l frrrlfta clq qqr 6.{r iFn r/

Ihe aoDeal to t}le ADDeIlate Tribunal shall be filed m ouadruolicate rn form EA-3 / as orescribed under Rule 6 of
Centrhl Excrse (Addeall Rules. 2ool and shall bA accoinDanied asemst one which at least sholrld be
accomDanred bn' a fee oI Rs. 1.000/ Rs.5000/ . "Rs.10.000/- where arnounr of
dutvdetmand /intertst / Denaltv /refund is uDto 5 Lac.. 5 Lac to 50 Lac a-nd above 50 Lac resDectivelv rn l-he form
of clossed banl< draJf in fav6ur of Asst. Reerslrar oI brarch o[ anv nominated Dublic sectdr bank of the Dlace
where *re bench of anv nomtrated Dubllc sFctor bank of fir Dlace-where t]le behch of the Tribunal ls siru'ated.
AppUcauon made for gianl of stay s6all be accompanicd by a lee of Rs. 500/-

Brffic 
"{rrrl'hr."r h qcsr q{fq, Bfi 3rl}ftTc,1994 fr rra 86(1) } rr{-r t+r+r ]M, 1994, h ft{q 9(1) + df,d

ft,rfF-{ qT, S.T.-5 t qp cffit it 6t ir qsift r'-s Tq+ qtt ft{ 3[tE ] f+Fd 3{'ftq ff Tff A, s+ff cft fl"r i iTr +t (T{it t
n+ cft TcrFrd Btff aGq) ?ia ETi + 6q + {,c lr;F cR + {l1I, q'fl +{16-. fr qtr ,a+r* fr qlrr dT qrnqr qqr Tqifl,"qrr s ar'"
qr T{+ 'Eq,S fl-,e FTfl ql 50 4Fq E.In T{ 7,IE1 56 a6a r1n } rF}+ I it rqcr: 1,000/- Fri, 5,000/- Fr4 qTfl 10,000/
:i.rir rrr ffuifia rqr gra ff cF i={q atr f*nii-a rrq +r rrrr+r< q{&i 3r.ffi4 qrfif'fflr ff nrqr * q7rcs. 'P{-n + {rc 4
Gffi rft qr4ftr+ err t i+ rr,-i ri ',rif*a iq frc dm ftqr riTI TIEr I r+fu+ lvz +r- q.r+n, Sq ff aq rlrn-! ;r+I {rBn.i7i ri'ifif{ Tffiq qqrftrf"r ff srr,{r F,r-r * i -rqc arnq (+ xtf') + frr. vrH-E1 + irr 500/- -'1.5r ftaif-r e|;a ,r+r

T.{r *rn r/

(n)

(iii)

(B)

\
\

IE

::qEs (3rftw)

qfl-* 3{Aqr drdc.T(Order-tn-Appeat No.)
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(') frd qf*Fi{q,199a ff q'rq 86 ff 3-T,ur.r3ii (2) r.r4 (2A) + 3i"ri4{.i fi qfi qffq, rrErF{ G.{r{rff, 1994, ii iiqrc 9(2) !r-4

9(2A) + f,{ firrtftd cra s.T. 7 i ff qr qfft t.ji sct qrq 3ngtr, +*{ r.cr{ t".F 3{q"B 31196 (3di{), }*q .ri.rr< rJF6 erir

rrfta {rtcr ff yftci T"ffi +t (T{t q qF xfi y{rFr{ frft affilt *r 3{r5o anr rerr+ :ngo 3r-.r-{r 3qrgi5, ffic seTr< {"s/
.rar+' q-.r 'rffiq ;fifflr+-"rhi ,{r:rdrn d {,i fl E#,r f,r {rt 3{rdrr'il Tft * qtq t r+q F'+r iFft r /
The aioeal under sub seLtron t2l and (2Al of thc secuon 8b the Fmance Act I 994 , shall be filed m For ST.7 a s

oresrirbed under Ru le 9 l2l & 9(24) of Ge' Servrce Tax Rule s, | 994 and shall be accompanied by a 'opy of orger
5ia;;;;ai;;t Cenrral Exrrsi' oi Comm,ssroner, ('enual Excrse (Appealsl lone of \.i'hrch shal be a cerulred
(oovt al1d coov of lhe order oassed bv Lhe Corrun r sslonerau thonzinp, the Assislant Commrssloner or Deputy
Cciririnrssiondiof Cenlral L\. ise/ Servir e Tax to f e dre appeal before ihe Appellate Tnbunal.
trrrr c1-*. ir+q Ticrs {f.z; rr-4 +dr{, 3{ffiq fiflrFr-'r t{qc) + Tfr 3T.lt'i + qrri i }-ff,r -r.lrrd ,l=s 3rtdti{q 1944 +'l a.r-r

35rrs + 3iTrid, *ff ffi{ 3rfl*ftqc, 199a ff urrr 83 }.:ia,tci-+r+r fr fr<qft.r{?, wqri{hcit 3rffiq rrE-r."r i
,i{.fi-q 6G qrq i:firq {-r,/+{r {r qin } 10 cfrsrd (10%), T{ qi,r 

'..4 
gcfir ffi{ *, ar {cf-{r, .r{ +-{.{ sqf{r R"feT e, q

:rrrirF fuqr {rq q{ri [6 s{ "rm + 3HIia Tqr f+ .rri +r4t gffira eq 'rfgr 
<q 5a3 ran ;t rritr+;r frr

qcfrq FTrd cl"6 r'"i a-{rrr * rrrla "rrn F+;n .r' ,J.+- i{ F{E ,.rE-{ t
' li) urrT 11 4 6,iared --.q

(ri) Ha {fI ff''ft 'rg.r'r rf,l

' (iii) t{.+z -rqr lM + Fim 6 * imd-a tq .+s
- 4,r+ q ft sq qFr + Tr4ur< ffiq ({. 2) 3T&'ft{q- 2014 + qrirr t .f4 Gffi qffiq vrftr+r& h qq.qi E-qr.rift{
qrra lrfi rr{ ,r+a +l ,Ta{ ;rfi ?tqli

For aJI anDeal to be filed belore t}le CESTAT. under Sectron 35F ofthe Cent-ral Exclse Act, 1944 which Is also
made aDblicable to Servtce Tax under Secliori 83 of the Finarce Act, 1994, an appeal against this order shall Iie
before +re Tribunal on Da!.rnenr of loo/o ot tle duty demanded where dLlrv oI du[i and denalty are m dispLlle, or
penalty, where penalty'alone is Ln dispure, provraied the arnount of pre deposil payable would be subiecl Io a
ae,Lng of Rs. 10 Crores,- Under Centra.l Excise and Seruce Tax, "DLrty Demanded' shall include :

{i) amounr dererrruned under Secuon I I D,
(n) amounr ofe[oneous Cenvdl Credrt ral<en,
iiil amount Davable under Rule 6 ofthe Cenvat Credit Rules

provrileil further tiat thi provrsrons of rlls Section shall not apply to the stay apptication and appeals
pendlng before any appellale auttioriry pnor to ihe commeDcement of the Flnance (No.2l Act,20l4.

qr.d FC6r{ dETtHlr qr+({ :

Revision aDollication to Government of India:
rq dra,i ff i+flwr+rftfl ffiftr qlril t, tf}q r.'ne ,lq }rfiJfr{q. I 9q4 ff ur4 35EE + rqaqrT{ r ri=r,h:r<, qF+s.

rrrrq q'FF, g+liel"r ur+o ffi, fta r+r+a, 'raq ftrr-c, +rft qft{, -,fr+c &q r+r, +rd cr4, # ffi- t t OOO t , ar ft-qr
qFIr t*frr /
A revrsioh 

'appticauon lies to the Under Se.retary, to rhe Covernme4t of lndia, Revision AppLcalion Ut-llr,
Mrnrsrrv of trtirance DeDanment of Revenue. .l th trloor. Jeevan DeeD Burldine. Pa.rirament Sde'et. New Delh
I 1000 f. u nder Section 35EE of the CEA I 944 rn resper i of the following case, lbvemed by tust prouso I o sub
section ill of Section-35f] ibid:

qft qrr + ffi rrqr< + q]T{ ri . .i- Trffr{ -r6ft cr{ 6 f4dr {r''aTn iI isr rs :5 qr'IrF{ iiF +'rn qr Eri4r rrq +,rr.*ri q fq-
ffi r,6 rt=n d * qqt rrgp rF qrj+ + +,T{ qr Gdr rtEr rF- t r rgr,-,rr ii qrq iE Tq:-q + errr+ Hr r-r*n qr i#-
lrcF rIR d qr4 + 16qr{ + qrq;l ct/
In case ol anv loss of poods, where the loss oc(urs rn Lransrt ftom a Iactory Io a w€uehouse or to anotier lactory
or from one 'ryarehou5e to another during the course of pro.essing ot t]re goods in a wa.,-ehous,e or in sloragF
whether in a factorv or in a warehouse

Trro * qr6{ Enff np qr *a +t @a mr "} +rr * faftqfsr t ygtn Ei qrt r. qfi rrt idtq rtqr< {fq t qrc (ft+c) h Trrn t,
,fl qrF + {lt, Rffi rr? cr +. * ftcta fi ,rf iri
In case of rebate of dutv of excrse on eoods exDoned to anv counlry or territorv outslde India of on excisable
marerlal used in the mairufact ure of thE goods thrch are enioned to'any counLrf or ten,(ory outsrde lndra

ffi a:6 o1qq1qrp66l+r kfl rrna'+ qrr{ iqnqrrrrn.n qn ftqia fuqrrqr ir ,
In case ol_goods"exported ourside lndia eiport to Nepal or Bhutan, wlthout pal,Irrent of duty.

qFrFla rcre * i-frrdE ,F.6 { q.rlrc + Fr qr q& it're rq 3riuf+{s r.{ E{+ ffi{ qrqq-ri fi rra qrrq ff ,ri i rtt' ,'q ,rA,r
n l'rTr. (3rfi'.{) +ET?r E? .ri-dfinrs (i"2i,r99dfftrra 109 + :r'r F'i{r ff'rr* rrtriq ir"r<r qqrflAfu qr qr qtz ii.nF irrr
rll il,1
Credlt ot anv duw allowed to be utilized lowards Dayment of excise dutv on fmal oroducts under the orovrsrons
of Ous Act ol the_Rules made.thlre under such o'rder rs passed bv lhe Commissioner (Appeals) on oi aftcr, lhe
dale appointed under Ser. I09 of the Fmance (No.2) Act,1998

f,qats3n+<qffacfurtrT{riqrEA-8ij,+ffa-ftqr.trl{{e1"6(q.ftq)lM,2001,hftq-{9i3iT,tdf{Rtrsi,fl
rr?$+ql.xlr+3 rrB + rnia ff ?rA +r|Be l,wr-6 3ria-fi 6 qrrr r{ rrtrr E 1lft{ qrEq ffdr cftfi ffiq & Trff qrer.r qrq

fi.t-^*rq 3-.s." sl6 i{l'rlffiq, 1944 + u,r 35-EE:r r*a Fnrtftt gfq,4r {E|{fi6 Er+q TTt q.TR-6 ff Tfr qTq fi Tr+r
qrt*qr /
The above application shall be made m duDhcale in Form No. EA.8 as soeclfied under Rule. 9 o[ Central Excisr
lAppealsl RUtes, 200I wrthin 3 monlhs Iiom l}Ie date on whl(h the cjrder soueht to be aoDealed asainsl is
communicated and shall be accomDanied bv two coDres each of the OIO and OrdEr-ln-Aooeal.'lt should also bc
acr omparted by a copy ofrTR 6 Clia.llan evidencrng paymenl of prescribed fee as prescribed under Sechon 35.
EE ofCEA, 1944, under Mator Head ofAccounr.

gr.rreflr rri{n{ t {rq iiFfrfua fi,uiAa-sFa fr.rar{Ift €r nrff {rR, ,

Tfl 'l;rq 
,6q q6 4rq E-qq qr r{.1 fc :rl rqq 200/ - 6r {rr;rr;I rfi4r trTrr fi q1" qnn r6q mE ;ITGr ERt q rqT<r er 4r Frq

1000 J ;F,r qrr r{ t+{r rnal
The revrsron applicalron shall be accompanred bv a fee of Rs. 200/- where the amount rnvolved lrl RuDees Onr
Lac or less and Rs. I000/ where $e ariount rnvolved is more thah Rupees One Lac.

qft rq i{Rsr i rtqe.rr'irfrr {rmcr idTq"irfiqc fi?{:r tql qr.6 6r 'r,rdlr. rFi+ ar t i+{r rr.n Et, rq.Iq{;rd.fl
{i fi FEr rfi flt t {qi 6 F{rr qrneifr lrffi;rrrfur'lT fl r-- 'r'fn h;ifi-q qi4r? $T rr+ {r+qn M sr r I r I tn cas'e
rf the ordei coveri vanous imbers ot order Ln orielnal: fee tor iiitr o.t.O. stroirtd be 

";ii 
il rh;'.f;;;r-ii

manner. notwithstandlflp lhe fact thal lhe one aDDe:I lo the AooellaJrt Tnbunal or the o'ne aoohcation to rhc
C( nLral Co!4. As the i as"e may be, is f ed to av6ia scriptona w6rk if exrr$ng Rs. t lakh fee o'f Rs. l0O/ tor
e2hh

qqrriqmrra qrqr{c lJE +fur^F-rr, 1975, } 3r{S I + 3ra{rr {q artn ryi wrr< qtrr ff sft q-{ fistf{d 6.50 6Ti {.r
ql-{r{c cr4 leFfi"{ fl Er{r qlt*El /
One c6pi, of application or O.l.O. as tie case mav be. and the order ot lhe adrudicatins authontv shall bear a
coun fdi stamp"of Rs o 50 as prescribcd under Sclcdule I Ln terms of Lhe Couil Fee AcrJ975, as amended.

cln ]l-T. t@ qqrq s5-c. na- ir+rr' '+trrq arqrtr+,.r' (Tr{ ffO) f:]{rr{+r. 1932 i {ft4 lr4 r.q EiqFtr4 qE-i T:rqffi{ # 4ri fr{'t tr rt' rrr zqr rn+fra i*-rn -rrn ir i '

Anention ls a]so rnvlted to the rules coverrne tiese ahd other related matter s cofltarned rn the Cusloms F-x( isr
and Servlce Appellate Tnbunal (Procedurel Rules, 1982.

(i0

(c)

(i)

(,,)

(iii)

(i,)

(v)

4

{+ ntq" arfu{ 6.i t E{ftr{ qrr+, ftq< 3{t T+{ffi l-rflrFii } ftL 3rfi-{rfr furFftc +{qrl.
?q{644 r /
etalled_and latest pr_ovrslons relating to Iiling of appeal to the higher appellate authority, the
to thc Deparrmental websrte www.(bcc.gov.-m

Tq 3"lIdIT

{vi)

(D)

(E)

(F)

(G)
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(hereinafter referred to as "the appellant") ha.s liled the

application against the Order-in-Original No. 0l &

pea v2t19tRAJt2A21

present a alongwitli stay

02tljct 020-21 dated

two show cause

tax amount of

P.

Dist: DwarkaMis. Tata Chemicals Ltd.. .A.t: l.lithapur, Okha M

18-12-2A20 (hereinafter refer:red to as 'the irnpugned order'1 passed by the Deputy

Commissioner, CGST & Central Excise, Division Jamnagar-Il (hereinafter ref'erred to as

'1he lower adjudicaring authority'r.

2. Briefly stated. facts ol the case al'c il.rat the appeliant are holders of Service

Tax Registration No. AAACT4059NtST005. Oir the basis of intelligence, the appellant rvere

a Wagon Owner under the "Wagon Irr\.'cstriicnt Scheme" of India Railways and were not

discharging duty liabilily correctly, an inquiry vras conducted. It was o that as per

the said scheme, the investor in the schemc procured and provided wag to the Railways,

who in turn, offered such wagon owners corrcession / rebate on way freight. The

Customers investing in Railway wagons were assured of supplying a guaranteed no. olrakes

every month based on the no. of rakes procured and the tum round of the type of wagons

with l0% concession on freight. It appeared tliat the appellant were liablb to pay service tax

on the consideration received by them frorrr the Railways in form of concession / rebate

under the category of "supply of Tangible G'rods Services", as defined under erstwhile

Section 65(105)(zzzi) of the Finance Act, 1994 (hereinafter referred to as "the Acl"). The

relevant details / information / copy ofrelevant documents were obtained ftom the appellant

and it was observed that the appellant herd received consideratior to the tune of

Rs.3,37,67,699/-andRs.2,87,g3,6761-duringperiodfromOctober20l!toMarch20l6and

from April, 2016 to June 2017 respectively, on which they had not paid d ice tax

J The above observatiot.t culi:rinated into issuance o

notices dated 04-09-2017 and 18-09-2018 demanding service

Rs.43,62,182/- and Rs. 42,97,2161- respectively, which was adjudicated by the iower

adjudicating authority vide the impugned crcler. The adjudicating authority confirmed

demand under Section 73 (2) of lhe Act. a)ongwith interest undet Section 75 of the Act,

and also imposed penalty under Section 76 atid Section 77 of the Act.

4. Being aggrieved by the rrrlpugned orCer, the appellant had prefened the

present appeal, inter-alia, mainly on the lollowing facts and grounds:

or their business recl,liremeut, ilie1,' had entered into an agreement on

lways under the "Wagon Investn"I ent Scheme". as per u-hich tl',ey have
a)

umber ofBCN rake so procured by ttrem. In pursuAnt of the investrnent

(i)

08

rre

Page 3 of 12
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Appeal No: V2l19/RAJ/2021

I

made by

rebate of

(iD

were entitled ir] ri guaranteed sr.tpply of 4 rakes per month and a freight

impugned order does not iay dovrn or specifr as to how the ingredients or

the appli f charging sectior,-' definition oi "supply of tangible goods service" is met

or attracted constituents i.e. "(egal right of possession" and "effective control"

has not been d to rest wirh them and-.,vitbout which the transaction can not be said to

be attracted service under the saici category,

ods :',,ouid be chargeable to service tax provided there is

ss ! Lrn and "Efiective Control" of such goods from the

of sc;vice. firere does not appear any discussion or

ailegation in the SCN / impugned order as to how the appellant could have exercised either

the "Right o Controi" of such tangible goods i.e. railway wagons,

n for taxability. The scope ofthe valuation rules in so

franred thetennder, will occupy or elaborate the field

which is the

only once the or the charge is estal-',irsheci with certainty, else such aspect of valuation

not come to aid to make ihe enlry otherwise not charged and one being

merely as

settled provision in interr.rretation of taxing statute that one has to look

clearly said. There is no Loonl for any intendment. There is neither equity

l'airy at the

to a tax. Nothing tc be read in, nothing to be implied and one has to look

e used. In this regard, thcy relied upon following case laws:

SC 571

Sabha Chhindnara Vs. Central Province Syndicate Ltd. [AIR 1971

o Allas Cycle Industries Vs. State of I{arayana IAIP. 1g':l2 SC i2l ]

That as per agreement with the Indian Railways dated 03.04.2008,

(a) The assets become a part or merged in the general pool of wagons of

the Indiarr Raitways.(cl. 3. i)

) The assets become

Railways(ct.2.3).

a part of the rolling stock of the Indian

) They do not repair or maintain the assets, it is done by the Indian

Railways.(c1.7)

) The Indian Railways have full liberty or even modifr the assets as per

its requirement.lcl.Q,1

In the event ol any accidenr" they have only the limited right to claim

%r section 67 the Act and the rules

(iv)

l'no

o

(v)

depreciated value ol the assets(cl 10.2).

Page 4 of 12
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(f) There is no payment by way of I

Railways.(c1.3.3. 1.1 )

(g) The only benefit for the investment was

guaranteed supply of wagons i.e. 4 rakes per

of the assets would be almost nil. and given the

of the assets. Therefore, the transfer to Railways I

possession as envisaged in the statue.

c
9lRAJt2021

in freight

c1.3.3.i.1).

by

(vi)

rebate in freight is only a return ofthe investment.

Therefore, once the investment is made and entereC in1o,

noticee is not in a position to exercise tuly type of control assets.

That as regards the requirement of right of "possession" o

submit that

(a) During the default period of agreement i.e. 15 years,

have entered into to perform, ihe noticee do not

possession of the assets. And aller completion of the

years the assets shall get so to say automatically to the [ndian

Railways (Cl. 40). There is no mention of any agreed value or scope of any

natural agreement as to such ''ralue as per the agreement such transfer. It

is not in dispute that at the end ol 15 years the gross depreciated value

of CI. 10.2 of the

agreement, at the most, the investor/ noticee may lay its on deoreciated

value as per Income Tax Ruies minus scrap value i.e- at the most scrap value

without any right of

(b) The option or right of possession .even by a pre- oIt ls

wrong in the context. There is no year wise agreed buy out price in agreement

and given the purport of valuatioi.i as in Cl 10.2, it is onl scrap value that

such successor in interest of thc noticee company the

hands upon. Therefore, even by an early termination of

rare event, the noticee camot exercise any right of re-

,.
a

:.1'

whatsoever, as required by the charging provision of o

Appeai No
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iota of any rebutlal t. the afc;esaid factual and legal relationship of the

parties by the impugrreci ortier. An<i on the other hand, the charge to tax,

invoking the extencied period of limitation has been confirmed solely based

the letter of the TR.t-i daled, 29.Q2.2008. Therefore, the impugned order

ssly fails to establish the chaige, the test of deemed sale or payment of

'I is not gelrnane in the ccntevl, since the charge to service tax under

ice tax laws have tc ieaci in arxi applied by the extant service tax laws and

not any other law

(vii) They submitted that first a.nd for';most, the transaction has to be a "service" to be

attracted by the charging provisions o1'Section 658. The transaction is not covered under the

ambit ol "Declared Services" (Sectiori 66E) since ihere is no transfer of goods by way of

hiring, leasing, licensing or in any such rnarmer without transfer of right to use such goods,

as the right to rise the goods i.e. wagons is ne.zer with them, as explained supra. The lower

authority did not consider the position in iaw per section 658 (44) of the Act in defining

"Service" - means any activity carried our by a person for another for consideration and

includes a declared service but shall irct ir,clude (1) an activity which constitutes merely a

L

transfer.of title in goods or immovable properqv, by way of sale, gift or in any other manner;
,]

or (2) such tr4nsfer, delivery or supply ofany goods which is deemed to be a sale within the
I

meaning of clar[se (2qA) of article 356 of the Constitution; that the inveslment made by
,,1

thern in pursrlant to the public scheme or' Indim Railways and promote Public-Private

partnership and, there is not elemeni of any separate service provided or to be provided by
I

the parties and neither there is any supply ol tangible goods by retaining right ofpossession

and ccntrol. Even assuming though not admitting, particularly in context of the aspects as

contended in the SCN itself, ciiirrg 1he clarification of TRU dated 29.02.2008, that a

transaction if it involves both possession and control of the goods to the user of the goods,

will be a "deemed sale", then given the exclusion oi "deemed sale" in the definition itself,
.i

the transaction cannot be treated as se.rv'ice and noi liable to service tax.

(viii) The lowei authority had grossly erred in confirming penalty u/s. 76 and 77 vide the

impugngd ordeq, iNo mens-rea have been aitributed against them. On the other hand, they
l,i

have made available true and complete detaiis of transactions. They were under bonafide
i

belief that such tiausaction don't attract lev,v of service tax in light of the submissions made

in para(s) suprE gonfirming penaity was totalili unwarranted. Assuming but not admitting,

that such transaction is covered umier the net of service tax, considering the issue on its

merits and their,point of view, there could not be any occasion to depart from Section 80 of

the Act. In this regard. they relied unon the judgment in the case of Fruition Inlormalics

12012 (2 30 (Kar)l and Mis. ETA Engineering Ltd. [2004(174)ELT 19]

5

J,
.s"
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Jan,

ber 2014,

treating it

of Service tax

for "Supply

s as under :

thal

and

where

(x) in identical matter for the SCI\ for ea.,iier period for the peri

March,2012 and for April,2012 to March, 2013 and April 2013 to

Commissioner (Appeals), Cen. Ex. & Cus. Rajkot vide OIA no. cus-000-

202- 1 4 - 1 5 dt. 26.09.201 4, OIA No. RA.I-EXC U S-000-APP-003- I 5- 1 16.04.20 I 5

OIA No. RJT-EXCUS-000-APP- I 45-1 6- 1 7 daJed 1 9.0 1.201 7 has allo appeals.

I have carefully gone through the facts of the case, order

submissions made by the appellant in the Crotrncis of Appeal as weil the co

personal hearing. The issue to be decided in the present appeal is the

liable to pay service tax on the freight rebate rr:ceived by them from Rail

6.

marmer.

appel

terms of Wagon Investment Scheme (hereinafter referred to as '

consideration towards provision of serv'ices o: oiheiwise.

7.1 I find that the Lower Authoriti' has conlirmed the

"Supply of Tangible Goods service". The definition of taxable

Tangibie Goods" given at under erstwhile Sectior 65(1 05)( zzzzj) of

7.2. On going tluough the documents a-vailable on

entire issue revolves around an investroent scheme of Indian

enteled into between the Appellanl and Go'rt of lndia through Indian

on an investment made by the appellant is guaranteed in a prede

highlights ofthe Agreement are as under:-

The Railway Adminisffation :;lza.il give Jreight rebate on the

tariffrates to the Invpstor :;s :nay be notified by

ent from time t0 time.

e it1

" any service provided or to he provided,-

(zzzzj) to any persori, by atw other person in re oJ'

tangible goods including nacltir.er),. equipment and es.for

use, without lransferring right Ltf p:,ssession and e al
such machinery, equiprnent 4;1al a1tpliances. "

The

rn

I

Page 7 o

aI

agons procured under ihe sclLeme will merge and

(ir) An identical situation in case o1' MSPi- tr.1d. [201] (15) Sl R 90 tl-ri. liung.)1,

FIon'ble'l ribunal aftcr considering anrl discLlssi:,g ihc issr.rc. has granted unennrlitional stay

in thc matter. Similar'ly. ratio o1' ciecision rr L:as,: ol' Bhima SSK- f -ta.'l 1ZO i :-if Ol-ZZS-

CIISTAT-MUM] was applicabie in f.ire pr'es --rr1 casi'.

5. Personal Hearing in the maltel was held on 30-09-2021. Sf,h Harshit Thaker,

Sr. Manager (Accounts) attended the heanng. lle rcirerated the grounds ofithe appeal. I

@ -,b
I

I
3"1

l
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general pool of wagoris ql htdian !?ciiways

gudra
Freight rebote o! iA?i shail be granted for 15 years and

nteed supply of ',r47?:ctis Gt lixe rete of 4 rakes per month.

, funershil: of Wagor;s: i).,' i,t:rship ;ti BCN wagons procured under

hgon lnuestmeni ,\,iieme iWIS,) ,shall get trans-fened to Indian

Railways after 15 yeors .liatt irc dtle on which Jull rake has been

handed over to IR.

The Railway Adni r:;strtrtktt: tvil.i provide above guaranteed

clearance per mort)i Jbr ,; ptriod. of l5 years from the

cemmencemenl dule t'r" !!;z bust:' t;f supply arul availability of
wagons for service./ ctstttttt,::::irti ug ....

Free time and denu;r,tgc rule,s opplicahle to railway owned

whgons Jiom time ta tific 'v',,ili bc u1:plicable to wagons procured

uhder 17'15.

No mointenance ci::rge:. v!l! he levied Jbr maintenance

4rldertaken by Indior. Rtitirt:t1.s ci:: per standcrrd norms.

Tlle Indian Railwut,s n';ii i:e ai liDelly to make the necessory

modification/ changa: - l ihe lragolts which they would carry otrt

ai) their own wagons af simiiar design.

Ih the event of suth u ,.t'i(t!f gelt.ing condemned as a rcsult of
qicident. Indion Rail,a t'; v,ill pq the depreciated value as per

$npome tax Rules min,ts .n;rtp rctli.le oJ the wagon at the time of
c'dndemnqtion

trn ,the et'ent of terniinat:ttt; al'the ,greement by the Investor on

lbtounr of liquidurion / rim yler wilit other company or due to any

dlleration / deletion in th,: scheme. the ownership of wagons would

fehain with Inveslcr. Hr'trlerer, lhe iweslor shall have option lo

lell the u'agons to l,ndi';n Raiiways at a mutually agreed price.".

J.0

5.0

7.0

9.0

t0.2

I 1.0

'7.3. It is obsJrved from the above tems & concl-itions that the appellant once enters in the

scheme; the wagons get absorbed in general !.ccl of wagons of Indian Railways. Thus,

although the ownership of wagon: remains with the appellant, they don't have the

possession of these lvagons. Moreover, the appeliant does not have any effective control

over these wagotrs. Further, no maint*naace cirarges would be levied for maintenance

undertaken by Railways as per standarri uomis an<i Railways would be at liberty to make the

necessary modifiiations / changes ol lhe rvagons. it can be seen that this agreement does not

reler any "supply ol Wagons'' by th: ,{prrellairi, but an investment lo procure wagons.
.i

fherefore, I find &rce in the argun-rent of the aFpeiiant that the transaction would be covered
il

. ll
,irnder the servicq tax net oniy if twc basic criteria viz. (i) Possession of goods and (ii)

Effective Control are satisfied. In the instant case, on perusal of aforesaid clauses of the

agreement, I firtd that the neither tire possession of r iagons nor effective control over these
i

wagons rests with ttre appellant. Thus. u.r .iieu' of above, the transaction does not pass the

basic test of "Supply of Tangible Goods'' lor levv ol Service Tax. I, therefore, conclude and

hold that the agreement made by ths appellaitt with the Indian Railways is an investment

deal and such an pct of investment and return thereon under the said agreement does not fall

of service categcr-"" of "supply of tangible goods" and do not attract

,ts-

L4-A

irnder thr:

Page 8 ol l2
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I also observe that my predecessors vide Orders-in-

Appe
o

service tax

8

"14. Regarding the period .fi.orn 01.07.2012. as held above that
during the lt"ansaction between the appellant and Indian R.dilway.s, the
possession ond effective control over the wogons remoined wirtt Railwoys.
It is also undisputed that the appellant had invested in the sdl,teme for the

reason to get guaranteed suppty of racks and rebate tn freiglllt.lAs per the

said agreement, it is obvious that the appellant had not entered into the

investmenl scheme with any motive to earn income by woy of giving
wagons on hiring. It is al:o cleur 1i'onr the clause 4 & clau.pe l1 of the

agreement that once the wagons utere given by the appetltint to Indian
Railways under ll'agon Investmeni Scheme, the same v)ere not going to be

returned to them under any ci/.cumstances. This means that the

Government had launched sltch lyp? of the Public-Privdte partnership
scheme with sole intention to expand their capital and in tutn, they were

granted benefits in the form of guolonteed rokes and discount in freight.
Under these circumslances, I am qf the view thal the supply af guaranteed

rakes and discount in.freight is nothing blt return on lheir" investment, and

cannot be termed as senice. in lhis regard, I find force in the alguments

put forth by the appellant that it ought tc ht|e been considered that section

658 (44) of the Act in defining servicp neens any activity carried out by a

person for another for consideraticn and includes a declared service bul

shall not include (1) a transfer o,f ri e in goods or immouable property, b1t

wcy of sale, gift or in any other m{ffiner, or (2) suclt transfer, delivery or

supply of any goods which is deemed to be a sale within the meaning ol
clause (29A) of article 366 of the constitution. The investment made by

them is pursuant to the public schente o.f Indian railways and promote

Public-Private partnership and there is no element of separate "service"

providerl or to be provided by the parties and neither there is any supply of
tangible goods by retaining right of possession and 'bontrol. The

consideration received by the appellant cannot be termed as coltsideration

received lowards service provided by them as the transaction does not pass

the test of supply of taxable,service to the Railways by the appellant.

In view of above discussion, I.find that the appellant were not liable to

pay service tctx even during the peiiocl Jrom 01.07.2012 to 31.d3)2013. "

he Appellant has contended that the aiijudicating authority erred in not following

iat discipline, as relied upon Order-in-Appeals dated 26-0g-20i4,16-04-2015 and

19-01-2017 passed by the then Commissioner (Appeals), Rajkot in their own case were not

l'agc 9 of 12

Nos. (i) RJT-

EXCIJS-000-App-202-14-15 dated 26.09.2iir 4. (ri) iiJ't-EXCLls-000-App-003- 1 5- l6 dated

16.04.2015 and (iii) R.IT-EXCUS-000-A^PP- 145- 16- l7 dated 19.01.2017 in the proceedings

of earlier pcriod in appellant's own c.rse, has also ti.ok a sirlilar view. In ithe said orclcr. after

discussing the relevant definiticr.i anci ca.sc iir."r s .cfer:i'cd by the Appellant i.e. MSpL I-td. vs.

CCE. Belgaum l2}l2 (25) STR 90 1Tr.i. .- i;rrn*.)1, Bhima SSK lta. JZOt:-ffOi--ZZS-

CESTAT-MUMI. and M/s. Blue Darl Aviaiic;r i.rd. J2012 (05) LCX 01561, it was observed

as under: -

)E)

t,
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considered by lhe adjudicating authority on the grcunds that said orders were accepted by

the Departmeni gn monetary limits at';C tlot cn merits.
j

. I rr

t

9.1 It is ppitinent to menlion that when the Department accepted the Orders-in-Appeal

on monerary liinii, fact remains that said orders have not been reversed by higher appellate

I

aurhority and boirsequenrly binding on rhe adjud;cating authority. The judicial discipline
l

required the ddjudicating authodty to have ibllc'.ved the said orders in letter and spirit. When

any order is accepted on monetary limit, the Depafrment may agitate the issue in appropriate

case in other appeal proceedings, but it is not open lor the adjudicating authority to pass
l{

order on meritr disregarding binding .iudir:ial precedent. The adjudicating authority may
LI

distinguish relied upon decision, i:'tliere is r,harge in facts or change in legal position.

However, there ib no change in legai plovisions brought out in the SCN or in impugned

order. Hence, I iind merit in contention ofthe appellant.

9.2 My viewq are supported by the Order i-lassed by the Hon'ble CESTAT, New Delhi in

the case of RGL Converters reported as 20i5 (315) E.L.T. 309 (Tri. - Del.), wherein it has

been held that, 
.

,;
| " I 0 h b adomatic that judgments rtf thit Tribunal have precedential authority

r,. and are . btpding on all quasi-juclicia! authorities (Primary or Appellate),

t,'i, I administdlilig the provisions of the Act, 1944. lf an adjudicating authority is
' '1, unqware bf,lhis basic principle, the clrthcrily must be inferred to be inadequdtely

, equipped to deliver the quosi-jtidit illl junctions entrusted to his case. if the

authority is aware of the hicrcrchical judicial discipline (of precedents) but

chooses to transgress the di,tcipline. lhe conduct amounts lo judicial misconduct,

liable in appropriale cases.fbr discipliilary action.

I 1 . h it a trite principle that a. lihol ordar ef this Tribunal, enunciating a ratkt
decidendi, iS an operative judgmtnt per .\e; not contingent on ratifrcation by ary)

higher forum, .for its vitalitl, or precer.lential outhority. The fact that Revenue's

appeal against the judgment oj iliis Trihuna! vas rejected only on the ground of
bar of limitation and not in at'iiniutktn ol the conclusions recorded on merits,

does not dirogate Jiom the principle that a .juigTnsnl of this Tribunal is per se of
binding precedentiol vitality quu adjntlicating uuthorities lower in the hierarchy,

such as a primary adjudicating alithoritl or a Commissioner (Appeals). This is
too well settled to justify elcborc:te ana!1tse.s and exposition, of this protean
principle.

12. Nevertheless, the primary cnd rhe lou,er appellate authorities in this case,

. despite adyefting to the judgntent af this Tribunal and without concluding that the

, , judgment,ilipd suJfered either u tentporcl or plenary eclipse (on account of

i suspension ,Qr reversal of its ratio by ary higher judicial authority), have chosen

. to ignorg $Adicial discipline c;nC" have ,ecorded conclusions diametrically
contrary $ the judgment oJ !hi: fril.,unoi. This is either illustrative of gtross

incompeteice or L'lear irrespr:nsible coniluc! and a serious lransgression of
quasi-judicial norms by lhe printor.l, tlnd lhe lower appellate authorities, in this
case. Such perverse orders .fiirtlrcr clog tlee c;ppellate docket of this Tribunal,

already burdened with a huge pendenty, aparl from accentuating the faith deficit
of the cilizen/assessee, in departntental adiuclication. "

J,
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1i

in 1he case of

hiis becn held

9.3 I also rely on the decision renderecl by the l-ion'ble Gujarat Hi

Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), w

that,

t

"8. The adjudicating olficer acl.s as a quasi .iudicial alrthority bound by

the law of precedent and binding elfect of the order passe

authority or Tribunal of superior jurisdiction. If his order

the higher
'ght to be

erroneous by the Department, the Department can as well prefer),1 I in ternts

of the statutory provisions contained in the Cer;lral Excise Act, l
9. Counsel for the petitioners brought ro our notice lhe dec

lr

of the Apax

Court in the case of Union of India v. Kamlaltshi Finance tion Ltd.

reported in 1991 (55) E.L.T. 433 (5.C.) in which while approving thg criticism of
the High Court of the Revenue Authorities not following the bindifig precedent,

the Apex Court observed that :- I

"6...lt cannot be too vehemently emphosized that tt is of utmost imlorrarce th,tt,

in disposing of the quasi-judicial issues before them, revenue fficers are bound

by the decisions of the appellate authorities. The order of the Appellate Collector

is binding on the Assistant Collectors v,orking within his jurisdittion and the

order of the Tribunal is binding upon the Assistani Collectors and ihe Appelkte
Collectors who function under the jurisdiction of the Tribwtal Ifte principles of
judicial discipline require that the ortlers af the higher appeltaie authorities
shotld be followed unreservedly by the subordinate authorities. The more .fact
that the order of the appellote authorily is not "acceptable" to the department -

in itself an objectionable phrase - and is the subiect-matter of an appeal can

furnish no ground for not following it unless its operotion has beeh'suspended by
a competent Court. If this healthy rule is not followed, the result,)will only be

undue harassment to assessees and choos in odministration of tax lo'ws-

7. The impression or anxiety of the Assistant Collector that, if he accepter) the
assessee's contention, the department woLtld lose reyenue and would also have no
lernedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the deparlment in thi,e regard. Under sub-section (1), where
lhe Central Board of Excise and Custcnts (Direct Taxe,s) comes acrqss any ot.der
passed by the Collector of Centrcl Excise vtjth the legatity or propriety of uthich

ffi:

Page ll of i?

I

Appellate Tribunal for
the determination of such points arising out of the decision or ordei as may be
specified by the Board in its order. (Jnder sub-section (2) the Collector of Central
Excise, when he comes lcross an)) order passed by an attthority iibordinate to
him, if not satisfied with its legality or propiety, may direct such. authoriry to
opply to the Collector (Appeals) for tlte cletermination of such poinis arising out
of the decision or order as may be specified hy the Collector of Central Excise in
his order and there is a /urther right of appeal to the deportment. The po,;ition
now, therefore, is that, if any order passed by Ltn As,sist.mt Collcctor or Colector
is adverse to lhe interests of the Revenue, the imntediately higher adminisn"ative

has the power to have the malter satisfactorily resolved by taking up the
to the Appellate Coliector or the Appellate Tribunal ori the gase may be. In

light of these amended provisions, lhere can be no juslification for any
Collector or Callector rqfusing to -lblkm the order of the Appellate
or the Appellate Tribuyrui, as the cuse may be, even whbre he may have

reserrations on its correctness.. ile ho"s io .follow the order of the higher
appellate authority. This may instantly ccruse some prejttdice b the Rettenue but
the remedy is also itt the hands oJ' lhe same cfficer. He has only to bring the
matler to the notice of the Board or the Collector so as to enable appropriate
proceedings being taken under S.3jE(l) or (2) to keep the interests oJ the

will no doubt be finally
department alive. lf the officer's view is the correct one, it
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upheld Ret,enue will get the duty, though aJier some delay which such
uld entail. "

.4 Ial the decision ren,lered b1,the i{on'ble Madras High Court in the case of

Industrial Company (lMC) reporled as 2C18 (18) c.S.T.L. 396 (Mad.), wherein it

been

0

legally

,,8.

been

the A

h

this

appeal.

v

t is of the viei1, !h{!i wheit the order passed by the Tribunal has not

set aside by the iion'h!e Supr.eme Court, it is the bounden duty of

ng Authority lo 1'oiiotu the !ut:' laid down by the Tribunal. Since a

n has not been .f<.tlioweri by the . djudicating Authority in this case,

interfere straighrowa;t without relegating the assessee to lile an

ew of above, the serl,ice tax confirmed by the impugned order is not

and is liable to be set asidc. As ihe entire demand of service tax is not

question ofdemanding interest under erstwhile Section 75 ofthe Act and

of the above, I alior,v ihe appeal filed by the appellant and

passed by the lower ai,judrcating authority.

em rS fr rd ?dra 6r frqe,il srt6 dt* t ftqr qrcr tr

appeal ed by the appellant stands disposed off in above terms.

scr{)
,>o 0 $-<30^ rt-vY

2- I GST (/'tppveels) en-u-a (orfr-eu)

oner, CGST & Central E;<cise" Ahmedabad.

oner. CGSI' & Central Excrse, Rajkot.

issioner, CGST & Centrai Excise Division, Jamnagar-ll.

imposition ties under erstwhile Section 76 arfi 77 of the Act does not arise and.

are also required to be set aside.cordingly

the impugned

l

)

2I
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)

)
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