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:: ORDER-IN-APPEAL ::

: ., Dist: Dwarka!
(hereinafter referred to as “the appellanit™) has liled the present app:éal alongwith stay
application against the Order-in-Original No. 01 & 02/DC/IAM-11/2020-21 dated
18-12-2020 (herecinafter referred to as ‘the impugned order’) passt‘id by the DE[]!.II,‘,Y;

M/s. Tata Chemicals Lid.. At: Mithapur, Okha M

Commissioner, CGST & Central Excise, Division Jamnagar-II (hcreiilfiiﬂer referred to as

‘the lower adjudicating authority’). |!

i |
2 Briefly stated, facts of the case are that the appellant are-hnlderﬁ of Service
Tax Registration No. AAACT4059MST005. On the basis of intelligence, the appellant wcre.
a Wagon Owner under the “Wagon Investent Scheme™ of India Railufays and were not
discharging duty liability correctly, an inquiry was conducted. It was observed that as per
the said scheme, the investor in the scheme procured and provided wagm:fls to the Railwayls,l
who in turn, offered such wagon owners concession / rebate on rm‘lwa}f freight. The
Customers investing in Railway wagons were assured of supplying a guaranteed no. of rakes
every month based on the no. of rakes procured and the turn round of the type of wagons
with 10% concession on freight, It appeared that the appellant were liable to pay service tax
on the consideration received by them from the Railways in form of concession / rebate
under the category of “Supply of Tangible Goods Services”, as defined under erstwhile
Section 65(105)(zzzzj) of the Finance Act. 1994 (hereinafter referred to as “the Act”™). The
relevant details / information / copy of relevant documents were obtained from the appellant
and it was observed that the appellant had received consideration to the tune of
Rs.3.37,67.699/- and Rs. 2,87.93.676/- during period from October 2014 to March 2016 and
from April, 2016 to June 2017 respectively. on which they had not paid sgunri::c ax.

3 The above observation culminated into issuance ofélwo show cause
notices dated 04-09-2017 and 18-09-2018 demanding service tax amount of
Rs.43.62.182/- and Rs. 42.97.216/- respectively, which was adjudicated by the lower
adjudicating authority vide the impugned order. The adjudicating authority confirmed
demand under Section 73 (2) of the Act aiongwith interest under Section 75 of the Act,

and also imposed penalty under Section 76 und Section 77 of the Act.

4, Being aggrieved by the mmpugned order, the appellant had preferred the

present appeal, inter-alia, mainly on the following facts and grounds:

| [ '|
or their business requirement, they had entered into an agreement on

A a5
0142008 Withi

ilways under the “Wagon Investment Scheme™. as pe.r which they have

=
[

."ag.tfeud to move nuﬁ umber of BCN rake so procured by them. In pursus:l_n't of the investment
i i - ! i
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Appeal No: V21 9RAL2021

made by them, they were entitled to a guarantced supply of 4 rakes per month and a freight
rebate of 10%.

(ii) The said impugned order does not lay down or specify as to how the ingredients or
the applicability of charging section/ definition of “supply of tangible goods service” is met
or attracted as:c'Jsential constituents i.e. “legal richt of possession™ and “effective control™
has not been atll:r:ilbuted to rest with them and without which the transaction can not be said to

be attracted to the service under the said category.

(1i1) That supply of tangible goods wouid be chargeable to service tax provided there is
no transfer of the “Right to Possession” and “Effective Control” of such goods from the
service provider to the recipient of service. There does not appear any discussion or
allegation in the SCN / impugned order as to how the appellant could have exercised either
the “Right of Possession” or “Effective Conirol” of such tangible goods i.e. railway wagons,
which is the first and foremost condition for taxability. The scope of the valuation rules in so
far section 67 of the Act and the rules framed thereunder, will occupy or elaborate the field
only once the entry or the charge is established with certainty, else such aspect of valuation
is otiose and will not come 10 aid 10 make the entry otherwise not charged and one being

charged to tax.

(iv) It is settled provision in interpretation of taxing statute that one has to look
merely as what is clearly said. There is no room for any intendment. There is neither equity
| nor presumption as to a tax. Nothing to be read in. nothing to be implied and one has to look

. fairy at the language used. In this regard, they relied upon following case laws:

o Janapada Sabha Chhindwara Vs. Central Province Syndicate Ltd. [AIR 1971
SC 57]
o Atlas Cycle Industries Vs. State of Harayana [AIR 1972 SC 121]

{(v) That as per agreement with the indian Railways dated 03.04.2008,
(a) The assets become a part or merged in the general pool of wagons of
o the Indian Railways.(cl. 3.1)

.i{b} The assets become a part of the rolling stock of the Indian

Railways(cl.2.3).
() They do not repair or maintain the assets. it is done by the Indian
V | Railways.(cl.7)
: _fd} The Indian Railways have full liberty or even modify the assets as per
,1 | its requirement.(cl.9)

In the event of any accident. they have only the limited right to claim

e depreciated value of the ass=is(cl 10.2).
Page 4 of 12



(vi)

Hil

‘!&e
entals by

(f) There is no payment by way of leasé
Railways.(cl.3.3.1.1)

(g) The only benefit for the invesiment was re'_!'

guaranteed supply of wagons i.e. 4 rakes per mmﬁ,_l (CL3.3.1.1). The

rebate in freight is only a return of the investment. |“|
i

Therefore, once the investment is made and agrecme_l:lif s entered into, the

noticee is not in a position o exercise any type of control over the assets.

That as regards the requirement of right of “possession” over|the assets, it is to

submit that

(a)

(b)

l| .
During the default period of agreement i.e. 15 years, which both the parties

have entered into to perform, the noticee do not have :my right to claim
possession of the assets. And afier completion of the aéret—:d pe.:rind of 15
years the assets shall gel so (o say automatically transferred to the Indian
Railways (Cl. 40). There is no mention of any agreed value or scope of any
natural agreement as to such value as per the agreement upon such transfer. It
is not in dispute that at the end of 15 years the gross value/ depreciated value
of the assets would be almost nil, and given the pmpusal: of Cl. 10.2 of the
agreement, at the most, the investor/ noticee may lay its hands on depreciated
value as per Income Tax Rules minus scrap value i.e. at the most scrap value
of the assets. Therefore, the transfer to Railways | without any right of
possession as envisaged in the statue.
i

The option or right of possession even by a pre-mature termination is not
forthcoming. Since it is only in the exceptional/ rare/ uﬁlikely situation of a
termination of the agreement as per (cl..11.0) i.e. on account of quujdaﬁnn?
merger with other company or due to alteration/ deletig}n;uf the investment
scheme (not in the hands of the noticee), the noticee company, in such form
or manner as it may exist can seck / opt for sale of the assets at a mutually
agreed price. Such a possibility in the currency of the noticee existing as such
is not possible and therefore Lo <ay that it is the right of the noticee as such is
wrong in the context. There is no year wise agreed buy out price in agreement
and given the purport of valuatioa as in Cl 10.2, it is only the scrap value that
such successor in interest of the noticee company may in the remote lay its

|
hands upon. Therefore. even by an early termination of the agreement in such

x . . . v M
rare event, the noticee cannot exercise any right of re-possession/ possession

whatsoever, as required by the charging provision of the section. There is no
Page 5 of 12



Appeal No: V21 8/RAN2021

iota of any rebuttal to the aferesaid factual and legal relationship of the
parties by the impugred order. And on the other hand, the charge to tax,
invoking the extended period of lumitation has been confirmed solely based

. (m the letter of the TRU dated 29.02.2008. Therefore, the impugned order

. ! ' ll ssly fails to establish the charge, the test of deemed sale or payment of
'IQ‘%T is not germane in (ke context, since the charge to service tax under
iservice tax laws have to read in and applied by the extant service tax laws and

not any other law.

(vil)  They submitted that first and foremost, the transaction has to be a “service™ to be
attracted by the charging provisions of Section 66B. The transaction is not covered under the
ambit of “Declared Services” (Section 66E) since there is no transfer of goods by way of
hiring, leasing, licensing or in any such manner without transfer of right to use such goods,
as the right to use the goods i.e. wagons is never with them, as explained supra. The lower
authority did not consider the position in law per section 65B (44) of the Act in defining
“Service” — means any activity carried out by a person for another for consideration and
includes a declared service but shall not include (1) an activity which constitutes merely a
transfer. of title %‘Lgtmds or immovable propertv, by way of sale, gift or in any other manner;
or (2} such tré.t_:;fer, delivery or supply cof any goods which i1s deemed to be a sale within the

. meaning of cﬁlﬂe (29A) of article 366 of the Censtitution; that the investment made by
e

. them in pursuant to the public scheme of Indiun Railways and promote Public-Private

partnership and there is not element of any separate service provided or to be provided by
the parties and ;_,wither there is any supply of tangible goods by retaining right of possession
and control. Even assuming though not admitting, particularly in context of the aspects as
contended in the SCN itself, ciiing the clarification of TRU dated 29.02.2008, that a
transaction if it involves both possession and control of the goods to the user of the goods,
will be a “deemed sale”, then given the exclusion of “deemed sale” in the definition itself,
the transaction cannot be treated as service and not liable to service tax.

(viti) The Im;wcr authority had grossly erred in confirming penalty u/s. 76 and 77 vide the
impugned order. ii'Nm mens-rea have been attributed against them. On the other hand, they
have made avmbﬁb'le true and complete details of transactions. They were under bonafide

belief that such transaction don’t atiract levy of service tax in light of the submissions made

| in para(s) supr&_,% confirming penaity was totally unwarranted. Assuming but not admitting,

| that such Iranéﬂctiﬂn is covered under the net of service tax, considering the issue on its

merits and their point of view, there could not be any occasion to depart from Section 80 of
the Act. In this regard, they relied upon the judgment in the case of Fruition Informatics
12012 (282, 30 (Kar)] and M/s. ETA Engineering Ltd. [2004(174)ELT 19].
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Hon’ble Tribunal after considering and discussing the issue, has grantes I' conditional SIﬁi"
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in the matter. Similarly, ratio of decision in case of Bhima SSK Ltd\|[2013-TIOL-775-

3 11

CESTAT-MUM] was applicable in the present case. 1l gl

| gl

| ;Ll i3

i 31

(x) In identical matter for the SCN for earlier period for the period rom Jan, 2009 to
March, 2012 and for April, 2012 to March, 2013 and April 2013 to Il ptember 2014, thﬁ:
Commissioner (Appeals), Cen. Ex. & Cus. Rajkot vide OIA no. R4 &éXCUS—{}DmAH%‘u
202-14-15 dt. 26.09.2014, OIA No. RAJ-EXCUS-000-APP-003-15-16 Dt. 16.04.2015 and

O1A No. RIT-EXCUS-000-APP-145-16-17 dated 19.01.2017 has allowed their appeals.
I

| ¥ il

- £ Personal Hearing in the matter was held on 30-09-2021. SFH Harshit Thaleel_‘,j’
ar. Manager (Accounts) attended the hearing. He reiterated the grounds n{#t,hc appeal. ! i'
1 : i | |

6. I have carefully gone through the facts of the case, the impugned order and

submissions made by the appellant in the Grounds of Appeal as well as during the course of
personal hearing. The issue to be decided in the present appeal is whether the appellant is
liable to pay service tax on the freight rebate received by them from the Indian Railwaysin
terms of Wagon Investment Scheme (hereinatier referred to as "sclicimt:"] treating it as

consideration towards provision of services or otherwise.

7.1 [ find that the Lower Authority has confirmed the demand of Service tax on
“Supply of Tangible Goods service”. The definition of taxable service for “Supply of

Tangible Goods™ given at under erstwhile Section 65(105)(zzzzj) of the Act is as under

“any service provided or 10 he provided,- I il |
(zzzzj) to any person, by any other person in refafia:p;fnjl supply of |‘-
tangible goods including machinery. equipment and appliances for '
use, without (ransferring right of possession and eﬁ’r’:cﬁﬁﬂ control of

such machinery, equipment und vppliances.” (il

Al |
T2. On going through the documenis available on rccnrds,l-i: observe that the
entire issue revolves around an investment scheme of Indian Railway and ﬁgreemeﬂ
entered into between the Appellant and Govt of India through Indian Rai:IWE}'s where return
on an investment made by the appellant is guaranteed in a prﬂd&ﬁﬂﬁdi manner. The key
highlights of the Agreement are as under:-

>3 The Railway Administration shaill give freight rebate @10% on the
~.> N\normal tariff rates to the Invesior os may be notified by the Central
wlovernment from time o fime. !

Wagons procured under the scheme will merge and apémre in H
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general pool of wagons of Indian Railways.

3.3 .14 Freight refaic of 10% shall be granted for 13 years and
E waranteed supply of wazans ai the rate of 4 rakes per month.

. fi

4.0 i.gymrrshfp of Wagons: Cwnershin of BON wagons procured under
- Wagon Investmeni Scheme (WISI shall get transferred to Indian
Railways after 15 years from the date on which full rake has been
handed over to IR.

50 1% T!re Railway Administration will provide above guaranteed
‘clearance per monti for « period of 15 years from the
commencement date on the basis of supply and availability of
wagons for service’ commicreial uye ...

70  Free time and demwrage rules applicable to railway owned
wagons from time (o time will he applicable to wagons procured
under WIS.

Ne maintenance charges will be levied for maintenance
undertaken by Indiarn Rat'wavs as per standard norms.

9.0 T”rz Indian Railwayy will be at liberiy to make the necessary
modification/ changes on the wagons which they would carry out
on their own wagons of similwr design,

10.2 fal the event of such wazons gerring condemned as a result of
;gtx‘rdem Indian Railwavs will puy the depreciated value as per

. \ﬁdme tax Rules minus serap value of the wagon at the time of
‘condemnation

11.0 § I\‘!' the event of rerminaiion of the agreement by the Investor on

ount of liquidation / werger with other company or due to any

teration / deletion in the scheme. the ownership of wagons would

remain with Invesior. However, the investor shall have option 1o
sell the wagons to Indian Railways at a mutually agreed price.”.

7.3, Itis observed from the above terms & conditions that the appellant once enters in the
scheme; the wagons get absorbed in general poci of wagons of Indian Railways. Thus,
although the ownership of wagons remains with the appellant, they don’t have the
possession of these wagons. Moreover, the appeliant does not have any effective control
over these wagons. Further, n:n mainienance charges would be levied for maintenance
undertaken by Railways as per standard norms and Railways would be at liberty to make the
necessary mudiﬁi:atiuns / changes or the wagons. It can be seen that this agreement does not
refer :.imy supﬁy of Wagons™ by the Appellant but an investment to procure wagons.

Therefﬂre [ find force in the argument of the appellant that the transaction would be covered

‘under the scrvi € tax net only if two basic critena viz. (i) Possession of goods and (ii)
| Effective Control are satisfied. In the instant case, on perusal of aforesaid clauses of the

agreement, | find that the neither the possession of wagons nor effective control over these

wagons rests with the appellant. Thus, in view uf above, the transaction does not pass the
basic test of “Supiﬂ}' of Tangible Goods™ for levy of Service Tax. 1, therefore, conclude and
hold that the agreement made by the appellant with the Indian Railways is an investment

deal and such an ,?{:t of investment and return thereon under the said agreement does not fall

of service categery of “supply of tangible goods™ and do not attract
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8. I also observe that my predecessors vide Orders- |

EXCUS-000-APP-202-14-15 dated 26.09.2014, (ii) RIT-EXCUS- DDU-' \| '.

CCE, Belgaum [2012 (25) STR 90 (Tri. — Bang.)}, Bhima SSK u_ [QﬂI?-IlDL-??S
CESTAT-MUM], and M/s, Blue Dart Aviation Ltd. [2012 (05) LCX ﬂiiﬁ], it was observed

as under: -

"14. Regarding the period from 01.07.2012, as held above that
during the transaction between the appellant and Indian quhvwr the
possession and effective control over the wagens remained with Railways. {
It is also undisputed that the appellant had invested in the scﬁ#m.e for the |
reason to get guaranteed supply of racks and rebate in freight. s per the
said agreement, it is obvious thai the appellant had not em’erad into the :
investment scheme with any motive to earn income by way of giving
wagons on hiring. It is also clear from the clause 4 & clause 11 of the
agreement thai once the wagons were given by the appellant to Indian
Railways under Wagon Investment Scheme, the same were not going 1o be
refurned fto them under any circumstances. This means that the
Government had launched such type of the Public-Private partnership
scheme with sole intention to expand their capital and in rum they were I
granted benefits in the form of guaranieed rakes and duwum in freight. !
Under these circumstances, I am of the view that the supply of guaranteed
rakes and discount in freight is nothing but return on their investmeni, and
cannol be termed as service. In this regard, I find force in the arguments

put forth by the appellant that it ought ic have been considered that section

638 (44) of the Act in defining service means any activity carried out by a
person for another for consideration and includes a declared service but
shall not include (1) a transfer of iitle in goods or immovable property, by
way of sale, gift or in any other manner, or (2) such transfer, delivery or
supply of any goods which is deemed to be a sale within the meaning of
clause (294) of article 366 of the constitution. The investment made by |
them is pursuant to the public scheme of Indian mr!way.*.' and pmmare
Public-Private partnership and there is no element of separate “service’
provided or to be provided by the parties and neither there is m:y supply of
tangible goods by retaining right of possession and control. The
consideration received by the appellant cannot be termed as consideration
received towards service provided by them as the transaction does not pass

the test of supply of taxable service to the Railways by the apgeﬂam

In view of above discussion, 1 find that the appellant were not liable to
pay service tax even during the period from 01.07.2012 to 31.03.2013."

"/ The Appellant has contended that the adjudicating authority erred in not following
~——the judicial discipline. as relied upon Order-in-Appeals dated 26-09-2014, 16-04-2015 and

19-01-2017 passed by the then Commissioner (Appeals), Rajkot in their own case were rmt
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considered by the adjudicating authority on the grounds that said orders were accepted by

the Departmcq on monetary limits and 1ol on merits.

9‘ I It is pp.t__tmem to mention that when the Department accepted the Orders-in-Appeal

| on monetary Iﬁ, fact remains that said orders have not been reversed by higher appellate

" sequently binding on the adjudicating authority. The judicial discipline
|

; r required the adjudicating authority to have foliowed the said orders in letter and spirit. When
d 7

any order is accepted on monetary limit, the Department may agitate the issue in appropriate
case in other sppcal proceedings, but it is not open for the adjudicating authority to pass
order on ment dasregardmg binding iudicial precedent. The adjudicating authority may
distinguish rehql:l upon decision, if thare is change in facts or change in legal position.
However, there is no change in legal provisions brought out in the SCN or in impugned

order. Hence, | find merit in contention of the appe!lant.

92 My viewé are supported by the Order passed by the Hon'ble CESTAT, New Delhi in
the case of R.GL Converters reported as 2015 (315) E.L.T. 309 (Tri. - Del.), wherein it has

“been held that,} &
L 0. It Ja'axmmam that judgmenis of this Tribunal have precedential authority

and are Mpdmg on all gquasi-judicial authorities (Primary or Appellate),
adm:msr%nkg the provisions of the Act, 1944, If an adjudicating authority is
unaware of this basic principle, the a ufhr,rir_} must be inferred to be inadeguately
equipped to deliver the quasi-fudicic! functions entrusted to his case. If the
authority is aware of the hierarchical judicial discipline (of precedents) but
chooses to transgress the discipline. the conduct amounts to judicial misconduct,
liable in appropriate cases for disciplinary action.

11, It is atrite principle that « final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgmen per s¢; not contingent on ratification by any
higher forum, for its vitality ar precedential authority. The fact that Revenue's
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adiudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well setiled to justify elaboroie analyses and exposition, of this protean
principle.

12, Nevertheless, the primary and the lower appellate authorities in this case,

despite m‘.l?a ing to the judgment of this Tribunal and without concluding that the
;udgmenr d suffered either a temporal or plenary eclipse (on account of
Suspensi reversal of its rario by anv higher judicial authority), have chosen
for fgn-:}rﬂ_p'ud'icfaf discipline and have recorded conclusions diametrically
contrary to the judgment of thiz Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apari from accentuating the faith deficit
of the citizen/assessee, in departmental adiudication.”

Page 10 of 12




11

9.3 1 also rely on the decision rendered by the Hon'ble Gujarat High¥

Claris Lifesciences Ltd, reported as 2013 (298) E.L.T. 45 (Guj.), where

|

I

|
I
“8.  The adjudicating officer acts as a guast judicial amhm'fry..‘-;?

the law of precedent and binding effect of the order r:..F".-'
authority or Tribunal of superior jurisdiction. If his order is|
erroneous by the Department, the Depariment can as well prefer appe
of the statutory provisions contained in the Central Excise Act, 1944

that,

=

!
_—
-
=
-—
L]
N
=
T

13 Counsel for the petitioners brought to our notice the decision of the Apex
Court in the case of Union of India v. Kamlakshi Finance {:._!‘jl:lﬂrﬂ!‘iim Lid
reported in 1991 (35) E.L.T. 433 (5.C.) in which while approving the criticism of
the High Court of the Revenue Authorities not following the binding precedent,

the Apex Court observed tha :- .

“6... It cannot be too vehemently emphasized that it is of wtmost f»#laﬂance that,

in disposing of the quasi-judicial issues before them, revenue ﬂﬁi&qrs are bound
by the decisions of the appellate authoritics. The order of the Appellate Collector
is binding on the Assistant Collectors working within his jurisdiction and the
order of the Tribunal is binding upon the Assistant Collectors and the Appellate
Collectors who function under the jurisdiction of the Tribunal. The principles of
Judicial discipline require that the orders of the higher appellate authorities
should be followed wnreservedly by the subordinate authorities. The more fact
that the order of the appellate authority is not "acceptable” to the department -
in itself an objectionable phrase - and is the subject-matter of an appeal can
Jurnish no ground for not following it uniess its operation has been suspended by
a competent Court. If this healthy rule is not followed, the result will only be
undue harassment to assessees and chaos in administration of tax I’c%ws

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’'s contention, the departmeni would lose revenue and would also have no
remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes aeross any order
passed by the Collecior of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collecior to apply to the Appellate Tribunal for
the determination of such poinis arising out of the decision or order as may be |
specified by the Board in its order. Under sub-section (2) the Colleetor of Central
Excise, when he comes across any order passed by an authority subordinate to r‘ i
him, if not satisfied with its legality or propriety, may direct such authority to T !
apply to the Collector (Appeals) for the determination of such pﬂfﬂ s arising owt
of the decision or order as may be specified by the Collector of Central Excise in
his order and there is a further right of appeal to the depaﬂmeﬁi‘. The position
now, therefore, is that, if any order passed by an Assistant Collector or Coljector
is adverse to the interests of the Revenue, the immediately hfghshlhﬂminiﬂmﬁve
| uthority has the power to have the maiter satisfactorily resolved fry.jakfng up the
wisue fo the Appellate Coliecior or the Appellate Tribunal as the case may be. In
e light of these amended provisions, there can be no jmﬂﬁcﬂﬁcm for any
;:.;a sistant Collector or Collector refusing to follow the order of the Appellate
: “s:Wollector or the Appellate Tribunal, as the case may be, even where he may have
//Some reservations on its correctness. He has to follow the order of the higher
appellate authority. This may instantly cause some prejudice to the Revenue but
the remedy is also in the hands of the same officer. He has an"!ja to bring the
maiter to the notice of the Beard or the Collector so as to enable appropriate
proceedings being taken under 5. I3E(1) or (2) to keep the interests of the
department alive. If the officer's view is the correct one, it will no doubt be finally
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upheld ﬂmﬁ the Revenue will get the duty. though after some delay which such
(i pmcerdw !w::-m’d emtail. "

i Wit
;'5 '. 9.4  Talso fe  on the decision rendered by the Hon'ble Madras High Court in the case of

. I_ndusmal Mmc?I Company (IMC) reported as 2018 (18) G.S.T.L. 396 (Mad.), wherein it

1[ hdsheenheldthﬁ,
(|

i §

|!I' “8.  This 'F'burr is of the view thar when the order passed by the Tribunal has not "
| heen sra}wh or sel aside by the Hon'ble Supreme Court, it is the bounden duty of

the Adjudicating Authority to foilow the le laid down by the Tribunal. Since a

binding é‘éi:isifm has not been followed by the Adjudicating Authority in this case,

this Cowrimn interfere straightaway without relegating the assessee to file an

appeal, ™

10. I? view of above, the service tax confirmed by the impugned order is not
legally sustaimil:;fe and is liable to be set aside. As the entire demand of service tax is not -

legally Eenablé,ihﬂ question of demanding interest under erstwhile Section 75 of the Act and

ot

 imposition of Ities under erstwhile Section 76 and 77 of the Act does not arise and

accordingly, lﬁmme are also required to be set aside.

| '-'i

11 ilmv:ew of the above, 1 allow the appeal filed by the appellant and set aside
the impugned order passed by the lower adjudicating authority.

LES ﬂﬂﬂmﬁﬁﬁmﬁﬁmmmﬂﬁmmh
12 p;l&ed by the appellant stands disposed off in above terms.

' 3 .f_.s‘;'r;f D uﬁ»] W{m)
By R.P.A.D. Raijkot
To, ° -
1 | M/s. Tata Chemicals Ltd., e 21 Hey
At: Mlﬂqpur Okha Mandal 0z : HiET S quEE
Dist: ; Toeen- AN g
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Copy subrnittud.tn:—

1) The Chief Cmmmssmner, CGST & Central Excise. Ahmedabad.

2) The Principal Commissioner, CGST & Central Excise, Rajkot.

3) The Deputy qrmmissmner CGST & Central Excise Division, Jamnagar-ll
4) The Superinténdent. CGST & C.Ex., Range-Dwarka.

\_,/5} Guard F llc

Page 12 0f 12




