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3ltr( qrIIiF/ 1rgm 3n$6/ iqrtrtr/ F{rr{.qq6, idfq werr< 9J'6/ +{rttr{< qdt{r+{,{s+e / qrrrm / qi"inrqr ar.r
vrGka vrft 5e artn t gft-c: /

Arising out of above mentioned OIO issued by Additional/JoinuDeputy/Assistant Commissioner, Cenlral Excise/Sl
/ GST, Rajkot / Jamnagar / candhidham :

3TM&yffi 6,r Trc qrt rdr /Narne & Address of tieAppeltant&Respondent :-

Mrs. S. Pooiari Crane Service (Plot no.8, Opp- IOC petrol pump, Nr. Express Hotet),

Khambhaliya Highway, Saparpatiya, Jamnagar-361141, Guiarat.

i-r 3{ter(3r-{ifl l' ;qf}n +t qf+ ffifuq rff+ i :,rt+ yrfMr I crltr+:JrT h qqe{ 3r,ftq arcr rr qrin }r/
{1y. Person aggrieved by t}is order.Ln Appeal lilay file an appeat {o *re appropnaie aurlroriry in rhF to o\r,rng

4tq[ cJfr^,{+.q rqrd ,f6 qs ft.r' 3{fi+tq ;qrqrltr6-ur + yli '{fiq, a+Iq r.,rra ,r,.T qut+{q 
, t944 +: 

'rr.I JSB + rrTrr{
r.s frr nF)ftTq, 1994 ff ur"t 86 * ,rtr ffiqfua rq ff an r+ff i ri

APpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o[ llle Finance Acl, 1994 an appea] Les to'.

qrff4T'tr lrqiF{t sqFE-{ {di qEn fffl t-c6, Ad|q re{rdln cf"qr qa +{rn{ qft#q ;+rqrFffi(or ff Ar'rrj 'ftr, +€ ad6 ;i 2,
]T'. +. Trq. it e;4, n ff Trfi qIQ" tt -

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all mattels relating to classification and valuation.

l.r+d qtrqz i (a) t snrq lrr, *ffi * r<r+ irq qfi i{ffi +{r ,f;6,+frq TF{r? rIrT rr{ tarf, .r'ffir,r =r4ri"h-,ur {iq+z)fl
qftrc ffiq'ft8-6r..R{tq a-{. {gqffi rrtq rrqrdt xF{fl{I? 3aooitfrfr-arflqrEnri

I9 tl:re \rye_s_l regiouql bench_ of CUstqr4S, Et<Cise & Servicp Tax Appellate Tflbunal (CESTAT) al, 2i'd l.'loor,
Bhaumali Bhaw5n, Asarwa Ahmedabad-38oo16in case of appeals orh6i thar as mentioned in para lla) abovc
q'fl4q {r{rFtr+.'rr B qtltr 3{ftq sq{ T{i * Fa AdrqT.rrE cfq (3{+{)ffii, 2001, + fifi 6 + iiTrid frstftn frI ,T}

rrrEA-3frqrrcftfit-{Bqrfrrfl"Gnrflt*6q't+qt'Frfiltvnr,w6irc.ncE<ffqtq ,;qrqfrdrrr3ft.{.rr{r
rrqr Tql"r. ?rqD S Trq fi f,1{q frq,S qF4 Eqq fl 50 qF{ ?rrrr Tfi 3r{fl 50 alg ?irrr ir *ff+ l fr rqrr: l,Oooi - E,]?r, 5,O0Oi -

FPr 3l{fl 10,000/- zq| 51 ffsjfi-a nqr 9t=6 fi cA {Tn F,r huifta cfq fi qlr{rn, n{Ft{ qffiq .fiqrFr6-'r ff rrrqr +
qerq+ rfiqrr:r qrq i Frff fr qr4ftr* drt E i+ am rr8 .eifta i+ <r+z arr fum :rr+ qrF" r ,idfra ErE +r.rttTini. a'{ ff
rq rygT t ftfl 

"Tftr. 
a-tr .idfua sf=ftq rrrqrfufi'r"r fi ,nqr Frr I r q.r+ ,flt,r (* xf+,) h ftq 3{+fi:o-, }. -r:r SOOI- *qI

6r ftutF-a ,l.T Tc- 6r{r *fi r/

The appeal lo the ApDellate Tribunal shall be filed in ouadruDticate in lorm EA J / as Dresc bed under Rule 6 ol
Cenual Excise {Addeal) Rules, 200I ard shal be accomDar ed asarost ohe whrch at leasi should bc
accomDanied bv" a fee of Rs LO00/ Rs.5O00/. "Rs.10.000/. where arnount of
dutydimand / in ler'esl / Denaltv / refund is uDlo 5 Lac..'5 Lac to 50 Lac a-nd above 50'Lac resDecuvelv in t-he lorrrr
of cioss€d bAnk draJf'rn fav6ur ofAsst. Resistra-r o[ braich ofanv nommated Dubl.ic sect6r bank'of lic Dlu((.
where the bench oI anv nominated Dublic sEctor bad< of tlre Dlace'where the behch oI thc Trihunel is srtuhted.
Applicabon made for gianl of slay shall be acl"ompanipd by a fee ot Rs. 500/-

qfi-4t[;qrqrF]-f{.r h rcs Brftq, f+{ {ltft{q, I 994 ff rrr.r 86(1) + rTf4 t-4r6? IMr, 1994,tffuq9(1) + irfi
F",l+{ s.r, S.T.-5 +qF!ftfi+ff'rrqi ft qA Tq+ fllT Fj-q x+,r + A-sa qff{ + .rfi 6t, rqff cE c.q ii r'fl +) (r-q 'r
qE sff TqIFrd a-ff qrRq) 3t{ a{i fr 6c i 6c q{ vFd } qlq, TEi +arfi ff qiq ,arrq ff qi.r da rrrnn rrqr Ict'IT,6'rr s alq
arf{i6q.5 Tr.{ 6.rr qT-50 qrq Ecrr. T{- xlrr 50 qrq;.rn i #!n * 'it-arrer: 1,0_00/- r--r+. 5.000/- Fri d{{l l00oo/.
6.rq 6r ftutftd Tct sr'6 ff yfd dqc rrr Fiuffta qrq 6I qrrtrrq- q"ltr xfitq ;qTqrfl'F''rr fi {r.{r + qrr,rd .FtrF-r' a r-q q

C+ fr qr4F;r++ li* h *+ rr'r ar,l brf*-+ *+ <r'iz rr,T E ,n rr{r qrPn r ,idfh rrz +r .T,rtrq, *+ ff -rq cnql n i+{r rrii-
-rri .ltif*r qffiq -rmrfur,nr ff ,nrrr Frn * i qq. qrtq (+ :ri-+,) *'ftr ,r#-'rz + +r 500/- x'rr' qi fuffi ofi ,rrn

6a{r *qr l/

(Al

(j)

(iii)

(B)

Thc anDeal under sub sccrion ill ot Scclion 86 ()l lhe Finance ALt. -t994. lo thc Aoucllatc 'hrl)rural Slrall bc llle,i
in ouhdnrnlrcate rn Form ST5'as orescribed under kule 9ltl ol the Servrcc Tax Rules. 19q4. ard Shall I'c

- - - -- ar cdmnanied bv a coDv ol llre ordei aDDealed apaxrst torre ol [hrch shall bc r enilied (bDVr aird shoLrl.i lx
' s. acc,rm'oanied bv ,r reeAbl Rs IOOO/- wliere the &nount of servrce tax & rnterest demandc,l & o.nallr lc\rerl ,)f'Rs 5 La-khs orless. Rs.5000/ whdre thc tuTlount ol servr. tax & mleresr dcnlanded &, !)"rralli l.\red rs luor.

lhArr live lakhs bul not excaedre Rs. Frfrv Ldl<hs. Rs I0000/ where ihP amounl ol selvi(i ii]-\ & irrrr'rcsl
d;manded & oinalw ievred rs mor_e than fiftv Lakhs ruDees. rn'the form of cross"d baDk d,:rtl ir) ia\or of llre
Ai-srsiant Resistrar bl the bench of nommal6d Pubtic Stctor Barlk ol the placc wh.re d,e l,eD,lr ot {nbuna! rs
sitdated. / AFplir auon made for Sranl of sray shall be a.companred bv a fcc of RS.SOO/ .
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(i) F{fl 3rf}fi{q,1s9a ffulrr86 {t i.r-fi'r:ii (2) r,"i (2A) i iflf(.S d.rff fi-4, t-{rqr ft{r{fff, 1994, +ft{q9(2) r'{
9(2A) si irtd fiqift( c.rr S.T. 7 i 61 3r qnnfi rrE rs'F rrr.r 3rgE, 

-r,dlc 
Ti'rr< eJ.6 3rr{r qrgF (rr+q), a,=lq T.crE eI'fi errr

.nft-a 3,-,?sr ff cftqi nq{ +i (,r+t * rg ffi rqrFm ffi ereql siir arg+ anr 16r.r+ ar5* 3rT{r zcr{6, +-ffq Ticr{ prd
t{lf,, qij 3rftfi-a ;arqrFrflur d qiE-<+ ri rG ,n fit.r si arq qr?sr ff cfr rtt {Iq + I"rq {rA dFft r /
The anoeal under sub section t2l and l2Al oIfir secuon 80 the Frnafi.e A.l 1994. shall be frled rn For ST.7 as
oresciibed under Rule q t2l & g(2A) ol i}le'service Tax Rules, 1994 and shall be acaompa-nied by a copy ol order
bf Commissioner Central Exclse oi Comrnissioner, Central Excrse {Appeals) (one of whrch shall be a ceruJled
copy) and copy oI the order passed by lhe Conuflissionerautlonzing the Assistanl Corrunissioner ol Depury
Criririnrssiondiof Central Excise/ Service Tax 1o file the appeal before Ihe Appellate Tnbunal.
tr| r ri=a, rd'rq rsn srq r.+ ir+m' '+ffir rrldF..4 (P) * cfr c{Fi + rrri i- +fiq T.qre T.q {ftIfa-{c 1944 ff ur.r

35IE 6 3iT,t{, i{i ffiq 3rlfft{q, 1994 ff lr.rir 83 h 3ifi,t( +{rfi-( fr frcFIff.rti, as qTier t cfr 3r{ffq yrfu6{"r t
i.{iq +ai qrq r.ql< tEs,t{r fl ciiT } t0 eftlrfr (10%), ffi qirT fii Eqt{r ffi e, qr gwt+r, a-+ il+< gct{r ffir t, +r
q'r+n F+,n m.. a,fi fr gq zrr.r h r+ria ,rqr F+ rrr +rf lrtfl,.i-r cq -rB <q r+s rce il 3rlf$ I i r

;[*q riqri lfq qi- iqr;F? + 3r;riia "qrr fEq 
"rrrufq" 

n frq ryF-{ t
(r) trrcr 11 ff * drFta cc',c

(ii) Hazqrrfffrr{r+rdt
{iii) in+aqqr1MiirFt{q 6 A6 3ifrif{{q l!trq

- aert q" F{ qff trr{r * Ylaem ffic (d" 2) 3{fuF{Tq 2014 } or<w } 5* Effi 3l'ffiq n]fffi h rqer ftsr.rf-{
rq'i|{ 3rff \,ri 3{ftd qit qq {fi efi/

For aI appeal to be f ed before the CESTAT, undel Scction 35F of the Central Excise Act, 1944 which is also
made apificable to Service Tax under Secuon 83 of the Flnaicc Act, 1994, an appeal agarnit tlus order shall Le
beforc the Tribunal on oavment of l07o ot Llle durv demanded where dutv br dutv'and Senalw are in disoute. or
penalty, where penalty'alone is in dispule. proviAed Ihe amount of pre:deposrt-payatile woild be subji'ct to a
ceilinR oJ Rs l0 Crores,

Under Central Excise arld Service l'ax. "Dutv Dernanded" shall include :

{i) a,noulrr determrned under Sectiori I I l),
{ir) amounI oferroneous Cenvat Credlt laj<en;
liir) amount payable under Rule 6 ofthe Cenvat Crcdit Rules

. pro!lded Iurther that lhe provrsions of Ih,s Secuon shall not apply to tie stay appUcalion and appeals
pendind before any appellate authtriry prior ro the commencement of tiri Finance {No:2) LLt,20L4-

qrc,rr<+nffiqsr 3{ri{{:
Revision aDD'lieation to Government of lfldia:
rr ,ni ,r # .ffirorrrF+*r ffifud qrr+ *, +rffq rqfE ,Fs {fl*ftqs , I 994 fr lrFr 35EE + r.rqq'C+ * iilrl-r*+' qft-s,
,n n q=|rr, f{fte{q xr+.{:qri, f+r n-trrq, .rnE furrFr; frfi qEr{, t'r+r ffq r+a, d{< qrrt, T+ fti4- I IOO0t, 6r ft,qr

A revrsroil 'apphcabon Les to the Undel Secrerarv. ro Oe Covemment oI India- Revision AnDlicarion tln,r
Mrnrstrv o[ Finance. DeDarlmenl o[ Revenue. 4th Floor. Jeevan Dieo BurfArnp- Fariianii-rifsi-fe'el- r'tiw-niiii i 

'

I I 000 T, undel Section 35EE of tie CEA 194+ rn respeci of lhe follouing case, lbvemed by first }rr6vrso lo sub-
sectron il) of Section 358 ibid

,rf?rrz+Erffffiqrttqrrirt.TFrT6qraffitqrtdE;fl$r,qr+tir<r'rrslqr.rrrr<h+{r.rflErdlr,q+rcer<qr1*r
tJ i rr+ {sp fE 

q {oi 5gp llts'crrrl{n * ?t n, {r t}fi rrEr' ?lE i qr iTsl-,'qE crr * g-{sT'rr * +rE, ffit 6rrqr+ qT B#
lr{F rE q qFT { T{,qI{ + {rc;t qt/
In .asc ol any loss oI goods, whsre *Ie loss occurs m tr alsit from a fac-tory to a wa,rehouse qr to another factory
or rrom one lva-renoLlse to anoLher durlng the (oUIse Ol processrng ol the gOOdS rn a warehouse or rn storage
whether in a lactory or in a warehouse

{r.r + {1g.r [m{r.rE qr &z-* fuarr G qrq + ffirrt yr+ 6tcraq: rr+ rrf H1lr Tqre ?r;E} T. (F+,) + qrq+ },
,ir rrrq + atz, Erfr ,r, 6r ir., ci Frdrn +r .r'i-:r t
ln ( ase of rebate of dury oI excrse on Aoods exponed to any countrv or terrrtory oulside lndla of on excrsable
malcr ial used io l}le mahufacrure of lhE goods whlch are erported lo"any country or tcmtory outside India.
qf< r-'TF rF4 flr qrr+r+ F*q F+r rrrrl + Err. ;rqrr m rldri 6r qr.{ frqid ft{r rr{r it /
IIl case ol_good s ?xported outside India eiport lo Nepal or Bhutan, w*rout piyment ofdutv.

tffi;ra r"rrs + T.'tr-n ,5q ft ryrrn + fqo n qfr #Etg 3rfuFfiq G fi+ RB-* yrffFii +.rr* qrq ftrri * qtr nt qrqq
TI3r[s (3r#{) } aFr E-a rfuEqc (r. 2), lq98 ff err.r t09 h arrr fiqz fi llt {rfu 3nrfl {qlffift q. qr qrd t 'ntsr Fio
rrl iri
CJedll of any duly allowed to be utillzed towards pa\,rnenl of excise dutv on final oroducts under t-tle orovisrons
ol thls Acl or the Rul.s made Lhere llnder such-oid?r is passed by the Commissibner (Appeals) on ot' after, *re
dare appoinred under Sec I09 of the Frnance {No.2) Acr, '1998 -

s[irs 3nir{ fr n rFd.q] rca diqr EA 8 i, ii ff iF{tq rfirfi rys (3tftq)fi{cl6rdt,2oo 1, + ftqc a h rqTitd ftfiFs i, w
3ia,r i {}qvr 6 3 qlz+ 3tT,td fi qrfi qGr,: r rn'r+ Jrr}r+ + rrrr X< 

qrt r + 3rfr{ qieerffAyFtqid({ff qrf,t srBrrr wq
ffHq T.rlE,l"6 fdftT{. 1944 *i ur,r 35-EE + €i ftu1ft{,iq fl,rfl{,ft+qTeq h ati crTR.6 ff qft t{q ff -{r+r
qri?rrt /
The above apoLcation shall be made m duDlcare rn Fol m No. EA-8 as sDecilled under Rule- 9 of Cenlral Excise
(Appealsl RLiles,2001 Mthrn 3 months fiom Lhe dare on whrch the drder souehi ro Oi abotated aiainii ls
aoiTmunicaled and shall be accomoanied bv lwo coores each of *re OIO and OrdErln ADDeal-'Ir shoulA also be
accompanred by a copy of TR 6 Ctiallan eviiiencing'palanini oi tiFsiribea Ge as priliiifeEuir-ail-Sectron :5-
EE ol C!A, 1q44, under Mator Head ofAc(ounl

.r+itcrq.ff{<{ 6 qr"{ ffifufi furffto rr"c fr ,r<rq,h ff:rFft qrEr. r

ffr+*r+qqsflq*c+crTqir.qi'.i-qq20O/-Frqfir<F;flqrqrtrqRriqrr+cr.+.{rq-cti,q-F.ri+tr.ra
IO00 -/ {iI rr.rirFl Ffr{r irrrr
The revrstoi applr(auon shall be accomDanred bv a lee of Rs. 2Oo / where the amount involved in RuDees One
Lac or less analRs. 1000/ \rhere the aJilounl iniolved is more d:rai'l Rupees One Lac.

qii rq 3nerr ri ra {q {E{it fir Trqr}sl e r !ri{6 c-r 4gs1 4 ftn lpq 51 q66p4 fqts 6rr t F*fi qr{r qrBtl Es dlrr { .rit .o
"fr 

fl Erq'r qdi 6r4i ffii B R' c+rfriB 3tffiaqrFrq;'q ln mi ,r+{ "cr +frc €6R + u+ qri<q Bzri nrrcir * r r tn caie
,i r.h; ;id.i:t;i;'; ,aitoLis irmti, i bt ii.iier- ii or ipinr. fe; 

'for ;i;ir d.t.o. it irirt.i 5e ;;a 'il rrl; 'ai;;;'"iii
manner norwrlhstandns the fact that the one aDDe'-al to tl.e ADDellant Tribunel or t}Ie o'ne aDDlication to the
Ceniirl dil"i. Ea-arre i;3? -rnai5a,-,s ht-lad io;n6iA scriptoria ii6rtiT-i:xt-isin[-Fs.- t-tit]r-'iee 'oI-iii-I007-. -roi

{qrdfiDd -!T{4 ,g+ *fiftw, 1975, h 3,Iq-trt-t :F 3r{qr{ {{ *r*r qi err+ qasr ff cft r{ ftutftd 6.50 Fci 6r
:{r{r{q er;{ Lt-e Tr[ Rtfl srfBr-,r /
One coDV of aDDLcauon or O.l.O. as rhe case mav be. and lhe order of the adiudicatinp authoritv shall bea, a
( ourt tdd sramp of Rs.6.50 as prescnbed u nder Scledtle-l m terms o[ the Coufi Fee ActJ 975, as "a-rnended.

{rqr srE:. 
-s"irq rqla 3f6 rrd' t{rf. ,rtrrq .qr{rarlfrur {firt Hd) ffit. 1982 d {Frd rrd r;q d<Ftr< crF"ri fi

{ftqFfr +ic .ni ffi fi .fi-, fi zqn.alEfild E-qr n]"r ?r I
Atteqtlon ls also i4vited tp the_ rqles coveriru{ t}esq luld other related matters contained in the Customs, Excise
and Service Appellar e 'lribunal (Pro( edure| Rules, IgB2.

Tg 3Tqi.{ic rffi 5t Brtq" Erk{ Er" t rrdfif{ qrrr, trq< 3rt (ff-ffiq rr+trmt i RT, Brft{rff RrFfic +ffe
w\lTw abec sov rn +l <q fl+d ts I /
For the elatrorate. detarled and latest provrsrons relatrnA to l inp. ol appeal to the hrgher appellate authonty, lhe
appellant may reler to tle Deparlmenlal wcbsrte www.'6e,.gov.-m
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Appeat No: V2l1 1 /RAJ/2021

:: ORDERIhI-AFPEAL::

NI/s S. Poojari Crane Services, Plot No. B, Opposite IOC petrol pump, Near

Express Hotel, Khambhalia Highway, Shapar Patiya, Jamrragar-36,1 141 (hereinafter

referred io as "Appellant") has filed Appea! hlo.'rl2l1 1/RAJ12O21 against Order-in-

original No. DC/JAM-Ilsrl17l2a2a-21 dated 26.11.2020 (hereinafter referred to as

'impugned order') passed by the Deputy Comrnissioner, Central Goods & Service Tax

and Central Excise Division, Jamnagar-|, Rajkot Commissionerate (hereinafter referred

fo as 'lower adjudicating authority').

.2. The facts of the case, in brief, are that the Appellant (holding Service Tax

Registration No. AGYPPB755BSD002) was engaEled in providing 'Supply of Tangible

Goods Service' to the various service reciprents. lnvestigation carried out against the

Appellant revealed that they had provided taxable services to the various service

v recipients and had also collected Service Tax fr'om the service recipients but did not pay

service tax of Rs.3,41 ,0661 to the Goirernment exc:hequer. Therefore, a Show Cause

Notice No.V.ST/JMN-03/Demandl2016-17 dated 03.05.2016 for the period from FY

2013-14 to FY 2015-16 (Upto 30.09.2015) was issued by the Deputy Commissioner,

Central Excise & Service Tax, Rajkot proposing recovery of Service Tax evasion

amounting to Rs.3,41 ,066/- under provisions of Section 73(1) of the Finance Act, 1 994.

The said SCN was adjudicated by the Deputy Commissioner, Central Excise, Jamnagar

vide olo No. DC/JAM/SIrc'212016-17 dated 31.10.2016111.11.2016 whereirr the

demand raised in the SCN was confirrned.

2.1 Subsequently, a periodical show cause Nlctice No. vTGS'rR-lV/JAM-112212019-

20 dated 13.09.2019 was served to the Appellari'i calling them to show cause as to why

Service Tax amount of Rs. 3,33,8511should not be recovered from them under Section

73(1) of the Finance Act, 1994 (hereinafter referred to as 'Act') along with inteiest under

Section 75 and also proposing imposition of penaltv Lrnder sections 77 (2) and 78 of the

Act.

2.2 The aforesaid show cause Notice tjated 13.09.2019 was adjudicated vide the

impugned order which confirmed demand of Service fax of Rs.3.33.851/- urrder Section

73(2) and ordered for its recovery along with interest under section /5 of the Act and

imposed penalty of Rs.3,33,85'l/- under sectron 78 of the Act and Rs.40,0004 under

Sections 77(2) of the Act.

3. Being aggrieved with the impugired order, tire Appellant has pre{erred appeal,

inter-alia, on the various grounds-

4. /.-ffimitr ing was fixed on ?2.a9,a21 aiid communicated tc the Appe*anr

vide/pi notice datpgril5 Og 2O?1. ln rcDly, Shri Mahesh Sadanancl F)oojari, son of the

.': j Page 3 ot 6
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Appeal No: V2l1 1 /RAJ/2021

Appellant, vide letter dated 21.09.2021 informed that lVl/s S. Poojari Crane Service rs a

proprietorship firm which is wholly and solely handled and managed by his father late

Shri Sadanand Rama Poojari. He f r..:tttte:' infcrmed that Shri Sadanand Rama Poojari

has expired on 03.06.2021 and -qubtniited copy of death certificate dated 09.07.2021

issued by the Sub-Registrar (Birth & Date), Municipal Corporation, Thane.

5. As per facts emerging from records, I find that appellant is a proprietorship firm and

Shri Sadanand Rama Poojari is the proprietor of the appellant firm as informed by Shri

Mahesh Sadanand Poojari vide letter riaied 21.09.2021 referred above as well as

mentioned in Para 3 of the impugned orcier. This is also confirmed from the registration

details fetched from GST Application that Shrl Sadanand Rama Poojari was the proprietor

of appellants firm i.e. M/s. S. Pooiari Crane Service having Service Tax Registration No.

AGYPPB766BSD002. I further find that Shri Sadanand Rama Poojari, Proprietor of the

appellant firm has reportedly expireci on 03.06 2021.

6. As per Section 65(7) of the Act, 'assessee' means "a person liable to pay the service

tax and includes his agent". I find that there is no machinery provisions for proceedings

against. dead proprietor of a proprietcrship firm in the Act or Rules made thereunder and

this situation is not similar to a case where a company is dissolved. I am, therefore, of the

opinion that when proprietor of a proprietorship firrn expires, it is not permissible to continue

with recovery proceedings. I rely cn th.-: ir-idgernent passed by the l-lon'ble Supreme Court

in the case of Shabina Abraham reDon{,d as 20'15 (322) ELT 372 (S.C.), wherein it has

been held that,

"25. A reoding of the ratio of lh,! r?aioritv decision cantained in Murarilal'.y case

(supra) would lead to the conclusion thct tlte necessary machinery provisions u,ere

already conlained in lhe Bom?tcry, Suie:: Tu; Act, 1953 v,hich were goocl enough to

bring into lhe tai net persons y,ii<; v,isl-ieil to evade laxes by the expetlient ofdissolving
a partnership frm. The .foct sitltittio;l fu lhe present case is entirely dffirent. In the

present case an individual propricto! itus died through natural causes and it is

nobody's case thal he has maneuycred fu:t otyn death in order to evade excise duly.

lnlerestingly, in lhe written subni.ysiotu liied by reyenue, leyenue has argued us

.fullou,s:-
"Il is pertinent to n?ention ih{it hi ihe presen! cose, Shri George

. Varghese (predecessnr in ii1!er{.\t <tl'Lhe appellants herein) was doing
business in lhe name of nunu$trturing unit namely A4/s. Keralu Tyre &
Rubber Company and after the aleuth oj Shri George Varghese, his legal

representaliyes (appellanfs !rcrein) might ltt);. e been in possession of the

plont, machinery, stocl(, etc.. nni rrtniinuing lhe same business, btl
might be in some olher norne it orcler to avoid the excise duty

chtrrgeable to the previoi.rs nurnt(itclro ing unil.

26. It is clear on a reading of the ufore,saii prrragraph thal what revenue is ctsking us

to do is to stretch the machinery prtn,ision: ol the Central Excises und Salt Act, l9.ll
on the basis of nrmises .md colicctlli'es. 

-ihi.y ,uyc cu'e ajioid is not possible. Be/ore

leatting the.judgment in Muraril,-,i .: titse ts,qtru). we wish to add that n.f'ar as

,

IL
:-/
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porhershi) .firms are concerned, the lncome Tar Act contains a specific provision in
Section 189(1) which infuoduces a liction quu clissolved .firms. It states lhat where a

.firm is dissolved, the Assessing Officer shctll r;take !:n cssessment of the total income of'
the.frrm as if no such dissolution had taken placc orul cll the provisions of the Income

Tm Act would apply to asselr,ment of such rli'::solretl- .lirnt- Interestingly enough, this
provision is referred to only in the minority judgntent in M/s. Murarilal's case (supra).

27. The argumenl that Section 11A of the Centrol Excises and Sak Act is a
machinery profision which must be construed to nnkp it workable can be met by

slating that there is no chdrge to exci,te duly under lhe main charging provision of a
dead person, which has been referred to whiie discussing Section I lA read with the

de.finition of "assessee" earlier in this judgmenl.

28. Learned counsel .for lhe revenue also reLied upon lhe delinition oJ'a "person"

under the General Clauses Act, 1897. Section 3(42) af the said Act defines "person"

ds under :-

"(42) "Person" shall inclttd,e any campany or ossociation or body oJ

individuals whether incorporaled o;' li:/. "

It vvill be noliced that lhis delinilion tioes not iuke us r-inv furlher as il does nol include

legal representalives of persons who are since deceased. Dqually, Section 6 of the

Cenlral Excises Act, which prescribes o procedure Jbr regislration of certoin persons

u,ho ore engaged in the process of pro&.tcliori or maiulacture of uny speciJied goodt

mentioned in the schedule to the said Acl doe:s nol tllrow ony light on the question ot

hand as it says nothing obout how a dead person'r' assessment is lo continue afler his

death in respect ofexcise duty that ma! fune escape!Lq!!g[!UeU!. Also, the judgments

cited on behalf of revenue, namely, Yeshtuanti"ao v. The Commissioner of l ealth Tax,

Bangalore, AIR 1967 SC 135 ar pages l1(t. lJl para t8; (1966) Suppl. SCR 419 at

129 A-8, C.A. Al:raham v. The Income-Tax (fficer, Kottayam & Another, AIR 1961

SC 609 d 6)2 para 6 : (1961) 2 SCR 765 ai page 771, The Store of Tamil Nadu v.

M.K. Kandqswami & Others, AIR 1975 SC l87l (para 26) . (1975) 4 SCC 745 (para

26), Commissioner oJ'Sales Tux, Delhi & Other,s v. Shri Krishna Engineering Co. &
Others, (2005) 2 SCC' 695, page 702. 703 purus l9 to 23, all enunciate principles
dealing wilh lax eyasion in the contexl ol consiruing provisions u,hich are tlesigned to
pt',event lar eyasion. The question al hand is very- di/ltt t't'tt - it onlv dcttl.s tvith whether
the Centrul Excises and Sall Act contains the ner:assLtrl) t)rorisions to L'onlinuc

{tsscssmenl Oroc'ecdincs 0'peinst o dead man in rylr;ecl of etci$e duty payable by him
ulier his death, y,hich is tt queslion wbtcll lrtr yo relalion b the construction of
orovisions desisned to prevenl tca evasion. "

(Emphasis supplied)

6.1 Though the above judgement pertains to CentrailExcise matters involving provisions

of section 11A of the central Excise Act, 1944, the same is pari mateia to the provisions of

section 73 of the Finance Act, 1994 and hence, airplicable to the facts of the present case.

7. lalso find that in a similar case involving seruice Tax matter, the Hon'ble CESTAT,

chandigarh in the case of M. K. Enterprises repoited as 2016 (4s) s.r.R. 141 (Tri. - chan.),

has held as detailed below:

"6. Further, I.find that the i.ssue has ab eady been setrled in the Hon'ble Apex Court
in the case of shabina Abraham (stpra) which ho' been.followed by this Trihunat in
the case of sagar Engineering worl<s and Bharti lt4utchand cheecla 1'supra) wherein
this Tribunal has observed as uru)er :

fi.--{te lind that the learned Coimmi.csianer x,Lts dwore o/ lhe fuct while
th:d.imptg.ned order that the propt ietiir of )l[/s. (tanan Domestic

lpltliances hitd

i:i/,.-:.!L,

already expired (on l2-lj-2ti(jj ti,herea,s the in4tugned order
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ttas possed on 29-9-2006. In foct ihi-t c s( ' as remttnded by the l'ribuncl vide

its ortler duted 15-2-2005 seitiilg .15ide the order of the Commissioner of
Central Dxcise and remanding thc maiter.fbr de novo adiudication. Even qt that

time the DroDrietor u,0s n0 moi e. l;:tt iit snite o/ this. the learned ('ommissioner

ed the im nerson who u,cts the sole

Drol)rietor ol M/s. Conan antl Dt';tt;:.':!it. .'i {tncc.\ which is inst the ett led

Dosition of low as held bv varir:us clLci;;il,t1,t ( Trihmal cited above. We are

ol'the considered opinion lhat onte lhe factum of'death of the sole DroDrietor

has come to lhe learned comntis. toner. lhe learned

commissioner should have d'opped rl,ia Droceedinss rather than Da:ssins the

impug4gd orde!. but he cltose to lc:ss lle impugned order against the dead

person, which is not sustainable ui lti' ,.

7. l'hereJbre, I hold that ru orcc&llin.:s crc ,;usluinctble tr (j nst the uooellunt in thc

ht abrn e udicid onoltnae r'tenl. ln ihc.se ciratmstances, the uppeul .liletl b1,

the appellant is disposed ol'rvith r<tnsequentiul relief, ifany. "

(Emphasis supplied)

8. By respectfully following thel above said case laws, I hold that appeal filed by the

appellant is required to be abated on account of death of Shri Sadanand Rama Poojari,

Proprietor of the Appellant firm, and I order acccrdingly.

e. qffigmedo1q{ erdrT *; hiTdnrcq$-ffi r{tbQfrqrorarB t

9. The appeal filed by the Appellant is disposed off as above

ot'der o inst lhc dead

l,*
Vi*"i-4*;""
(Akhilesh Kumar)

Attested by

(Jatin Kundalia)

Superintendent (Appeals)
rl R,P.A.D

To,

Itl/s S Poojari Crane Service,

Plot No..8, Opp. IOC Petrol PumP,

NJear Express Hotel,

Khambhalia HiglrwaY,

Shapar PatiYa, Jamnagar.

Commissioner (Appeals)

-f- .

6ql
2) qw{ qrgffi, q.q cq fr-dT 6T cq 

_+d.]q 
\rEild {@,tl.5lq)tc afrTfiIw, {E-d'tc o1

+rrqqq-fi6ffif(r
3) {6rzrF 3ngfi, {gs.i-eq P- ue }-<t4 rEr( {@ qTrITrR cusd-|', 3figfiTeq'. 

{sdzol qrdqq6sffiAqr
t-,{ newrfor

1) Es rnTfi , 4q \j.i Q-o uq et +d, sflr{ {@, g-s{rd 47, 3rdc-qi-dlE 61 qTT*Tt

Page 6 of 6

iq{{r$qq ffiar{sffis,
I t:f,l =iqr s, efi{rfrS i.^&d qq e $qi
icwNd-cohuu
r urnftqi 6rgd, fl{t qlfrql, qltrflR
I

'n'-
\ :\


