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FrfrFaiaa TSt 7 am v oW (Name & Address of theAppellant&Respondent -

Mis. S. Poojari Crane Service (Plot no.8, Opp- I0C Petrol Pump, Nr. Express Hotsl),
Khambhaliya Highway, Saparpatiya, Jamnagar-361141, Gujarat.
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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Appeal No: V211 RAJ2021

:: ORDER-IN-APPEAL ::

M/s S. Poojari Crane Services, Plot No. 8, Opposite |0C Petrol Pump, Near
Express Hotel, Khambhalia Highway, Shapar Patiya, Jamnagar-361 141 (hereinafter
referred to as "Appellant’) has filed Appea! No. V2/11/RAJI2021 against Order-in-
Original No. DC/JAM-I/ST/17/2020-21 dated 26.11.2020 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central Goods & Service Tax

and Central Excise Division, Jamnagar-|, Rajkot Commissionerate (hereinafter referred
fo as 'lower adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant (holding Service Tax

Registration No. AGYPP8755BSD002) was engaged in providing 'Supply of Tangible
Goods Service' to the various service recipients. investigation carried out against the
Appellant revealed that they had provided taxable services to the various service
recipients and had also collected Service Tax from the service recipients but did not pay
service tax of Rs.3,41,066/- to the Government exchequer. Therefore, a Show Cause
Notice No.V.ST/JMN-03/Demand/2016-17 dated 03.05.2016 for the period from FY
2013-14 to FY 2015-16 (Upto 30.09.2015) was issued by the Deputy Commissioner,
Central Excise & Service Tax, Rajkot proposing recovery of Service Tax evasion
amounting to Rs.3,41,066/- under provisions of Section 73(1) of the Finance Act, 1994.
The said SCN was adjudicated by the Deputy Commissioner, Central Excise, Jamnagar
vide OI0O No. DC/JAMIST/02/2016-17 datad 31.10.2016/11.11.2016 wherein the

demand raised in the SCN was confirmed.

2.1 Subsequently, a periodical Show Cause Notice No. VT/GSTR-IV/JAM-1/22/2015-

20 dated 13.09.2019 was served to the Appellani calling them to show cause as to why
Service Tax amount of Rs. 3.33,851/- should not be recovered from them under Section
73(1) of the Finance Act, 1894 (hereinafter referred io as 'Act’) along with interest under
Section 75 and also proposing imposition of penally under Sections 77(2) and 78 of the
Act.

22 The aforesaid Show Cause Noiice dated 13.09.2019 was adjudicated vide the
impugned order which confirmed demand of Service Tax of Rs.3,33,851/- under Section
73(2) and ordered for its recovery along with interest under Section 75 of the Act and
imposed penalty of Rs.3,33,851/- under Section 75 of the Act and Rs.40,000/- under
Sections 77(2) of the Act.

3 Being aggrieved with the impugnea order, the Appellant has preferred appeal,

inter-alia, on the various grounds

4. /E@T:;mai Heenng was fixed on 22.09.20621 and communicated tc the Appeliant
vide FH notice dated 15 09 2021 'n renly, Shri Mahesh Sadanand Poojari, son of the
: | Page 3 of &
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Appeal No; VZ/11/RAST021

Appellant, vide letter dated 21.09.2021 informed that M/s S. Poojari Crane Service is a
proprietorship firm which is whaolly and solely handled and managed by his father late
Shri Sadanand Rama Poojari. He turther informed that Shri Sadanand Rama Poojari
has expired on 03.06.2021 and submitied copy of death certificate dated 09.07.2021
issued by the Sub-Registrar (Birth & Date) Municipal Corporation, Thane.

5. As per facts emerging from records, | find that appellant is a proprietorship firm and
Shri Sadanand Rama Poojari is the proprietor of the appellant firm as informed by Shri
Mahesh Sadanand Poojari vide letier dated 21.09.2021 referred above as well as
mentioned in Para 3 of the impugned order. This is also confirmed from the registration
details fetched from GST Application that Shri Sadanand Rama Poojari was the proprietor
of appellants firm i.e. M/s. S. Poojari Crane Service having Service Tax Registration No.
AGYPP8766BSDO002. | further find thzt Shri Sadanand Rama Poojari, Proprietor of the
appellant firm has reportedly expired cn 03.06.2021.

6. As per Section 65(7) of the Act, ‘assessee’ means “a person liable to pay the service
tax and includes his agent”. | find that therz is no machinery provisions for proceedings
against dead proprietor of a proprietership firm in the Act or Rules made thereunder and-
this situation is not similar to a case where s company is dissolved. | am, therefore, of the
opinion that when proprietor of a proprietorship firm expires, it is not permissible to continue
with recovery proceedings. | rely cn the judaement passed by the Hon'ble Supreme Court
in the case of Shabina Abraham reported as 2015 (322) ELT 372 (S.C.), wherein it has
been held that,

“25. A reading of the ratio of the majority decision contained in Murarilal's case
(supra) would lead to the conclusion ihet the necessary machinery provisions were
already contained in the Bombuy Swies Tus Act, 1933 which were good enough 1o
bring into the tax net persons who wished 10 evade taxes by the expedient of dissolving
a partnership firm. The fact sitiation in the present case is entively different. In the
present case an individual propriciar s died through natwral causes and it s
nobody's case that he has mancivered s own death in order to evade excise duty.
Interestingly, in the written submissions {iled by revenue, revenue has argued as
Sfollows: -

“It is pertinent fo mention that in o the presemt case, Shri George

Varghese (predecessor in iteeest of the appellants herein) was doing

business in the name of manifecturing unit namely M/s. Kerala Tyre &

Rubber Company and afier the death of Shri George Varghese, his legal

representatives (appellants herein) might have been in possession of the

plant, machinery, stock, etc. wnd continuing the same business, but

might be in some other name in crder to avoid the excise duty

chargeable to the previous mgnvtactirmg unit. "

26. It is clear on a reading of the aforescid paragraph that what revenue is asking us
to do is to siretch the machinery provisions of the Central Excises and Salt Act, 1944
on the basis of surmises and conjectres. Thiv we are afraid is not possible. Before
leaving the judgment in Murarilo!'s cose isupra), we wish to add that so far as

S T .
AT e, N, Page 4 of 6



Appeal No: VI/11/RALIZ021

partnership firms are concerned, the Income Tax Act comtains a specific provision in
Section 189(1) which introduces a fiction qua dissolved firms. It states that where a
firm is dissolved, the Assessing Officer shal! make vn assessment of the total income of
the firm as if no such dissolution had taken place and all the provisions of the Income
Tax Act would apply to assessment of such divsolved firm. Interestingly enough, this
pravision is referred to only in the minarity judement in M/'s. Murarilal s case (supra).
27. The argument that Section 114 of the Ceniral Excises and Salt Act is a
machinery provision which must be construed to make it workable can he met by
stating that there is no charge to excise dufy under the main charging provision of a
dead person, which has been referred o while discussing Section 114 read with the
definition of “assessee " earlier in this fudgment.

28.  Learned counsel for the revenue also relied upon the definition of a “person”
under the General Clauses Act, 1897, Section 3(42) of the said Act defines “person”
as under -

“(42)  "Person” shall include any compeany or association or body of
individuals whether incorporated oi- net ™

It will be noticed that this definition does not 1ake s any further as it does not include
legal representatives of persons who_are since deceased, Equally, Section 6 of the
Central Excises Act, which prescribes a procedure for registration of certain persons
who are engaged in the process of production or manufacture of any specified goods
mentioned in the schedule to the said Act does not throw any light on the question at
hand as it says nothing about how a dead person s assessment is to continue after his
death in respect of excise duty that may have escaped assessment. Also, the judgments
cited on behalf of revenue, namely, Yeshwantrae v. The Commissioner of Wealth Tax,
Bangalore, AIR 1967 SC 135 at pages 140}, [4] para 18: (1966) Suppl. SCR 419 at -
429 A-B. C. A Abraham v. The Income-Tax Officer, Kottavam & Another, AIR 1961
SC 609 at 612 para 6 : (1961) 2 SCR 765 ai page 771, The State of Tamil Nadu v.
MK. Kandaswami & Others, AIR 1975 SC I87] (para 26) : (1975) 4 SCC 745 (para
26), Commissioner of Sales Tax, Delhi & Orthers v. Shri Krishna Engineering Co. &
Others, (2005) 2 SCC 695, page 702. 703 paras 19 to 23, all enunciate principles
dealing with tax evasion in the context of construing provisions which are desiened to
prevent tax evasion. The question at hand is very different - it only deals with whether
the Central Excises and Sall Act conmtaing the neceossary provisions fo confinue
assessmenl proceedings againsi a dead man in respect of excise duty pavable by him
afier_his_death, which is a question which hay no relation io the construction of
provisions designed to prevent tax evasion.

( Emphasis supplied)

6.1  Though the above judgement pertains to Cenlral Excise matters involving provisions
of Section 11A of the Central Excise Act, 1944, the same is pari materia to the provisions of
Section 73 of the Finance Act, 1994 and hence, zpplicable to the facts of the present case.

r ¢ I also find that in a similar case involving Service Tax matter, the Hon'ble CESTAT,

Chandigarh in the case of M. K. Enterprises reporied as 2016 (45) S.T.R. 141 (Tri. - Chan.),
has held as detailed below:

“6. Further, I find that the issue has already beern settled in the Hon'ble Apex Court
in the case of Shabina Abraham (supra) which has been followed by this Tribunal in

the case of Sagar Engineering Works and Bharti Mulchand Cheeda (supra) wherein
this Tribunal has observed as under -

—.0~We find that the learned Commissioner way aware of the fact while
/passing. theimpugned order that the propricior of M. Canan Domestic
s ey : : e e 5 . ] “

/ Appliamces .Fim_:r’ already expired (on 12-11-2003 whereas the impugned order

{! w | Page S of &
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was passed on 29-9-2006. In fact ikis cave was remanded by the Tribunal vide

its order dated 13-2-2003 scriing aside the order of the Commissioner of

Central Excise and remanding the maiter for de novo adjudication. Even at that
time the proprietor was no move, but i spite of this, the learned Commissioner
‘passed _the _impugned order _ogpuinst the_dead person who was the sole
proprietor of M/s. Canan and Deoimesiic 4pplionces, which is against the seitled
position of law as held by various de cisivns of the Tribunal cited above. We are
of the considered opinion that once the fuctum of death of the sole proprietor
has _come _to_the _knowledse of the learned commissioner, the learned
commissioner_should have dropped the proceedings rather than passing the
impugned order, but he chose to poss ihe impugned order against the dead
person, which is not sustainabie v: low

7. Therefore, 1 hold that no procecdings are sustainable against the g,

Hant in the
light of the above judicial pronouncement. In these circumstances, the appeal filed by
the appellant is disposed of with convequential relief, if any.

(Emphasis supplied)

By respectfully following the above said case laws, | hold that appeal filed by the
appellant is required to be abated on zccount of death of Shri Sadanand Rama Poojari, =~

Proprietor of the Appellant firm, and | order accordingly.

9.

3.
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The appeal filed by the Appeliant is dispesed off as above.

D
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(Akhilesh Kumar)
Commissioner (Appeals)

Attested by:

(Jatin Kundalia)
Superintendent (Appeals)
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