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Arising out of above mentioned OIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excisal/ST
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sftFETi&a ATt 57 419 79 77 | Name & Address of theAppellant&Respondent ;-

Mis. Suresh Mulchandbhai Shah (Proprietor of M/s Ayush Traders), plot no. 484/B, GIDC,
Shankar Tekri, Jamnagar, Gujarat.
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Appeal NoV2/114/RAJI2020

: ORDER-IN-APPEAL ::

shri Suresh Mulchandbhai Shah, Proprietor. M/s. Ayush Traders, Plot No. 484/B. GIDC
Shanker Tekri. Jamnagar (herecinafter referred to as “the Appellant™) has filed Appeal No.
14/RA12020 against Order-in-Original No. 01/1C/VM/Sub-Commr/2020-21dated 29.05.2020
(hereinafter referred to as “impugned order™) passed by the Joint Commissioner, CGST Sub-

Commissionerate, Jamnagar, (hereinafter referred to as “adjudicating authority™).

2. The facts of the case. in brief, are that a case was booked against M/s. Bhavin Impex Pvt.

Ltd (100 % EOU), Jamnagar for clandestine removal of imported brass scrap and manufactured
goods (ingots) without pavment of applicable duties. The investigation carried out by the
department in the case resulted in issuance of Show Cause Notice No. JMR/AR-
SSBY/ADC/226/2009 dated 27.11.2009 to M/s. Bhavin Impex Pvt.Ltd (100 % EOU) and other
co-noticee including the Appellant. who was found to be involved in purchase of impugned goods

from M/s Bhawin Impex cleared without invoice/bill and without payment of appropriate duty.

2.1.  The SCN was adjudicated vide impugned order wherein the adjudicating authority, besides
confirming demand and imposition of penalties against M/s. Bhavin Impex Pvt. Ltd (100 % EOLU),
also imposed penalties upon various co-noticees including the Appellant under Rule 26 of Central
Excise Rules, 2002 and Section 112 of the Customs Act, 1962 for purchasing brass scrap/ingots
without 1ssuance of invoice/bill and without payment of Central Excise duty from M/s. Bhavin

Impex Pvt. Ltd (100 % EOU).

-

3. Being aggrieved, the Appellant preferred the present appeal mainly on the following
grounds. inter alia, contending that,
{1} I'he adjudicating authority has erred i law as well as on the facts in determining
an amount ol sum payable Rs. 5.90,000/- without providing a basis for arriving the amount
pavable: that he has passed the order without any basis and working of the amount pavable
(i1 The adjudicating authority has erred in law as well as on the facts as the order
violates the limitation as well as order is non-speaking and without affording the proper
opportunity of being heard.
(i1} The SCN was not served to them which is evident [rom the RT1 application and the
allidavit: that he has not received the information/documents in reply to his RTl application
(ivy  The adjudicating authority has erred in law as well as on the facts in imposition of
penally under Rule 26 of the Rules and/or Section 112 of the Act withoul considering that
the duty payable by seller which was not paid/short paid. how the penalty under Rule 26
ol the Rules and / or Section 112 of the Act i invoked on the purchaser of goods:
(v)  The order is silent on the quantum of penalty levied under Rule 26 of the Central
I xcise Rules. 2002 as well as quantum of penalty levied under Section 112 of the Customs
j:-j___l:}hl. that combined penalty is levied under both the provisions together without
- =3 -
. S A ﬁx.}ﬁdﬁ%mrkmg or base as to what amount ol penalty is charged under rule 26 and
[ whal unm'n_r_ﬂ, _II' penalty is charged under section 112 of the Customs Act., 1962,
’/ Page 3 of &
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Appeal NoV2/114/RAJ2020

(vi) The penalty under rule 26 of Cenira! Excise Rules. 2002 15 applicable if any excisable
voods are mvolved; that adjudicating authority himself conlirmed that no manulacturing
activity or any process of manufaciuring has been carmed out on suspected clandesuneh
removal of brass scrap and recovery of customs duty i1s made as per Circular No.62/2001] -
C'us dated 12" November 2001 from M/s. Bhavin Impex Pvt. Ltd; that it has been Appellant
had purchased this brass scrap from M/s. Bhavin Impex PvtLid; that when no
manufacturing activity has been carried out and goods are removed as such and no duty ol
excise is recoverable from such goods then these goods will not qualified as excisable
goods; that if the goods are not covered under the definition of excisable goods under
section 2(d) of the Central Excise Act, 1944, the penalty under rule 26 of Central Excise
Rules, 2002 cannot be imposed: that the decisions in the case of (a) Haresh Garodia Vs.
Commissioner of Central Excise. Raigad ([2015] 62 taxmann.com 194(Mumbai-CESTAT)
and (b) Commissioner, Central Excise . Lucknow Vs. VK. Tulsian ([2015]64
taxmann.com 377(Allahabad) support the above contention:

(vii) No penalty under section clause (i) of section 112 is imposable upon them as Brass
scrap are not prohibited goods under Customs Act or any other act for the time being in
lorce. Penalty under clause (iii), (iv) and (v) of the section 112 of the Customs Act. 1962
also not imposable upon him. Clause (ii) of section 112 of the Act may be applicable but
since the provisions of section 114A of has not been invoked in SCN or impugned order,
this clause is also not applicable.

(viii) Quantum of penalty under section 1 12(ii) of the Act is required to be reworked as per
the quantification sheet furnished.

(ix) It is alleged that they had purchased brass ingots of 946.7 kgs amounting to Rs.
2.03.541/-; that these goods are excisable goods and penalty is to be calculated under rule

26 can only be calculated on alleged purchase of brass ingots of 946.7 kgs.

4. Personal hearing in the matter was conducted on 17.08.2021 through virtual mode. Shri
Sagar Shah, Chartered Accountant, appeared on behall of the Appellant. He reiterated the
submissions made in appeal memorandum and submitted a quantification of penalty amount which
could be levied in the case against the Appellant as per legal provisions. He relied upon following
case laws iﬁ support of his contentions:
(i) Haresh Garodia Vs. Commissioner of Central Excise, Raigad ([2015] 62 taxmann.com
194(Mumbai-CESTAT) and
(11) Commissioner, Central Excise, Lucknow Vs. V.K. Tulsian ([2015]64 taxmann.com
377( Allahabad).
5; I have carefully gone through the facts of the case. the impugned order, and submissions
made in appeal memorandum, It is observed that the issue to be decided in the present appeal is
whether the impugned order passed by the adjudicating authority imposing penalty ol Rs.

5,90,000/- upon the Appellant is correct, legal and proper or nol.

6. Aids observed from the case records that there is no dispute regarding the purchase of soods

'l,l Page 4 of 6
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Appeal NoV2/114/RAN2020

by the Appellant from M/s. Bhavin Impex Pvt. Lid (100 % EOU), which were allegedly cleared
without payment of duty. The Appellant’s one of the contentions is that the impugned order has
been passed without affording them any opportunity of being heard and that Show Cause Notice
issued 1n the matter has not been served to them. In this regard, 1 find that Appellant himself in
his letter dated 22.09.2020 addressed to the Joint Commissioner, has accepted that proof of supply
of Show Cause Notice as well as proof of receipt ol hearing notices have already been provided
by the department to them. Thus, I find that arguments made by the Appellant in this regard are

baseless and devoid of merit.

7. As regards the contention of the Appellant regarding imposition of penalty, | find that the
adjudicating authority has discussed the contents of the statement dated 05.03.2008 of the
Appellant recorded under Section 14 of the Central Excise Act. 1944 at Para-45 of the impugned
order. from which it is evident that the Appellant had purchased Brass Scrap weighing to 4714.50
kes valued at Rs. 10,49,188/- and 946.7 kgs. of Ingots valued at Rs. 2,03,541/- from M/s. Bhavin
Impex Pvt. Ltd without bill or invoice. The statement given under Section 14 of the Central Excise
Act. 1944 is an admissible piece ol evidence. The validity and admissibility of statement recorded
under Section 14 of the Central Excise Act, 1944 has been established by the Hon ble Supreme
Court in the case of (a) Surjeet Singh Chhabra Vs. UOI 1997(89) ELT646(5SC) and (b) Naresh J.
Sukhwani Vs. UOIL 1996(83) ELT 258(SC). 1 also find that the Appellant has not retracted his
above statements nor denied the contents of the same in his submissions. Thus, it is clear that the
Appellant had abetted M/s. Bhavin Impex Pvt. Limited in clandestine clearance of impugned
goods. For above abetment, the Appellant is liable for imposition of penalty under relevant legal
provisions. However, | find some force in Appellant’s argument that the impugned order is silent
on the quantum of penalty levied under Rule 26 of the Central Excise Rules, 2002 as well as under
section 112 of the Customs Act, 1962 and that combined penalty is levied under both provisions
together without providing the working or base as to what amount of penalty is charged under Rule

26 and what amount of penalty is charged under Section 112 of Customs Act, 1962.

7.1 1ind that while imposing the penalty of Rs. 5.90.000/- upon the Appellant, the adjudicating
authority at Para-61 of the impugned order has observed. " impose penalty on the following co-
noticee under Rule 26 of the Central Excise Rules, 2002 and under section 112 of the Customs Act,
1962 as applicable on the Noticee Nos. 4 to 14 for the Acts of omission/commission as discussed
in paras supra.”. Thus, the adjudicating authority has not specilically mentioned as to under
which provisions i.e.. under Rule 26 of the Central Rules. 2002 or Section 112 of the Customs Act,
1962, the penalty has been imposed upon the Appellant. Further, the adjudicating authority has
also not recorded any lindings or justification regarding quantum of penalty imposed. Thus. I find

the impugned order is a non-speaking on above count.

8. In view of the above, | set aside the impugned order so far as it relates to imposition of
p'm’&flftlf'{if Rﬁ?ﬁx‘?ij.{}llu-’— upon the Appellant, and remand the matter to the adjudicating authority
‘with a direction to pass a speaking order about imposition of penalty upon the Appellant

“specifically invoking penal provisions and also giving findings about quantum of penalty arrived
/ Page 5 of 6
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upon. Needless to mention that principles of natural justice should be adhered to whiie passing « '

nove order.,

0. I set aside the impugned order 1o the extent of imposition of penalty upon the Appellant
and dispose the appeal by way of remand to the adjudicating authority.
10, syiteerat g == 6iomd srde = Faem 3w o 3@ G am
10.  The appeal filed by the Appellant is disposed off as ebove.,
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Commissioner (Appeals)

(Ketan Dave)
Superintendent (Appeals)
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