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ffiqr Tqn, BnTm (q+eT), rrq*e rr<r qrft-r /

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkor.

3{g-. {q6/ Tr{ifi q[F/ scrgs/ s{rlrfi qqs, anffq rrrrq t.{,/ i-+r+.drq qit-{r{{,Irqs}c / qrsflR / rririrrrct arar
sq.ftfuf, qrfr Tir &n?sr ii {Bd: /

Arising out of above mentioned OIO issued by AdditionauJoinuDeputy/Assistant Commissioner, Centrat Excise/ST
/ GST, Rajkot / Jamnagar / candhidham :

3rffiCcffi 6r nrE T3i qdr 
/ Name & Address of theAppellait&Respondent :-

M/s, Suresh Mulchandbhal Shah (proprietor of M/s Ayush Traders), plot no. 484/8, GtDC,

Shankar Tekri, Jamnagar, Gularat.

fl qAsr(3rffq) + qE-d frt qft ffifua rii t :ct+ Trlffi I rrltrrlrr h T{er 3rff-q 

"rqa 
+r: arff *t/

$Iv pel'son aggfleved by this Order-in-Appeal riral fiIe iur appFal to tle appropltare autlority Ll thc tollowrg
way.

fttrrT,a-,t41q3"I2rX4\r{e-{rfi'?qtfi{qrqrigfi{vrtqttrrqtr,Ht{g-sr<qJEsirt}tiTq,1944+tqr,r3SBtrTrtf,
qd ft nDft{q, 1994 + sr,r 86 + 3i fi ffi84 q'rts # sr r+ff I rl

APpeal to Customs, Excise & Serice Tax Appellate Tribunal under Section 35E} of CEA, 1944 / Under Section 86
ofthe Finance Act, 1994 an appeal lies toi-- 

- 
|

4fttrr',T TqrTt :rqPri q-ff qrqi frqr lIEa, i-ff-q rFrrfi {"6 r,i itslE{ itffi{ ;,{larlrrfllr ff Eel,r ftr, n{e afs ;i 2,
ar. t" gr. ;r{ ffir, fr # orf,t lrBn r/

The special bench of Customs, Excise & Service lax Appellate Tribunal of West Block No. 2, It.K. Puram, New
Delhi in all matters relating to classification and valuatiolt.

s.rnfi qHf{ I (a) t arrq rq q.ffil i s{r+r ,rt-r q$ rFffi +qr v.!a,+.fia rFrr< cr6 rF t-+rr- srffir -{rqr$r+-,rr Fez)ff
.{Eq ffi{ ffB{r,,A&q q, {6qrfr $q-{ qqrqi srtrr4rdr{ 3z..it+ftr'ftarGnrl

To the West reqional beDch of Customs. Excise & Servi.c Tax Appellalc Triburral ICESTArI al. 2"r l.'loor,
Bhaumali Bhawin, Asarwa Alnledabad-38oo l6in case of appeals othii than ssmentioned in pari lia) nbovc

ffi,r ,rr{rflda.'r B rrr$ +rfta vrEa ;r+ 4, f+q h.*q T,.rq rf+ (r+{)l;lqqr{ff, 2oo r . + {+{q 6 * riTrt" F.liR-- F:r, rrn

vq{ EA-3 dI qr cF-,ii it zri ftzr Tr+r srGC r r+t t rc i Fc T+ cfa s qm, T6i TirrE ,I'd fi zrit ,qri 4T r,.lrT ,i,, a,Trzrr

,rqr Tqhr, sqrr S.rrE qr T{+ 6c,5 4tq Eqr? {l 50 Tn4 ETr rrr 3tmr 50 flE. tIrI t3Tftr+ir}i-.qgl: 1,O0Oi- r..rt, 5.000/-
5.f4 rrq-+r 10.000/- ".rq +r Rufftr oqr q"+ ff rFi +iqs F,r fr{ift qr6 6r rrfdr{. i.if}a 3r{f+rc ',rrrrFF,q fi ,n{r a
rrFEFF iTrEtz + irq rr r+qr w qrir,r++ err h Ta ar.r -fl.'r rqrtfi Tf <r'c Em r+qr qrdr qrrdll I q?irT TIIE 6I qrFlrr. {+ Tr
:q onqr t ir.n rftq q6i ftifur rffiq;ql{rfun''r ff,nr{r Fra i Iirrrn 3ra,r (+ ntt ) + f+rr ri{-r-.r" + qlt 500/- rcr'
4r Futftn {6 qcr 6.{r tiTr r/

The aDDeal lo the ADDellate Tnbunal shsll be fiied in ouadruDlicate irl form EA-3 / as Drescribed undel RuLe r, of
Cenual Excise {Addeall Rules. 2001 and shal ba acco'mDarued asainst one whrch at Ieasr should be
accomDanied bn a fee of Rs. 1.000/- Rs.5000/-. -Rs.10.000/- wherc . anrount o[
d utvddmand / rn tel'est / Denaltv /refund is uoto 5 Lac..'5 Lac to 50 L:ai arrd dbove 50'Lac resDeclivelv in thc forur
o[ clossed bink drarf ]n fav6ur of Asst. Resistrar of brencll of anv nominated oublic secl6r barl[ of Lhc Dlncc
where l}le bench of anv norrrinated Dublic sFctor bank of thc olace"where the behch of thp Tribunal ls silu'aled
Apptication made for grant of stay shall be accornpanied by a lee of Rs. 500/-

qffi,r;qrqrltrfr.'r n nce{ Br+r, G-fr 3fdftF,199a ff rrm 86(1) } tr{ +{rd{ lilqlr{rfr, 1994,hftrca(1) + p{
fqlftr qq-{ s.T. 5 i ?rc cffit t 6i qr aiit rl,i rst fiq &q 3ri.{r } G'{a 3r.fiq fr rrff iI, T{ff yfi qr-q + nqq 6" (T{i +
1.e; aR rrnFrtr *{i flBq) at,qnt1{qIsrq+efr} qr{, TFi t{rr. ff qiq ,qFa ffqtr rft. {,rp{r.rlr 1qt{r.*q- s qr,,
,n Tri {,q,5 q x'r, qr 50 {rEr F{'1Ts flr{r 50 {rE aqn t :rfltrr l;ir aicfl: 1,0001 Fr}, 5,000i- '.rt 

,,r,rfl 10.ooo/
arir rr FuiEa rql ,rq fr yF 

'rrc tr B'rtAa cr-{ 6r ,{rarl. 'iiitrd irffrq .qrarf}tr,lr fi crn+r h T 'ft,FtrFn i Trq g

Ffdi ff lrr4B-{fi ei + *+ ePr or,1ffia m cr.iz Era ft-a ?rql qrBr' r q"ifln BT.E {,r 11:.r{r{, fi ft -r< pngr it rr+r .rrB"
rr nqltra rffrq -ur+rlO-r..'r ff ,rr'{r Fqo: iqrl:r ,,iT},r (+ ni+) + frq '{r#-.ra } ql,I 50Oi- -]l] 'rl Fi,J1FT ,f.{ Tr
{,{ Am r/

The aDDeal under sub sectron(llof Scclion86oltheFrnanreA(t. 1994. (o tlle Ar)r)ellale Tlrburral Slr.rll b" lilc,i
;i ; ;6nrnli.,te rr, Fornr STs es nres.ril)e.l under Rule 9tll of lhe Se.vi(:c'l'a-\ l<'-rles. 1994. ard Sltall l'"
nicnmnnnien 6n iconv ;l rhc ordei aooealed apeinst lone of wh,ch shall lrp .i'flified coDv) and slrotrld l-rc

-- ;;;;;5rnr;(i l;.i , taa{ of Ra 10o0/. wliere tlre dnouniof service tax & rnrerest demarrded & D{-nall\ lrv,c,l ,'f
,.1'. ns 5 Laidrs orless. Rs.5000/ whire the anlount of sen,i( e lax & mleresl dcmandcd & pcnalli lclled is rrlore

'tLaD fivc ial{}l. bui not exc6erlrns Rs Filrv lakhs, Rs.lo,000/ $her. the aln(nlnr of scn t!_6 14\.1. irrlFicsl
- I . E";;.;i;,iE. ;nann iivrea li mor% tliln fiilr l,akhi ruoeci. in the lorm ol , r,,sseri bank dralr In f,ru,ur of Ll)e

' A{iiiianr Repisuar 6l r}le bench of nominatEtl I,ublic Sertoi Baik of t]re ulaic ulrere the bpnl.l) ,rf ltilrtur;,1 is
Lituat.a 7 AFplr.auon made for glant ol slav shall l)e a.r'ompanre.l l,\ a fei (,t Rs.500/
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tr{ 3rJ}tsTq.199a ff rrrr 86 ff sq-Errrii (2) r]'j (2rr) r :rcia ?:i ff rrff 3r+{, i-{rd? lM, 1994, + fi{F 9(2) rr4

9(2A) t .rdr ftrjtftn rm s.T. -7 t .ft qr qdl mi :qi qt.r :{r{f,. dTq rdrr{ r.Fs q1r{r qrgs (3rffq), t"frc 'rsl< cf;s er'I
,]lin .rGor ff {tqt {i-r.r +t (fiif ii qqr cFa .rqnlrT jr*r qrHI) rJrr 3{rgtr EIrr {6rm 3{q"F 3{T{r 3.rrgiT, 

'4FA-c st'llE !J'a/

ir+r+{ qi: {S*s qqrlD-r,rvr di qrieq s-d "ri-r fi , i* ar are qr,r fi ift ft {rrT t nqn 6rrft F.Fft l/
llre aboeal Lrnder sub sechon l2l ard t2Al ',1 t}lr's.,uo,lSbthcFma.nceA(ll994,shallbefiledrnForST.Tas
nrestr:rbed under Ruleg12) &9{)A) of illl. lie,vrc( t.'1r Rules, 1994 and shall be ac(ompanled by a copy ol order
b[ Commrss,oner Central Excrsi oi Corrrirrrssiorr,:r,, elllal E\cise (Appeals) (one of thich shall be a rettified
convt ana LUov o[ tlre order oassed Ly lhe Corrtllll sstoner ar I thorizinR lhe Assistant Cornmrsstoner or Deputy
r-cimmissrone'r'of Cenual Excise/ Service l":: ,o lile tI,e appeal belbre l-he Appeuate Trlbunal.
o-fl rl=6, E+q 

',na,y"+ 
qa t+rr, ,r'ftffn r lf.'rFr rt (,r;z) ; 'rF 3{fft + fi{} +adq 3.rqre ,r;fi ftft{q l9a4 ff srrr

35r.-r }j ?iird-d, ,!ir fr E+c arflfi{q, 199a +i rmr 8'J + 3i.Fi( +{m{ d fr aq ff .rt t, t+ 3{r*r Ai {ft B{ffiq crfq-6-"r t
3r.{iq r,G rr{ Tqr< {.6/ir{r F. qi-r 610 ylt,m (10%), Ta rrin ltr $lar ffi.{i, ar qqt{r, ,,r{ h{q 5qt{r E-{rft-{ 4,6I
.rrr+n hq] nn. q!,ri fu 5q uI.l ;F .r{+d rJri f[ ffi {r.fr ,"cffi i.r .rler :rc F;rs r,Tn t {fu.T r i:rl' ffiq:-ne rp q+ ta-r; i. r:,ia "s-r r+r rrE,F+ iFiflqrfii i

(r 'rFr lt ff6,ia,lT-qiq
rul {+€ Tfl "fir fi.r{.rffn,t
i,rr ilTaz nm fTryr{dr + f{,rE 6 q 

'rTlin 
i.i .+q

' 4!I+ {d f+ .q Er.r aE rrstrr{ mrq (q' 2) '3rf}fi{q 2014 + {r.{ + Ti Ei6t 3r'ffitc vrlffi h qqei f+{r'-rff;r
*r.n sf r-q ,r+a +l -rpl Tfi z.r,r r/

Fol an aDDeaI Lo be filed before lhe CESTAT, under Sectiotl 35F of the Central Excise Act, 1944 which is also
r r,arl e apirficable r o Service Tax u nder Secr rori 83 ol' l he Fiilance Act, 1q94, an appeal agam st th rs order shall lle
Letore the Tribunal oD Davmenl of Ioli, ol Lhc,lDlv dernanded where dury or duty and penalty are in dispule, oI'
pFnd]!y, wircre penaly'alone is m drspul., provi[ed the amount of pre:deposrt'pa!aLile would be subl;cl to a
icilne of Rs I0 Cror es." tlndcr Cenlral Excrse and Srrvir e T.u, "Duly L, nrarlded" shal iflclude

(lt amounl delermined rrrdrl' Se( lion M;
(ul amount ol efioneous Cenvat Credll laken;
hu) arnount pavable under llule 6 of Lhe Cenvat Credit Rules

pror rileil ful rher lhat l}li provrsrons o[ dus Secl ion shall not apply to the sta] apphcatron ard appe.rls
l,endrn[ beforc anv appellare autho rv pn4r lo Ihe (omrllencement oflhe Finance (No 2) A( r.2014

qradTa{r{dFIftrrlr qrk{:
Revlslon aDDfication to Government of India:
fl ',rrarr f i'ifae,r'rqrB-fl F-*ftkr qrqr+ t, q"iq iq[" ,FiF 3rfaffiq, 1994 6 qr.r 35EE + crrqq,;f+ + ffitrgi-{r qfuq,

ap-a a-qr' 'a+hu,r {rcr.i !6d, Ac r{r.rq, 'ri-q fidrr, ?ifi .ifr4, 
'+s-n 

*i.r 
"rs-n, 

rq4 qFi, .ri Ht- l to0o I . {:1 F4-,{r

,r.[ q{tlrrr /
A revislon aDolcatron hes to the Under Secrcla.rv. to l}le Covernment o[ Indra. Revision ADDhcatron Unit
1i,r,i,i"iii-iir H,5iiii"ii6;"n;.ni;f -Ranin.IJ iiii l1obi. JJe,-aii Dae;B ilaft:Fn ii;.iE;i sri'ii-N-.i, D;iiii
i iijOII, r rilil;;s;irlorr 5SEE oaiir; Cue Io44 rii iespe, i or G.iolldv/in s ;ase, Ebvernid 6iiust provrso ro iiiii
secEorr il ) ot Se(tron-358 ibd:

rfu qr.r + E-rir ;r+qra * qrrq i ,r;i ;r*.€ra fu+ rrr,{ {J F#i +rn+r< i rign m + crrrrrra 6 <ttn fl Ftidr ',r.q +r.sre fi fc,-r

f+dr "+ 'isr Gi fq=,r+n 1a'wi-rra + efuq, qr ndi 'rrE 
qz i,r,rrsr,lrt qrt + rliq?q;r qtfi, ffi +rrqra q-, q#r

q=T, c qI{ 6 {{{r{ F qrr4 cr/
ln ( ase of Env loss of goods, where the loss o, ( urs ln transrl lrom a factory to a warehouse or to aiolher factory
or from oni'"warehouse lo anolher durints the coursr uf processing ot th"e toods in a warehouse or in storage
whether in a factory or in a warehotlse

rnra + arr, ffir rr9 u er: Eir ffir 6r r; crr + EF:ctur i r5c r.g rre vr rff rri lffi{ T.cr{ {1d6 h g'c (ft+c) + srrn i,
ir rrr.+ t Er* ffi ,rg ,n drt d ftqh ff rrtt i r /
In aase ol rebare ol duty oi exc,se ort quods e\Dorle,l rr (!:lv ( ountrv or terrltory oLllsldF lndra ut on e{crsal)le
mrrerial uspd in rhe rnrhUfa. I ur- i,l llrF goods Whl( lr iu'e ...iporled to-any ! ouIlLni or lernror\, oLrlsldc lndra

ryiz r"nu ,F$ 
"Fr 't,rrrq f*l ii+r:rna + arr,. +rFT fi {zrd q't qr,{ F{qin ft-cr flt ir I

ln case ufgoodsixpur ted ourside lndja expor lo Nepal or Bhuran, wrt]rout paynent ol duty.

{i'{f,.T4 T.ni + T,crr4 rr;6 + sFr{r4 { fiF i qi-cifl?1]T dtid,rq rr{ Effi ftR-* crEur{i s (Ial {Fqffrrt}"iI, rrq,{rsa
,r ,rg+ 1e{fa1 } rm E-t *Bf+qc (.r.2),l9aB fi ffi'r 109 + 7r'r FiT{ ff rr€ rrrte,r.rfl {qr{IAft} lr. qI a.rE t crtsl E-rI

't" t'i
Credit uf anv dtrtv a-llowed to be uLilved lowards oa\,.rnenr of ex( lse dutv on frna.l oroducls under the orovrsrons
of rhrs Act oi the"Rules made l}rere under such oid-er is passed bv the "Commlssibner tAppeals) oD oi alrer, rhe
dalc apt)uinled under Se(. l0gof thcFrnanl-e lNo.2) A(r,1998. "

fl+-fi3rr{{ffnqft{icqrriqrEA-8it,qifrirdfqr.'rr.{,J-n(3rftq)ffii,2oor,ift-{ca+ii?rtdRRtrzl,a{
{arr+ {i}s-,rh s {," 6 3iTrl-d ff qrft qTBr r 

.]....t;s 3n€{ 6 m.r.!.r qrtcr q 3rftq qrE{r ff i rfrqi {cr ff crn-ffinr qr',r

frFlq r.qr{,I-.6 3rftft{q, 1944 fr qrr 35-EE + -{ fi{tftd {-{ ff:r<rFfth mt1r +nt qaTR-6 ffrftqqsffqrff
qfi,lrr /
1he above apptieat-ron shall be Inadc ln duplrcale rn Form No. EA-8 as specfred under Rule. 9 of Cenlral Excis(
[Appe.r.ls) Riles, 2001 witlin 3 months fiom the dale on whlch the drder soueht to be aooealed apainst is
i oinmunx ated and shall be ar conpanled by rwo copres each of the OIO and Orde"r -ln.ApDeal. lt should also be
accompanied by a copy ofTR-6 Ctiallan evidencmg'pa1,rne,rt of prescnbed fee as prescriBed under Secxorr ]5-
EE of CEA, 1944, under Major Head of AccoLlnt.

r+tr erq ,n+rr + srq Frsftfua Fi{ift-< sF6 'h 
,rtr+rfi 4r ardr rrEl r

{:1 aaq rfic qa arq Fqi rt fit {q;r',ir ,FT,r 200/ d- Trtr+ Ffir Trrl nt, qft i?m rtrq DE qna x-qt q ;+ra 4l r Fqir
loo0 -/ fir 1I,TiT{ F6-qr qTnr

The r.vlsjon dppli(atlon shall be ac(ompanjed by a fee ol Rs. 200/- where l}le a-rnourrt rnvolved rn Ruoecs Onr
Lac or less and Rs 1000/ where lhe arioulll l[volved rs more thah Rupees One Lac.

rft ^sa3rre,r I dE.{a ,r!et {r qrq{ n rrq-t {q ,,rEI,r + fil {Fa Tr qrr{rn- rq{6 a"r-+ Ri{r lr+r qrGtr fi Tra * drr 6"
fi fi hn-qr ldt 6r,i 4 fii6 ffrc cqrRifr 3['1t" q-.qrttrr,rq fi rri-3rqt{-fi lrdh qirsF {'r rr{ 3rr{fi F rqrfli I / tn cas:e
it lhe ordei covers various umbers of r-rrder- i:r Oriernal, fee for eaih o.l.O. shiuld te paia iii tli'aioreiiil
manner. noiwitrslandlns the fact t}lat dre one aooe?l to the AoDellant Tribunal or rhe ohe aoDlicarion to ihe
Ccnrral Govl. As rhe cas"e may be, rs lilled to avdiil scriptona w6rk f excisnt Rs. I Iakh fee'oT Rs. 100/ for

q+rq,irf,ra {a[{q ,l,1 3{fui+{c, 1975, i 3.{Tfi-t ; cr{qn Tq 3ni$ r]4 rrrr+:rirr ff rft .r{ frdF { 6.50 5ca {,i
qrcr.rc :,rfr FJfuc {rn *mr qrB!,r r
One (opv o[ aDpLcaLion or O.l.O aslhecasemavbe. and the order of lhe adrudicaune authoriw shall bear a
roltrr fie stam'p of Rs 6.50 as prescrrlred u,ider Scle(lule I :n lerms of the Cour"t Fee Act;l975, as amended

4lq ,Fs, 6,ffq {i,ire ,F{ rrd'q+r+, ,r.ftfiq ;qrq-flrr+q (r.r4 ffiut lM. 1982 i sFIT nE 3Fq aqftrn fic?t rl
{FrHr Eri {r4 ldr + ,tr'trt rqri ,rrqftd fucr ,nr( tr I 

'

Atteqtion is also iBvited to the lules covering lhese ?!!i other related matters contained in the Customs, Excise
and Scr vir e AppellatF Tr ibu nal (Pro( edure) Rules, lo82

Tg .rffiq vffi t {t{. (rfu{ F.i fr {q,erd 4Tq6, BT{ +. q-fi-{irq {rEtlrii } firi, 3{ftdr.f f*{'Ffrq i{ffEz
www.coec.gov.ln nr <€.rqrn 6 t /
For rhe elaborate/ detarled €nd latesl provisrons relatrnB to i lnt of appeal lo the hlgher appellale authonty. lhe
apprllanl mav leler lo lhe DepaJlmenlal wehSrle www.Der.gov.ln
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Appeal NoV2/1'l4lRAJl2020

Shri Suresh Mulchandbhai Shah, Proprietor. M/s. Ayush Traders, Plot No.484/8, GIDC

Shanl<er Tekri, Jamnagar (hereinafter referred to as "the Appellant") has filed Appeal No.

ll4lRAll2O20 against Order-in-Original No. 0l /JCiVM/Sub-Commri2020-21dated 29.05.2020

(hereinafter referred to as "impugned order") passed by the Joint Commissioner, CGST Sub-

Commissionerate, Jamnagar, (hereinafter refened to as "adjudicating authority").

)-. The facts of the case, in brief, are that a case was booked against lWs. Bhavin Impex Pvt.

Ltd ( I 00 % EOU),.lamnagar for clandestine removal of imported brass scrap and manufactured

goods (ingots) without paymer.rt of applicable dr.rties. The investigation carried out by the

depafiment in the case resulted in issuance of Show Cause Notice No. JMfuAR-

SSBY/ADC/226/2009 dated 27.1t200g to M/s. Bhavin Impex Pvt.Ltd (100 % EOU) and other

co-noticee including the Appellant, who was tbund to be involved in purchase of impugned goods

from M/s Bhawin Impex cleared without invoice/bill and without payment of appropriate duty.

2.1. The SCN was adjudicated vide impugned order wherein the adjudicating authority, besides

confirming demand and imposition of penalties against M/s. Bhavin Impex Pvt- Ltd (100 % EOU),

also imposed penalties upon various co-noticees including the Appellant under Rule 26 ofCentral

Excise Rules. 2002 and Seotion I 12 of the Customs Act. 1962 fol purchasing brass sctap/ingots

without issuanoe of invoice/bill and without payment ol Central Excise duty from M/s. Bhavin

Impex Pvt. Ltd (100 % EOU).

3. Being aggrieved, the Appellant preferred the present appeal mainly on the following

grounds, inter alia, contending that,

(i) The adjudicating irulhority has erred in law as rvell as on the l'acts ir.r detelrnining

an arnount ol'surn payable Rs. 5.90,000L r,r ithuut providing a basis tbr aniving tlre alnount

pa-vable: that he has passed the order witltout any basis and rvorking ofthe anrount payable

(ii) 'l he adjudicating autholity has erred in law as well as on the facts as thc older

violates the limitation as well as order is non-speaking and without aftbrding the proper

opportullii),_' of being heard.

(iii) The SCN was not served 1o thern 'uvhich is evident frorn the RTI applicatiorr and the

atlidavil; that he has not reoeived the infolmation/documents in leply to his RTI applicalion

(i.,) The adjudicating authority has en'ed in law as well as on the tacts in imposition of

penalty under Rule 26 ofthe Rules and/ol Section 112 ol'the Act witlrout corrsidering that

thc duty pnyable by seller rvhich was not paid/shor1 paid. ho'lv the penalty under Rule 26

ol the Rules and / or Sectior.r I I 2 of the Act is invoked on the purchaser of goods:

(v) 'lhe older is silcnt on the quantunr of penalty lcvied undel Rule 26 ofthe Ccntlal

F,rcisc Rulcs.2002 as rvell as quantrnr of penalt-v levied rurder Section 112 olthe Custorns

Ac.ll. 1962; that conrbirred penaltf is leviecl urrder both the provisions togethcr rvithont

..1@\ 
rvorking or base as to \vhat amolult of penalty is char:ged ,ude. rule 26 anrl

, \vhel auxr tr1r1.\1' penalty is chargeti uncler sectiou I 12 ol'1he Customs Act. 1 962.

/
:./
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(r,i) The penalty under rule 26 o1 C,:ntral Excise Rules. 2002 isapplicable ilany exe isahlt:

goods are inurlved; that adjLrdicating arrthurily hirnsell conlimetl that no nanulacturingr

activity or anv process ol rnanuilclliriirg has been carried out on suspecled clandcstirrelr,

lenroval of brass scrap and recovery- rllcustorns duty is made as pel Circular No.6212()01-

(lus clated I 2'h Novernber 2001 flrlnr M/s. Bhavin Impex. Pvt. Ltd; that it has been Appellant

had purchased this brass scrap liom M/s. Bhavin Impex Pl't.Ltd; that when no

manufacturing activity has been carried out and goods are removed as such and no duty of

excise is recoverable from such goods then these goods will not qualified as excisable

goods; that if the goods are not covered under the definition of excisable goods under'

section 2(d) of the Central Excise Act, 1944, the penalty under rule 26 ofCentral Excise

Rules, 2002 cannot be imposed; that the decisions in the case ol (a) Haresh Garodia Vs.

Commissioner of Central Excise, Raigad ([2015] 62 taxmann.com I 94(Mumbai-CESTAT)

and (b) Commissioner, Central Excise , Lucknow Vs. V.K. Tulsian ([2015]64

taxmann.com 377(Allahabad) support the above contention;

(vii) No penalty under section clause (i) of section 112 is imposable upon them as Bmss

scrap are not prohibited goods under Customs Act or any other act for the time being in

force. Penalty under clause (iii), (ir') and (v) of the section 112 of the Customs Act. 1962

also not imposable upon him. Clause (ii) of section 112 ofthe Act may be applicable but

since the provisions of section l14,A ofhas not been invoked in SCN or impugned order'.

this clause is also not applicable.

(viii) Quantum ofpenalty under section 1 12(ii) ofthe Act is required to be reworked as per

the quantification sheet fumishetl.

(ix) It is alleged that they had purchased brass ingots of 946.7 kgs amounting to Rs.

2,03,541/-; that these goods are excisahk: goods and penalty is to be calculated undel rule

26 can only be calculated on alleged purchase ofbrass ingots of946.7 t<gs.

4. Personal hearing in the matter was conducted on 17.08.2021 through virtual mode. Shri

Sagar Shah, Chartered Accountant, appeared on belralf of the Appellant. He reiterated the

submissions made in appeal memorandum and submitted a quantification of penalty amount which

could be levied in the case against the Appellant as per legal provisions. He relied upon following

case laws in support of his contentions:

(i) Haresh Garodia Vs. Commissioner of Central Excise, Raigad ([2015) 62 taxmarm.conl

I 94(Mumbai-CESTAT) and

(ii) Commissioner, Central Excise, l-ucknow Vs. V.K. Tutsian ([2015]64 taxmam.com

377(Allahabad).

5. I l.rave carefully gone through the lacts of the case, the impugned order, and snbmissions

n.rade ir.r appeal memorandum. It is observetl that thc issue to be decided in the present appeal is

whether the irrpugned order passed by the adjudicating authority imposing penalty o1' Rs.

5,90,000/- upon the Appellant is correct, legal and proper or not.

liis obseived from the case recortls that thele is no clispute regarding the purchase ofgoods
t: . 
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by the Appellant from M/s. Bhavin Impex Pvt. Ltd (100 % EOU), which werc allegedly cleared

rvithout payment ol'duty. 1he Appellant's one of the contentions is that the impugned order has

bceu passed without affording them any opportunity ofbeing heard and that Show Cause Notice

issued in the matter has not been served to thenr. Iu this regard. I find that Appellant himseli in

his [etter dated 22.09.2020 addressed to the Joint Commissioner, has accepted that proofofsupply

of Show Cause Notice as well as proof of receipt ol'hearing notices have already been provided

by the department to theni. Tlrus, I find that arguments made by the Appellant in this regard are

baselcss and devoid of nrerit.

7. As regards the contention of the Appellant regarding imposition ofpenalty, I find that the

adjudicating authority has discussed the contents of the statement dated 05.03.2008 of the

Appellant recorded under Section l4 ofthe Clentral Excise Act. 1944 at Para-45 ofthe impugned

order. from which it is evident that the Appellant had purchased Brass Scrap weighing to 4714.50

kgs valued at Rs. 10,49,188/- and 946.7 kgs. oflngots valued at Rs. 2,03,541/- from M/s. Bhavin

Inrpex Pvt. Ltd without bill or invoice. The statemcnt given under Section 14 ofthe Central Excise

Act. 1944 is an admissible piece ofevidence.'fhe validity and admissibility olstatement reoorded

under Section l4 of the Central Excise Act, 1944 has been established by the Hon'ble Supreme

Court in the case of (a) Surjeet Singh Chhabra Vs. UOI 1997(89) ELT646(SC) and (b) Naresli.I.

Sukhwani Vs. UOI 1996(83) ELT 258(SC). I also find that the Appellant has not retracted l.tis

above statements nor denied the contents ofthe same in his submissions. Thus. it is clear that the

Appellant had abetted Ir4/s. Bhavin Impex Pvt. Limited in clandestine clearance ol impugned

goods. For above abetment. the Appellant is liable for imposition ofpenalty under relevant legal

provisions. l:Iowever. I find some force in Appellant's argument that the inpugned order is silent

on the qualltunl ofpenalty levied under Rule 26 ofthe Central Excise Rules, 2002 as well as under

Sectiorr I l2 ol-the Customs Act, 1962 and that combir.red'penalty is levied under both provisions

together without providing the working or base as to what amount ofpenalty is charged under Rule

26 and what amount ofpenalty is chalged under Section I l2 of Customs Act, 1962.

7.1 I find that while imposing the penalty of Rs. 5.90,000/- r"rpon the Appellant, the adjudicating

authority at Para-61 of the impugned order has observed, " l impose penall)/ on the .following co-

noticee under Rule 26 of'the Central Excise Rules, 2002 ond under section I l2 ofthe Customs Lct,

I 962 as applicable on the Noticee Nos. 4 lo l4 .fbr lhe Acts of omission/commission trs discussed

in purus supro.". Thus, the adjudicating authority has not specifically mentioned as to under

which provisions i.e., under Rule 26 olthe Central Rules, 2002 or Section 1 l2 ofthe Customs Act,

1962. rhe penalty has been imposed upon the Appellant. Further, the adiudicating authority has

also not recorded any findings orjustification regarding quantum ofpenalty imposed. Thus. I find

the impugned order is a non-speaking on above count.

8. [n t,ieu,of the abovc, I set aside tlrc ir:rpugned orcler so t'ar zrs it relates to imposition ol'

and remand the matter to the adiudicating autholity

about imposition of penalty upon the Appellant

o g iving findings about quantum of penalty an'ived
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upon. Needless to mention that principles of nanlral.iustice should be adhered to whiie passing r/:

novo order.

9. I set aside the impugned order to the extent of imposition ol penalty upon the Appellant

and dispose the appeal by way of remand to tlre adjudicating authority.

10. sr{ffiaatdrrd*,r{:rtraor fc.rdnr3cittr aGt ibqrqr<l ir

10. The appeal filed by the Appellant is disposed olTas above.

[,
r_{ I. . .r O

(Akhilesh l(Lrmar;

Comnrissioncr (Appcals)

Attested

Davc)

Superintendent (Appeals)

B RP;\D

To

Shri Suresh Mulchandbhai Shah,

Proprietor , M/s. Ayush Traders, Plot

No. 484/8,, GIDC Shanker Tekri,

Jamnagar-

t-fl it,

* dn rroti,rrlri iTr6, qrftrs.

furrit qqq ie{. qE ;rar 484/*.

dtrr$ffici6{)+.0,
gTrFrrrr

vfufuiq

I ) g@ qrX6, qtr c{ t-sr at lsi }.*'q eicr nea, gvrn fr*, +r<q-<rsrc +l qrdTt igt

2) ,trn qEi6, qq qq t-qr fi qi Mq $qrq g.o,rwiz 1m+m+,irq+te 
q1 3Trqwr6 qrrffi *dr

3) eg-rr altr*, eq qq t-* +r qi +*q rflE {tq, 3q :{Eirrd .qrrq.I{:, qf 3{r{t.{+ sIffi &t
Q--4fTr€srrsr
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