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dar e Fdt Iy TH AT dtett SnnteET & wh i, e g A | 1944 #7 @7 358 § s
e Faer sfirfs, 1m§§mmkm@ﬁﬁﬁmﬂwmtu -

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3513 of CEA, 1944 [ Under Scction 86
of the Finance Act, 1994 an appeal lies to;-
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The appeal under sub section éﬂhaml {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 [2) & 9{2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commuissioner Central Excise or Comrmussoner, Central Excise (Appeals] lone of which shall be a certified

copy] and of the order sed by the Commissionerauthorizing the Assistant Commissioner or Deputy
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Appeal NoV2/116/RAJI2020

:: ORDER-IN-APPEAL ::

Shri Antim Thakurdas Modi, Plot No. B-54. Shanker Tekri Udyognagar, Jamnagar -
361005 (hereinafier referred to as “the Appellant™) has filed Appeal No. 116/RAJ/2020 againsl
Order-in-Original No. 01/JC/VM/Sub-Commr/2020-21 dated 29.05.2020 (hereinafier referred to
as “impugned order™) passed by the Joint Commissioner. CGST Sub-Commissionerate, Jamnagar,

(hereinafier referred to as “the adjudicating authority™),

2. The facts of the case, in brief, are that a case was booked against M/s. Bhavin Impex Pvt.

Ltd (100 % EOU), Jamnagar for clandestine removal of imported brass scrap and manufactured
goods (ingots) without payment of applicable duties, The investigation carried out by the
department in the case resulted in issuance of Show Cause Notice No. JMR/AR-
SSBY/ADC/226/2009 dated 27.11.2009 to M/s. Bhavin [mpex Pvt.Ltd (100 % EOU) and other
co-noticees including the appellant. who was found to be involved in purchase of impugned goods
lrom M/s Bhawin Impex cleared without invoice/bill and without payment of appropriate duty.

2.1 The SCN was adjudicated vide impugned order wherein the adjudicating authority, besides
confirming demand and imposition of penalties against M/s. Bhavin Impex Pvt. Lid (100 % EOU).
also imposed penalties upon various co-noticees including the appellant under Rule 26 of Central
Excise Rules. 2002 and Section 112 of the Customs Act, 1962 for purchasing brass scrap/ingots
without issuance of invoice/bill and without payment of Central Excise duty from M/s. Bhavin

Impex Pvt. Ltd (100 % EOLD).

3 Being aggrieved, the appellant preferred the present appeal mainly on the following
grounds. inter alia, contending that.
(1) The adjudicating authority has erred in Taw as well as on the facts in determining
an amount of sum payable Rs. 28.50,000/- without providing a basis for arriving the
amount pavable: that he has passed the order without any basis and working of the amount
payable
(i1) I'he adjudicating authority has erred in law as well as on the facts as the order
violates the limitation as well as order is non-speaking and without affording the proper
opportunity of being heard: that the SCN dated 27.11.2009 was served him while making
an RTI application; that in response to R11 application he was provided with the copy of
acknowledgment along with the prool of service ol the notices ol hearing however. first
receipt of personal hearing letter dated 14.01.2020 was received on 22.01.2020 i.e. only
one day ago and he was not in a situation (o attend such personal hearmg: that second and
. third personal hearing notice was not received by him and not reached to him
.{\i_iii Since other information against above RTT application was nol received a letter dated
16.09.2020 was written for further clarification in the matter: that the department vide letter
' f;ltml 24.09.2020 informed that the Appellant’s letter doted 06.08.2020 cannot be (reated

4 a5 RTI application as prescribed lees [or oblaming information was not paid.
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(iv)  The adjudicating authovity bus erved i baw as well as on the facts in imposition of
penalty under Rule 26 of the Rules dod/or Section 112 of the Act without considering thal
the duty pavable by seller which wae aet paid/short paid. how the penalty under Rule 26
of the Rules and / or Section 112 of the Act is invoked on the purchaser of goods:

(v)  The order is silent on the guantun: ¢t penalty levied under Rule 26 of the Central
Excise Rules, 2002 as well as quantunn of penalty levied under Section 112 of the Customs
Act, 1962; that combined penalty ¢ :vvied under both the provisions together withou
providing the working or base as to what amount ol penalty is charged under rule 26 and
what amount of penalty is charged under section 112 of the Customs Act, 1962,

(vi) The penalty under rule 26 of Ceniral Excise Rules, 2002 is applicable i’ any
excisable goods are involved: that adjndicating authority himsell contirmed that no
manufacturing activity or any process of manufacturing has been carried out on suspected
clandestinely remaval of brass scrap and recovery of customs duty is made as per Circular
N0.62/2001-Cus dated 12" November 2001 from M/s. Bhavin Impex Pvt. Ltd; that it has
been appellant had purchased this brass scrap from M/s. Bhavin Impex Pvt.Ltd; that when
no manufacturing activity has been carried out and goods are removed as such and no duty
of excise 1s recoverable from such goods then these goods will not qualified as excisable
goods; that if the goods are not coverad under the definition of excisable goods under
section 2(d) of the Central Excise Act. 1944, the penalty under rule 26 of Central Excise
Rules, 2002 cannot be imposed; that the decisions in the case of (a) Haresh Garodia Vs.
Commissioner of Central Excise, Raigad (]2015] 62 taxmann.com 194(Mumbai-CESTAT)
and (b) Commissioner. Central Excise | Tucknow Vs VK. Tulsian ([2015164
taxmann.com 377(Allahabad) support ihe above contention;

(vii) No penalty under section clause (i) of section 112 is imposable upon them as Brass
scrap are not prohibited goods under Customs Act or any other act for the time being in
force. Penalty under clause (iii), (iv) and (v) of the section 112 of the Customs Act. 1962
also not imposable upon him. Clause (ii) of section 112 of the Act may be applicable but
since the provisions of section 1144 of has not been invoked in SCN or impugned order.
this clause is also not applicable.

(viii) Quantum of penalty under section 112(ii) of the Act is required to be reworked as per

the quantification sheet furnished.

Personal hearing in the matter was conducted on 17,08.2021. Shri Sagar Shah, Chartered

Accountant, appeared on behalf of the Appeilant. He reiterated the submissions made in appeal

memorandum and submitted a quantification of penalty amount which could be levied in the case

against the appellants as per legal provisions. He relied upon following case laws in support of his

contentions:

(i) Haresh Garodia Vs. Commissioner of Central Excise, Raigad ([2015] 62 taxmann.com
194{Mumbai-CESTAT) and

(11) Commissioner, Central Excise. Lucknow Vs. V.K. Tulsian (|2015]64 taxmann.com
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3 I have carefully gone through the facts of the case, the impugned order, and submissions
made in appeal memorandum. It is observed that the issue to be decided in the present appeal is
whether the impugned order passed by the adjudicating authority imposing penalty of Rs.

28.50.000/- upon the Appellant is correct, legal and proper or not.

6. It is observed from the case records that thece 1s no dispute regarding the purchase of goods
by the appellant from M/s. Bhavin Impex Pvi. Lid (100 % EOU), which were allegedly cleared
without payment of duty. The Appellant’s one of the contentions is that the impugned order has
been passed without affording them any opportunity of being heard. In this regard. 1 find from
the case records that in response to RTI application made, the Appellant was provided with the
copy of the Acknowledgment along with the proof of service of the notices of hearing which were
proposed to be held on 23.01.2020, 10,02.2020 and 27.02,2020. However, the Appellant’s
argument is that he had received first hearing notice only on 22.01.2020 i.e., only one day ago
and other two notices did not receive by them. | find that it is not proper to verify veracity of
information provided by the department in reply to RTI application made by the Appellant. Also,
if' the Appellant was not satisfied with the documentary evidences provided. he should have raised
the issue with the competent authority as per the mechanism provided under RTI Act itself. As
regards non-receipt of SCN, I find that the Joint Commissioner, Sub-Commissionerate. Jamnagar
vide letter dated 11.09.2020 had provided a copv of acknowledgement to the Appellant, which
clearly sugpgests that he had received the SCN dated 27.11.2009 on 09.12.2009, hence the
declaration made by him in his affidavit that the SCN dated 27.11.2009 was served to him while
making an RTI application, also appears to be untrue. Thus, | find that arguments made by the

Appellant in this regard are baseless and devoid of merit.

7. As regards the contention of the appellant regarding imposition of penalty. 1 find that the
adjudicating authority has discussed the contents of the statement dated 05.03.2008 of the
Appellant recorded under Section 14 of the Central Excise Act, 1944 at Para-43 of the impugned
order, from which it is evident that the Appellant had purchased (sheet cutting) Brass Scrap
weighing to 990.300 kg valued at Rs. 2,61,703/- from Shri Sanjaybhai of M/s. Bhavin Impex Pvt.
Ltd without bill or invoice. The statement given under Section 14 of the Central Excise Acl. 1944
is an admissible piece of evidence. The validity and admissibility of statement recorded under
Section 14 of the Central Excise Act, 1944 has been established by the Hon"ble Supreme Court in
the case ol (a) Surjeet Singh Chhabra Vs. UOI 1997(89) ELT646(SC) and (b) Naresh J. Sukhwani
Vs, UOI 1996(83)ELT258(SC). | also find that the Appellant has not retracted his above
statements nor denied the contents of the same in his submissions. Thus, it is clear that the
Appellant had abetted M/s. Bhavin Impex Pvt. Limited in clandestine clearance of impugned
goods. For above abetment, the Appellant is liable for imposition of penalty under relevant legal
provisions. However, [ find some force in Appellant’s argument that the impugned order is silent
on the quantum of penalty levied under Rule 26 ol the Central Excise Rules, 2002 as well as under
chlﬁ;ﬁ_lliiﬁﬁ@ Customs Act, 1962 and that combined penalty is levied under both provisions
together without .pr'm-'iding the working or base as to what amount of penalty is charged under Rule
26 and what amount of penalty is charged under Section 112 of Customs Act. 1962.
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7.1 1 find that while imposing the penalty of Rs. 28,50,000/- upon the Appellant, the adjudicz;ling
authority at Para-61 of the impugned order has observed, " impose penalty on the following vo-
noticee under Rule 26 of the Central Excise Rules. 2002 and under section 112 of the Customs Act,
1962 ax applicable on the Noticee Nos 4 1o 14 for the Acts of omission/commission as discussed
in paras supra.”. Thus, the adjudicating authority has not specifically mentioned as to under
which provisions i.e., under Rule 26 of the Central Rules, 2002 or Section 112 of the Customs Act.
1962, the penalty has been imposed upon the Appellant. Further, the adjudicating authority has
also not recorded any findings or justification regarding quantum of penalty imposed. Thus, | find

the impugned order is a non-speaking on above count.

8. In view of the above, 1 set aside the impugned order so far as it relates to imposition of
penalty of Rs. 28.50,000/- upon the Appellant, and remand the matter to the adjudicating authority
with a direction to pass a speaking order about imposition of penalty upon the Appellant
specifically invoking penal provisions and also giving findings about quantum of penalty arrived
upon. Needless to mention that principles of natural justice should be adhered to while passing de

novo order,

9. | set aside the impugned order 10 the extent of imposition of penalty upon the Appellam

and dispose the appeal by way of remand to the adjudicating authority.
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10. I'he appeal filed by the Appellant is disposed off as above.
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