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ffin g;vr<, qr$6 (3{ffnq), rTw+e Em qrftfi /
Passed by Shri Akhilesh Kumar,Commissioner (Appeats),Rajkor.

3Tw,15if/ riTm 3rg-6/ scrtrtr/ sErffi qr5-tr, Adq i-Frr( {.m/ n-<rrr/E< frrt-+r+r,trq+tr / q{rn / rri}isrFr Er.r
;rr--ftkr vrt ge artrr i {ft-c: /
Arising out ol above mentioned olo issued by AdditionauJoinvDeputy/Assislant Commissioner, cenlrat Excise/sr
/ GST, Raikot / Jamnagar / candhidham :

3rffi& ffisT Trc \,"i rc,T /Name & Address of the^ppe[ant&Respondent:_

M/s. Antim Thakurdas Modi Plot No.S4, Shankar Tekri, Udhyognagar, Jamnagar, cujarat.

sq dnrr(3{.in) i arfq-{ qir+ qF{ ffifdT rftr i 1rf+ yrlcffi I rrf}fi,q h {qB T,frr rqr 6r '1'6fl iriAny person aggricved by rhis Order in Appeal tiay file an appcal lo tle appr(,priate autro,ir, in rc fo owing

dIL*J---.I3to u1E Us \r{ t-{r6'{ qqffiq qr,nilr{rq fi ytd qqtq, +-+tq sqrE ,16 s tlr;t{q , r 944 +t ur'r JSB + affirf4
\.{ B'{ 3reF-{q. 1 994 ff unrr 86 + dTit4 ffiB{ irrd ft qr r+,ff * rt

Appeel_to Customs, Excise & Service Tax Appeltate Triblrnal under Section 358 ot CEA, lg44 / Under Section 86
of the Finarrce Act, 1994 an appeal lies to:-' 

_

qlftr"r {Fqis<i l3tlI znfi qrri +qr cfd{, hdq iji.rr{{ cli6 llii +{rdr,{ qffiir ;qrqrF}r.,r ff fArlq ft5, +q diE t 2,
an. +. Trr, as f=*, + ff TFt ?Grl /
The. specig:l be11ch of Customs, Excise & Service Tax Appellate Tribunal of West Block No: 2, R.K. t}trraln, New
Delhi in all matters relating to classification and valuatiirir. 

t
srifm.qFd,. t(a) ta S rrq *ffii oFn-+r Jir di 3rft+ +cr {fq,;}rftq -r4r" ,.fd6 q4 +{r+{ 3{.ffiq 

'qPn|sI{,'',r Grez)ff
cPdc *ftq.ffB-{r,,Bffq er, +6rrft r++ r+rr<t aaq-cr<rs- t 2.. iid ff arff qGq r/

To the Wesl regiond bench oI Cusloms. Ex.ise & Senrce Tax Appellatc Tribunal ICDS'IA]) al. 2"J l-'loor,
Bhaumal Bhawin, Asarwa Ahmedsbad 380016in case of appcals othii tlran as menLionbd in para l(al abovc

rr'ftf,rq ;ryarB+?q t qqeT ilfi-q qFra rt+ + ftq }-fiq r.qr< sl6 (3TffE)Mt, 2oo 1, + ft{c 6 + 3inria fruftd frq rA
c'Ta EA-3 6r Tr cm ii ?-i B.a Tr{r qrftl, r r+{ q rq t +q T+ srft + TFr, T6r T''rra eIq ff qtq ,;'rr? ff qfrr rir' T,nar
rPn qrrl-;r. r.rr 5 ara ,rI Tqi 6c.5 Trq IIn. fl 50 'nE ETri Ts .]-,r{r 50 {r€ r,rq t rffi f, ir rrvr 1.000/. *r4, 5.OO0i -

.rt q".r+r 10,000/. q{ q1 ff2ffta nq opq ff cft +{c +f r F"rtfh eFn 6r TrFrFr, iiftd {ffiq -qprr1-tr6-q E ,rr{r +
qrrro 'f;tqr o rrq iGfr fi qr4lfi+ 8f? +in rm ar&brtq *+ crE r{TFflTr{rqrBq rqqltra Erq-, r r.rrr{. i{fr
rq snsr t tri qrBn .rri riifrr4 Tffir ;qrrrFrr,-q fi snqt F{r ,: 1 i"Frq ne,t t,} 3l|+,t } f+" gr+ea--a } qt sooi- ,;.m

fi RrlfF.d eJ.6 ircr +-{Tr trn t/

The aDDcal to the ADDellate Tribunal shall be frlcd rn ouadruolicate in lorm EA-3 / as Drescrrbed under RuIe 6 ol
Ccruirl Excise lArideall Rules. 200I a-nd shal be accomDaJried apainst one w'hrch at least sholrld bc
acc()mDanied bt a fee oI I{s. 1.000/- Rs.5000/-. "Rs.10.000/- where arnounl oI
dutvddrnand/mteriest/Deualtv/refund is uDto 5 Lsc.. 5 Lac ro 50 Lac arld abov'e 50'I,ac resDectivelv in the lornr
of (:rossed b6nk drajf in fav6ur ot Asst. Reersuar o[ branch of anv nominated Dublic secr6r baili of tie Dlace
whcre tjre Uench o[ anv nominatcd Dublic sEctor bank ot tlle Dlace'where the bdnch of the Tribunal rs siluated
AppUcatron madc lor giarrt of slay s6all be a.compallred by a lee of Rs. 500/-

3{ffia -{rqrfg-{,'q } qqer a{+.1, f+fl 3rlfft{q,1994 ff um 86(1) t iqdrk t-{rfi{ Mt, 1994, h Ffqq 9(1) * {Fd
R,rtftir c[{ s.T.-s i qn cmt + ff ifi qinft q,i rrt vrw ftr ar?$ h G-Ed 3{ftf, ff Tft A, crff yft wq t nqq 61 ({{t t
r+ xft rrrFra ffi <rftq) 3itr T{i t {,{ t ;Fc qs cfd } fis, q-f,i t-{r+( ft qlrr ,qr;r {i qtq qt, Trrrn r{r 1qtfl,"irrr 5 {rq
qr Tri 'Fq,S TFr 

',TE 
qr 50 Trq-rqrr { Tq{r 50 {rq E rrr + *fu+ } :ft Fqr: 1,000/- Er}, 5,000/ "rr,r 

3{)I{r 10,ooo/
l.rr r'r Rt/f,rr lqr cr-+ ff rft r.r,.r +tr BufF-ir cr6 6r q.rdn. TizFt( :rffiq 'qrfifufiq ff snqr + {zrr{. 'Fflzr i +n i
M rft-q-r{B-++ er* * a]n il,r ,Ire 

'siF,a +4 rniz a-r{+,fl -chr 
qrBcl {tifi'a pz 5r ry-rn, t+ fi rq cn'{r-t ?rc- qrE'

;r;i i'iffrl affir -rrcrf-u-fi'q {.t ,nqr Frl i i ',r,n nrtsr (+ si+) * ftr' ar}es-wr } irq 500/- F.r' 6r lir fu ,r-r rr
ri.n *ln r/

.I

(i)

(ii)

(iii)

(B)

'll,c ar)Dcal undcr suh sc(lror llr ol S.cliou 8(, ol llrc Finan.e Act- I99-1. to tlle ADoeIlaLc l'r rhunal SIr.ll Lrc filc,l
rrr rruhilnrnlrcnrc;n Form S l5 as Drescribed un.ter Rulc 9rlr of the Servrcc Tax Rulcs. 1994. ard Shall bc
ar cdmoaiied bv a coDv of thc ordei aDDealed aaainst lone bf whrch shall he (eaJred @Dvl ahd should l)"
ac.ombaued lJ\ a IeeAbI Rs. 1000/ w'licre the inounl ol serv,ce lax & rnlerpst demald.d & Dcnallv lFvied .)t
Its 5 [.akhsor lcss. Rs.5000/ where dr. amounr r)f scrvic. lax & rleresl demanded & ncnalti lpvlcfi is mor.
rhlll hre lakhs bul not excicdfrs Rs. FjIN Lallls. lts 10.000/- \vhere tlrc amounl ol scr-vrc6 I a-\ & rnl.rcrl
dcnran(lcd & oeratr! Ievied rs mor"c than fiTrv l-akhs ruDees. rn'rlri" form o[irosspd bank dra-fi in lhvi)Ur otllr.
Assrsl3rl Resisuar r)f lhe bench oI nomuraled Pubhc Se(tor Uank ol lhe Dla(e where ihi- bcn, h nt'Jril)unal is
sjlualed. ' Afl,lr alron mjld. lor granl o[ sla\. sirall be a, r ompanrcd b] a ,ec of I(s.500/ .

I
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(,)

(i')

(c)

(r)

(ri)

f{n al'JF-ry,1994 ffur{I86 ft 3c-uEr3l-i (2) rtr (2A) s aalin -t ff.r{i 3rftd, t-{r+-. fffit, 19%,+fr-{q9(2) r'a

9(2A) + (Er iisfft-.r rs? sr 7 t{tqrq I qa T.w rn-'{ i.{r{rn, dc s{r( rj-f, 3{[r{r w{tr (3r'lrq), qi*q r{fi< 
'!5.{ 

aFl
qrft-c :n?qr 6t cftqi ris,r +t (g+i i us cfi c{rFr'ir r;ri1 srP,q) iir. irrg-tr aF"I irrrq-6 srgni o++r wrgrr, i'*l r.'na t5"+.1

t{r6r, + qfflq qrfiltrfiq d in+fi Eri F.{ {,r fi,irr tq-qr.r "nirr 
ff cfr +r qr,I } ,iT{ Frff drff r / - ,. _ -__'flre anoeal under sub section {2} and (2Al of thc se(Llon Bo t}e Frnance Act 19q4, shatl be filed ,n For ST 7 as

nr e.ciiberl under Rule 9 l2l & 9t2Al of ihe'Servx'e Tax Rules. 1994 and shall be atcompanied bv a copv of older
bt Cornrnissroner Central Excrsi oi Cornm'ssrorrer, Cenrra.l Excise (Appeals) (one of \ihlch shal be a (ertrfied.
(uDvl and coDv o[ rhe order passed bv t]c Cr rrru n r ssroner authorizing the Assistanl Corrunissionel oI Dcpuly
Ccjn,inrssrohdr-ol Cenual Excise/ Senice Tali 'o fdc fic app(al before the AppellareTlibunal.
4rqr ,i"+, "r.*q r+ra vga rra qa.+r *ffra rrftF:,q ( ed) ;:rft ${rqi q' qrq-+ t }dt-q rqra gJ-E 3{fufiqq 1944 +i urrr

35qs + 3i<,td, frff ffiiq qf*ii{c, 1994 {t qrrr 8g {ir ld +{r{,. fr rft <r.1ff.rt {, w ttr h sR qffiq flfufivr t
rrfiq r,.a q{q r{rE {E6/i-fl 6{ {irr s 10 cftrr4 (10%), ffi ci.r r.'{ Sct{r ffiR t, {r gqt{r, ra i,+q Sclnr ffi{ l, {,r
rrrroa fe,n aru. Errt ls rq rrr.J { 3r lld qqr f+ i arfi 3rif}t{ 45 rrl"J ts +ts tqq ir 3{ftifi a ;rr' # rsr< ql"+ 

r-< ir+l6{ :5 :fi,i( "qi.r Fir' ,rrr |rd t ftq qnft-{ I
lr) ur-i I 1 4r { ,nria -+q
{ut imiz rfl I fr,rt rr.fi d,r
t,,,) ++{z {$ ft{fr{4r + iTTc O l. a'rrh ru r+q

- aqfr q6 ft 5q um t nrqur? ffi? (n. 2) 3r1.1ft{c 2014 :F 3{r.E t .d ffi 3r,ffiq rrlffi } qqi{ E-qrrTdin

nfia rff mi :.rftq s'i qFI 
"-S 

dnrr/
For an aoDeal to be filed before rhe CESTAT. under Secuoc 35F of lhe Central Ex.ise A( t, 1944 whlch is also
rnade aD;licabte ro ServrLe Tax under Secuorl 83 of rhc FinanLe A( l, t994, an appeal againsl liis order shall Le
betore th; 'l nbunal on payrnent of l09o of dre (hrty dernanded where duty or duly and penalry are in dlspule, or
penalty, where penalty_alone is in dispule. plovrded rhe amount of pre-deposil pavablc would be subiect to a
ce inp o[ Rs. l0 Crores." Under Central Excise and Servlce lax, "Duly Dcmanded" shall include

(rl amount determlned under Section ll D,' irir amount of erroneous Cenvat Credrt taken:
lidl amount Davable under Rule 6 ofthe Cenv'at Credit Rules

nrovrileb further that rhdprorrsrons o[ Lhls Secrron shall not appiy to the slay applicauon and dppeals
pendrn{ belore anv appellate authbrirv pDor ro the cornrnen(ement of!he Finan.e (No.2) Act,2014.

qr.d {c6r. d${tsrrr qr+fi :

Revision aDDlication to Govcrnment of Indla:
ar {r.rr' ff 't+fie{srqrft-6r ffifu? qrri n, }dPr r"nz cfq. lrfff+{q.l99a E ur,r 35EE + x,{qq.Td + }ifllar+, qE-s,

!r- 'r'{T,, r+ter '{F-{ fid, f}n' d=r'rr, ,rr-t +qrr,rr, ql,ft EPi-n, -fr+a fr'T rrfi, T{d qFi, ri fi:ir- I I o0o I, Er f,F{r
1ITI qTBTI /-
A revrsroh'aDohcarron lres to the Under Secretarv. tu the Covemment of lndia. Revision ADDLcation Unr_
iir,i,',ii".,*iir i',fiaiii.-iie-o"airmienl' oi-iiii,inu"d.-'4i-f,-f'robi .'Jiev-aii 

"Di?iiEirirr?in-ilTirir'iniiiii Sti"eil- iiv'oiiiii:
I I 000 f, unde_! Sectio!_3sEE -of fie CEA I 94.r in respe.a of lhe follouing case, loverned by first provrso to suh-
se.Uon lI)pl Secoon-35ts rbld'

,{r< qrr h Er{r r6qrn a qrq{ iT. TFr rran Hr rrq {r Hr +r.ryri t ,ffi Ts rt 'rrtTrn-fi <i,F qr Gffr r;,r +rrqtn qr trr
hrfi r+ r*F Tq t lq+:r<n 1e trida l at n. { Rff .r"rr 1,, irr ri<ro ? rr=tq,iqrsr++rE, ffi +,r'Ie.i+ zr Fft
l{cTr tl? { qr.{ 6 TF,5[:I fi qrFq Cri
In qase of any loss of goods, where the loss occurs rn lranslt from a factorv lo a wa-rehouse or lo anotler laclory
or from one Wa-rehouse. to anoth-er durin8 lh| course rrf processing of th-e goods in a waJehouse or ln storage
whether in a factory or in a wajehouse

rrrr< * arrr ftffi rq vr &-* q"i Fiqt* s{ G qr{ ir EMrT t c3s {'gr qrir qr rrft rt +*q stqr< $s + qiz (fta-z) + qr{n +,
fr qrra h arrr ffi rrg rr &z qi, ffid fi rrfi ir /
ln r ase of rcbale of dun ol .x,'ise orl rlourls .:i:rorl,.d io itrl\ r'ounlrv or lvrlr(orv oLrsrJe :ncjla u{ on excrsat,l.
rnatcflirl 

'rsed 
m Il]r' mahufacllrrp of dtF Roorls \ihr( h drp.ri6urled to-any rountri or lcl'rlrory outside Iudld.

,rt< rarre ,rq t '.rrrtr+ F+c i{<r fl.d + Trr'. t'rra qr rrn q rn Frq++ B;q .rqr ir r
ln casc ofgoods?xported outside lndia export to Nepal or l'Jhutan, wthout payment ofduw.
qFrfl"i+ .r.qre q Iqr{a ,rq + ltrraF + lqq ar srn Hrr rq {ilfrrrq nri {+F Fift-{ qrE-arii;n rrd q-Fq 6r'r€ t frr rrq mE,t
il,rFTtr (q{,i) + arq fti "{F)FIrc 

(i. 2). tq98 fi ,rr,r 109 + zFT ft{r ff rr€ 4rfte arar+r rrr+rRft rr qr * t crh-4 G-"
i]N EU
Credrt of anv durv allowed lo be ut rzed towards oavment of excise duw on inal Droducts under the Drousions
o[ thls Act o-r the-Rules made thele Lllder such-oider is passed bv the Commisslbner (Appeals) on oi a-fler, the
dale appornted under Sec. I09 ofthe Finar,(ie lNo.2) Acr,19c)8. "

=']ir'* 
.fl+.{ a at yft-{i nF{ riEqr EA-8 i, fr ff ffiq r.qr{{ il-{ (3r*{)1ilqqr{ff,2oo l, + fr'qc 9 h iiditd frftEe t, Eq

,neq +'itqq + 3 rrfr t sr{ir 6l Trf,r qrirn r rrrr+ qrir<< h qrq fq "niq 
a "rfm 

qrtcr 4 n cft{i qqq ff rrff flFrrr qra

A 14rt :-rc,r'q: ,rfrlFi{q. '1944 ff ura 35. EE + Ti" ff".rifr-a ,iq ff r<rq.ft + qnq + dt, r. TR-b ff rft r+q fi "Trffqrl*n I /
The aliove appLcation shall be made m dupLcate in Form No. EA 8 as soecfred under RuIe. 9 ot Cenual ExLisc
(Appealsl Rifes,200l Mrhm 3 months fiom tie date on \,!hrch lhe drder soushl to be'aoDealed aearnst ts
comrnunicaled and shall bc accompanied by two copres ea(h of Lhe OIO ,md OrdFr'ln-AoDeal. lt shoulf, also br
ac..ompanied bv a copy oITR-6 Cfialan cvidpn(rng pajnnelrI oI prescribed fee as prescribed under Secuon l5
EE of CEA, 1944, under Major Head ofAccount.

qarrqTsr ifiiri{ 5 qra ffifud iiutfi-a rm fi r:rnft 6 ,rr.fr .nFer. r

asi,izr -qiq -s qFqqqrrsiFqditFTq2oo/. +T Trr{ra [a{r arq +tr lR r+* r+t rr+ Tr,s Fqq +;qra[;tir rrq
t ooo -l s.r {.r;ra f}{f qIrrr
The revrsron applrcauon shall be ac(ompanred bv a lee ol lts. 200/- where the amount rnvolved in Ruoees One
La{' or less.and Rs. l000/- where *le arnounr involved is more thah RupeesOne Lac.

{a ^<1T 
?t 1 a;{-a< unefr I rm;tq f1.r rqoa T{ 'jttrE { hn lf4 Fr qrr{ra- ]q{-r arr-q ftqr -lrn -qrfiq 

r {q q + Frn A"
rh 6I F:rqr qai firli q {qa fi l{rr ryrl&ftl rqFi],r;r{rtEls-vr {:1 r.{'rrqr{-q idiq qt{R 6r E6 xr+{r t rqrdri I / ln cas-e
rf the order (overs various irmbers oforder. in Onsnat. tee for each O.i.O. shduld Ue baiit iii G;'ai;raa;ii
manner, notwrlhstandlnP, the fact that lhe one appeEl to'the Appetlant Tribunal or the o'ne aDDlicauon ro the
Central Co!,r As the casie may be, is trlled Io av6id scriptr,rra ri6rk if excising Rs. I lakh feebT Rs. 100/ lo'

qqlq,/irRld -{l4raq ,l=6 3Tft}F-q-q, 1975, + 3r,tf* I A 3r{qr. f.I fit{r !"i RTiI{ qrin ff cfa s. fitfn { 6.50 rct 6r
:qT{rTc {r;6 LFt-. qfl Ef;[ qrfB-sr /
One copV o[ apphcatron or O.l.O. as lhe case rnar be. ar]d rhe order of the adiudicatins authontv shall bear a
( oufl fCd slamp of Rs.6.50 as prescnbed und.r Scledirle I ln (erms of ttre Coufi Fee Acr:l975, as 

-amended.

4I,l 
-,f.{. 

'r-frq tqr< ,16. G- +{16.r dtl1;clTrftr+-ilr ({.rt Afd) lM, 1982 I cFr4 fti lr;q i?FrbT qr{Ti
qffid #r Ert f+rdi ft qtt fi tqn .{r6ffi4 B-o .,rrm ? r r
Atterltion is also lnvited tp the rules cqvrring thesq qi,-r! other related matters contained in the Customs, Excise
and Servi.e Appellate Tribunal (Procrdure) Kules, 1q82.

Tg r'rffiq rrfm Fr {{.q. ilCq flq t,irjfrrd err6, Rr{{ 3tt{ {ff{ F qrEqrn } RC, 3{ft{rfi R{Ffu i{qEz
www coec pov_rn lnt <ig +l+<! c I /
For tle elaborale, detaied ind latest provis,ons relatinq ro fllmg of appea.t to rhe higher appellate aurhu ty, Lh.
appellant mav refer Io the Depanmenlal wel)srle \r1wv..T)ec.Nov.-rn. '

(ir')

(iv)

(vl

(\,i)

(D)
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Appeai NoV2/'1 l6 1RAJ12OZA

shri Anti,-r Thakurdas Modi, plot No. B-54. Shanker Tekri Udyognagar, .ramnagar -
361005 (heleinafter referred to as "the Appellanl,') has filed Appeal No. l l6/RAJ/2020 againsr

order-in-original No. 01/JClvM/Sub-Commr/2020-21 dated 29.05.2020 (hereinafter referred to
as "iulpugned order") passed by the Joint Commissiouer'. CGST Sub-Commissiolerate, .lanrnagar,
(hereir.rafter referred to as 

..the adjudicating authority,,).

2. The facts ofthe case, in brief, are that a case was booked against M/s. Bhavin Impex pvt.

Ltd ( 100 % EoU), Jamnagar for clandestine removal of imported brass scrap and manufactured

goods (ingots) without payment of applicable duties. The investigation carried out by the

depar-tment in the case resulted in issuance of Show cause Notice No. JMR/AR-

ssBY/ADCi22612009 datecl27.ll.2oo9 to M/s. Bhavin impex pvr.Ltd (100 % EoU) and other

co-noticees including the appellant, who was found to be involved in purchase of impugnecl goods

from M/s Bhawin Impex cleared without invoioeibill and without payment of appropriate duty.

2.1- The SCN was adjudicated vide impugned order wherein the adjudicating authority, besides

confirrning demand and imposition of penalties against M/s. Bhavin Impex pvt. Ltd ( 100 % Eou),

also imposed penalties upon various co-noticees including the appellant under Rule 26 of Central

Excise Rules, 2002 and Section I l2 of thb Customs Act. 1962 for purchasing brass scrap/ingots

'.vithout issuance of invoice/bill and without payment of Central Excise duty tiom Mis. Bhavin

Inrpex Pvl. Ltd (100 % EOU).

3. Being aggrieved, the appellant preferred the presenl appeal mainly on the follorving

grounds, inter alia, contending that,

(i) The adjudicating aulhorit.v- has erred in lart as ra,ell as on the facts in determining

an ilmolrnl ol' surn payable Rs. 28.50,000i - without pr oviding a basis 1br arriviug the

amount payable; that he lras passed tlre older rvithout any basis ancl rvorking ofthe an,ount

payable

(ii; T'he adjudicating authority has errecl in law as rvell as on the f'acts as tlre order

r,iolates thc linritation as rvell as ord!'r is non-speaking ancl without alfoldirig the ptoper

opportunitl, of being healdl that the SCN dated 27. I 1.1009 was served him while making

al RTI application; thal iu response to R1-l application he was provided r,"ith the copy of

acknorvledgment along u,ith lhe procll'ol' sen ice ol'the notices ill' bearing holvever. lirst

receipt ol'personal healing letter tlated 14.01.2020 \,v.ts received on 22.01.20211 i.e.. only

one day ago and he was not in a sitnalirxr to attend suclr personal lrearing: lhat ser:<lrrd and

,rj--;- \ third pelsonal hearing notice was nt-r1 teceived by lrinr and not reached to hir.n .

,/-..' l. -- --_-'--' : ).
i " .' 

''. 
tii;t Sin"" other information against ahove RTI application was not received a ietter dated

16.09.2020 tvas written fhr fiulhel clarjficatior.r in thc matte( that thc departnrent.\,idc lett!-r

,lrt

li-

rcd 24.09.2020 irrfcrnnq-cl tliat the Appellart's lettel dated 06.08.102() cannot be trcalcd

RTI application as prescribed tees fiir t'rhtaining inlbrmation was not paid.
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Appeal NoV2/1 16lRAJl202A

(iv) 1'he adj udicating .luthol ity in:.,:r,e,.l in lur,r, as lvell as on the tircts in impositi,rn tri

penaltv under Rule 26 olthe Rules iir,.t/t;i S.-r.:tion I ll olthe Ael rvithoLrt considt-'ring tirat

the duly' payahle by se ller which rvar not priir-i/shor'1 paicl. horv tlrc penalty undc'r R Lrlc l(i

ol tlre llules and / or Section I I 2 of thc .1'.:l is: in voked on thc purclrascr ol goodsl

(v) 'l'he older is silcnt or-i tlrc riuirliLmt i:t penalty levied under Rnle 26 of tltc C,rntrirl

Excise Rules,2002 as r'vell as quarlruiri r;tp,:iralty lci ied r.rncler Section I l2 of tho ('usti)m:;

Act. t96l: thar combined perla!ti, i-q t *rcd ulldel both the provisions together r.r,ithotLt

plovicling lhe rvorking or base as t!) \rhat arnounl olpenalty is charged under rule 26 enrl

what anrount ofpenalty is charged under sectirln l l2 o1'the Customs Ac1, 1962.

(.,i) Thc penalt.v under rule 26 of C'enlral Ercise Rules, 2002 is applicable il'an-v

excisable go<ids are invtrlvetl: tliat eciri,dir:ating authodty hinrself continlrcd tlrat no

manufactruing activity or any 1lrorL:is n1 r) llrilulxctuling has been can'iccl out on suspccted

clandestir.rely renroval of brass scrirp arr.l re.xrverJ of custorns duty is rnacie as pt'r Circulai-

No.6212001-Cus datecl I2'l'Novcr-nber 1001 tiorn M/s. Bhavin Impex Pvt. Ltd; that it has

been appellant had purchased this brass scrap ti'om M/s. Bhavin Impex Prt.Ltd; that wl'ren

no manufacturing activity has been carried out and goods are removed as such and no duty

of excise is recoverable from suclr gooc{.s then these goods will not qualified as excisable

goods; that if the goods are no1 covered under the definition of excisable goods under

section 2(d) of the Central Excise Act. I 944. the penalty under rule 26 ol Central Excise

Rules, 2002 cannot be imposed; that the decisions in the case of (a) Ilaresh Garodia Vs.

Commissiorer of Central Excise, llaigad([2015] 62 taxmann.com 194(Mumbai-CESTAT)

and (b) Commissioner- Central Excise , I ucknow Vs. V.K. Tulsian ([2015]64

taxmann.com 377(Allahabad) support ihe above contention;

(vii) No penalty under section clause (i) of section 112 is imposable upon them as Brass

scrap are not prohibited goods untler Custorns Acr or any other act for the time being in

force. Penalty under clause (iii), (iv) and (v.y of the section I l2 of the customs Act. 1962

also not imposable upon him. Clause (ii) oi section t l2 of the Act may be applicable bLrr

since the provisions of section I14.4 ofhas not been invoked in scN or impugned or.der.

this clause is also not applicable.

(viii) Qrlantum ofpenalty under sectiou I 12(ii) ofthe Act is required to be reworked as per.

the quantifi cation sheet fulnished.

4. Personal hearing in the matter was o(,nducted on 17.08.2021. Shri Sagar Slrah, Charteretl

Accountant, appeared on behalf of the Appeltant. IIe reiterated the submissions made in appeal

memorandum and submitted a quantification of penalty amount which could be levied in thc case

against the appellants as per legal provisions. FIe relied upon following case laws in sgpport of his

contentions:

(i) Flaresh Garodia Vs. Commissionel o1' Central Excise, Raigad ([2015] 62taxntarur.co1.]

1 
g4iMurnbai-CESTAT) and

(ii) commissio,er, Central Excise. l-ucknow Vs. V.K. Tulsian ([2015]64 taxmann.con.r

bad )

-..._-'. ,
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6. It is observed from the case records thaL theie is no dispute regarding the purchase ofgoods

by the appellant frorn M/s. Bhavin Impex Pvt. Ltd (100 % EOU), which were allegedly cleared

without payment ofduty. The Appellant's one ofthe contentions is that the in.rpugned order has

been passed without affording them any opportunity of being heard. In this regard. I find from

the case records that in response to RTI application made, the Appellant was provided with the

copy ofthe Acknowledgrnent along with the proofofservice ofthe notices ofhearing which were

proposed to be held on 23.01.2020, 10.02.2020 and 27.02.2020. However, the Appellant's

argument is that he had received first hearing notice only on 22.01.2020 i.e., only one day ago

and other two notices did not receive by them. I find that it is not proper to verily veracity of

information provided by the department in reply to RTI application made by the Appellant. Also,

ilthe Appellant was not satisfied with the documentary evidences provided, he should have raised

the issue with the competent authority as per the mecharrism provided under RTI Act itself. As

regards non-receipt ofSCN, I find that the Joint Commissioner, Sub-Courmissionerate, Jamnagar

vide letter dated 11.09.2020 had provided a copy of acknowledgement to the Appellant. which

clearly suggests that he had received the SCN dated 27.11.2009 on 09.12.2009, hence the

declaration rnade by him in his alfidavit that the SCN dated 27.11.2009 was served to hirn while

r.r.raking an RTI application, also appears to be untrue. I'hus, I find that arguments made by the

Appellant in this regard are baseless and devoid of merit.

7. As regards the contention olthe appellant regardir-Lg irnposition of penalty. I flnd that the

adjudicating authority has discussed the contents of the statement dated 05.03.2008 of the

Appellant recorded under Section 14 ofthe Central Excise Act, 1944 at Para-43 ofthe impugned

order, from which it is evident that the Appellant had purohased (sheet cutting) Brass Scrap

wcighing to 990.300 kg valued at Rs. 2,61,703/- from Shri Sanjaybhai of Mis. Bhavin Impex Pvt.

Ltd without bill or invoice. The statement given under Section 14 ofthe Central Excise Act, 1944

is an admissible piece of evidence. The validity and adnrissibility of statement tecorded under

Sectior.r l4 ofthe Central Excise Act, 1944 has been established by the Hon'ble Suprerne Court in

tl.re case ol(a) SuLjeet Singtr Chhabra Vs. UOI 1997(89) EL1'646(SC) and (b) Naresh J. Sul<hwani

Vs. iJOI 1996(83 )ELT25 8(SC). I also find that the Appellant has not retracted his above

statements nor denied the contents of tl.re sanre in his submissions. Thus, it is clear that the

Appellant had abetted M/s. Bhavin Impex Pvt. Limited in clandestine clearance of impugned

goods. F-or above abetment, the Appellant is liable for imposition of penalty undel relevant legal

ptovisions. However, I find some force in Appellant's argument that the impugned order is silent

on the quantum olpenalty levied under Rule 26 ol'the C'entral Excise Rules,2002 as well as under

Scction:Lliol\e Custorns Acl. 1962 and that combined penally is levied under both provisiorrs

, 
together without prbviding the working or base as to what amount ofpenalty is charged under Rule
-l

26 and what amount olpenalty is charged under Section I l2 of Customs Act,1962.,I

5. I have carefully gone through the facts ofthe case, the impugned order, and submissions

rlade in appeal memorandum. It is observed that the issue to be decided in the present appeal is

wtether the impugned order passed by the adjudicating authority imposing penalty ol Rs.

28.50,000/- upon the Appellant is correct. legtl md proper or not.
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7 .l I find that while imposing the penalty ofRs. 28,50,000/- upon the Appellant, the adjudiciting

atrthority at Para-61 of the impugned order has observcd, "I intpose penulty on lha Jbllou,itty. to-

nolicee undar Rule 26 4 the Central Excise R e,s.20C2qrulundersectionI12oJtheCtistomsAct.

1962 as applicable on the Noticee Nos. 1 ro )J lor lltt'Acts oJ omission/comntis.vion as disctts.sed

in para.s supro.". Thus, the adjudicating arttholity has not specifically mentioned as to under

which provisions i.e., under Rule 26 ofthe (lentral RLrles, 2002 or Section 112 ofthe Custorns Act,

1962, the penalty has been imposed upon the Appellant. Further, the adjudicating authority l.ras

also not recorded any findings orjustification regarding quantum ofpenalty imposed. Thus, I find

the impugned order is a non-speaking on above count.

8- h view of the above, I set aside the inpugned order so lar as it relates to imposition ol

penalty ofRs. 28,50,0001 upon the Appellant, and remand the matter to the adjudicating autholity

with a direction to pass a speaking order about imposition of penalty upon the Appellant

specifically invoking penal provisions and also giving findings about quantum olpenalty arived

upon. Needless to mention that principles of natural .justice should be adherecl to while passing J.,

royo order.

9. I set aside the irnpugned order io the extent ol imposition of penalty upon the Appellant

and dispose the appeal by way of remancl 1o tire adjudicating authority.

I 0 . srqtd-rdt ERr d ff ,ri :ffie +r frqarn scti-m att* i foqr qrm ir

10. 'fhe appeal filed by the Appellant is tlisposed olf as above.
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