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Appeal No: V2/113/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Gujarat Industrial Development Corporation, Rajkot (hereinafter
referred to as “Appellant”) has filed Appeal No. V2/113/RAJ/2020 against Order-
in-Original No. 19/D/AC/2020-21 dated 31.8.2020 (hereinafter referred to as
“impugned order”) passed by the Joint Commissioner, CGST & Central Excise,
Division-I, Rajkot (hereinafter referred to as “adj udicating authority”).

2. The facts of the case, in brief, are that the Appellant, a Government of
Gujarat Undertaking, was established under the Gujarat Industrial Development
Act, 1962. It was registered with Service Tax department under Registration No.
AABCG8033DsSD007 for ‘Renting of Immovable Property Service’.

2.1 During audit of the records of the Appellant carried out by the
Departmental Officers, it was observed that they were generating income from
various operations and booking these incomes under different Heads like Non
Agriculture Conversion Charge, Transfer Fee, Infrastructure Upgradation Fee,
Misc. Receipts/ Recovery etc., which were allegedly taxable and hence, liable to
service tax. Based on the audit observations, Show Cause Notice was issued to
the Appellant on 17.3.2017 for the period from October, 2011 to March, 2016,
which was adjudicated by the Commissioner, CGST and Central Excise, Rajkot
who confirmed service tax demand on the income booked under the Head ‘Misc.
Receipts/ Recovery’ under the category of ‘Business Auxiliary Service’ but
dropped remaining service tax demand vide Order-in-Original dated 25.10.2017.

2.2  The Appellant was asked to provide details of income booked under the
Head ‘Misc. Receipt/ Recovery’ for the subsequent period of April, 2016 to June,
2017. They vide letter dated 24.9.2018 informed that they had received income
of Rs. 1,17,80,050/- under the Head ‘Misc. Receipt/Recovery’ during the said
period.

2.3 Thereafter, Show Cause Notice No. V.84(4)03/MP/D/2019-20 dated
8.4.2019 was issued to the Appellant calling them to show cause as to why
services provided under the head ‘Misc. Receipt/Recovery’ should not be
classified under ‘Business Auxiliary Service’ and Service Tax amount of Rs.
17,57,317/- should not be demanded and recovered from them under Section 73
of the Finance Act, 1994 (hereinafter referred to as ‘Act’), along with interest
under Section 75 of the Act and why penalty under Section 77 of the Act should
not be imposed on them. Subsequent to issuance of Show Cause Notice, the

Appellant furnished revised figures of income and accordingly, a corrigendum to
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The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who held that services rendered by the

Appellant under ‘Misc. Receipt/Recovery’ is classifiable under ‘Business Auxiliary

Service’ and confirmed Service Tax demand of Rs. 19,56,722/- under Section 73

of the Act along with interest under Section 75 of the Act and imposed penalty
of Rs. 10,000/- under Section 77 of the Act.

1,

Being aggrieved, the Appellant has preferred appeal on various grounds,

inter alia, as below:-

(i)  The impugned order has confirmed service tax demand on the
income booked under the head ‘Miscellaneous Receipt’ under the service
tax category of ‘Business Auxiliary Service’. However, for raising demand
in the SCN, neither nature of service being provided by the Appellant was
elaborated nor it is clarified as to how miscellaneous receipt is covered
under the category of ‘Business Auxiliary Service’. Hence, demand itself is

liable to be set aside.

(i)  That the Appellant was established under the Gujarat Industrial
Development Act, 1962 by the Government of Gujarat for the purpose of
securing orderly establishment and organization of industries in industrial
areas and industrial estates in Gujarat and for establishing commercial
center in connection with the establishment and organization of such
industries. Various areas in Gujarat where industries were clustered were
declared as GIDC zones and new industrial zones were also created and
plots of land were allotted to willing industries on economical terms so
that overall industrial development could take place in a structured and
planned manner.

(iii) The appellant, being a governmental authority, is eligible for
exemption w.e.f. 01.07.2012 pursuant to Entry No. 39 of Mega Exemption
Notification No. 25/2012-5T dated 20.06.2012, which reads as under:

“39. Services by a governmental authority by way of any
activity in relation to any function entrusted to a municipality
under article 243 W of the Constitution.”

As per the said exemption entry, any services provided by
government authority in relation to any function entrusted to municipality
under article 243W of the Constitution are exempted from the levy of
service tax. The term ‘governmental authority’ is defined in under clause

2(s) of the notification supra. The Appellant has been established by the

E-.II'E of State of Gujarat under the Gujarat Industrial Development
=T
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Appeal No: V2/113/RAJ 2020

Act, 1962 and performs its functions in accordance with the provisions
contained in the Act and the Rules made thereunder. The Appellant
qualifies as a governmental authority and performs various functions
which are entrusted to a municipality under Article 243W of the
Constitution and Schedule XII of the Constitution. Thus, it can be said that
any activity performed by appellant in relation to the purpose for which,
appellant has been established, would qualify for exemption from service
tax under entry 39 of the Mega Exemption Notification No. 25/2012-ST
dated 20.06.2012 and hence service tax shall not be levied and relied

upon Judgement of Bombay High Court passed in case of MIDC reported as
2018 (9) G.S.T.L. 372 (Bom.).

(iv)  Since the Appellant is not liable to pay Service Tax confirmed in
the impugned order, no interest is payable under Section 75 of the Act.

(v)  The penalty under Section 77 is not imposable as they are not
liable to pay service tax confirmed in the impugned order.

4, Personal hearing was conducted in virtual mode through video
conferencing on 25.5.2021. Ms. Bhagyashree Dave, C.A. appeared on behalf of
the Appellant. She reiterated the submission made in Appeal Memorandum.

2 | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellant. The issues to be decided in the present case are whether the
Appellant is liable to pay Service Tax on the income booked under the Head
‘Misc. Receipt/Recovery’ or not and whether the Appellant is liable to penalty
under Section 77 of the Act or not.

6. On perusal of the records, | find that the Appellant had booked income
under the head ‘Misc. Receipt/ Recovery’ during the period from April, 2016 to
June, 2017. The adjudicating authority confirmed service tax demand of Rs.
19,56,722/- on the said income under Business Auxiliary Service by denying the
benefit of exemption from service tax under Entry No. 39 of Exemption
Notification No. 25/2012-ST dated 20.06.2012, as amended.

6.1 The Appellant has contended that they qualify as a governmental
authority and perform various functions which are entrusted to a municipality
under Article 243W of the Constitution. It was argued that activities performed
by them would qualify for exemption from service tax under Entry 39 of
otification No. 25/2012-ST dated 20.06.2012 and hence, they are
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Appeal No: V2/113/RAN2020

not liable to service tax. They further contended that the impugned order has
confirmed service tax demand on the income booked under the head
‘Miscellaneous Receipt’ under the service tax category of ‘Business Auxiliary
Service’ without elaborating the nature of service provided by them nor it is
clarified as to how miscellaneous receipt is covered under the category of

‘Business Auxiliary Service’.

7. | find that the adjudicating authority has not elaborated the nature of
activities undertaken by the Appellant for generating income, which was booked
under the head ‘Misc Receipt/Recovery’, as rightly contended by the Appellant.
On the other hand, the Appellant has claimed exemption from service tax under
Entry No. 39 of Exemption Notification No. 25/2012-ST dated 20.6.2012 without
explaining nature of activities or type of service rendered by them in connection
with the said income booked under the head ‘Misc Receipt/Recovery’. Under the
circumstance, it is not possible for this appellate authority to decide whether
the income booked under the head ‘Misc Receipt/Recovery’ is liable to service
tax or not. |, therefore, find this case fit for remand to adjudicating authority -
for de-novo adjudication. The adjudicating authority is directed to ascertain
nature of activities carried out by the Appellant in respect of income booked
under the head ‘Misc Receipt/Recovery’ and examine whether the Appellant is
eligible for exemption from service tax under Entry No. 39 of exemption
Notification No. 25/2012-5T dated 20.6.2012, as amended, as claimed by them.
The Appellant is also directed to provide required information to the
adjudicating authority as and when called upon. Needless to mention that de
novo order shall be passed by adhering to the principles of natural justice.

8. In view of above, | set aside the impugned order and dispose the appeal

by way of remand.
o 01/""?’;’%%:) At et
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Commissioner (Appeals)

By R.P.A.D.

To,

Gujarat Industrial Development Corporation,
GIDC Navsarjan Complex,

Opp Swami Narayan Gurukul,

Rajkot.
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