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Appeal No: V2l 1 1 3 / RAJ / 2020

M/s. Gujarat rndustrial Development corporation, Rajkot (hereinafter

referred to as "Appettant") has fited Appeat No. vz/113/RAJ/2020 against order-
in-original No. 19/D/AC/2020-21 dated 31.8.2020 (hereinafter referred to as

"impugned order") passed by the Joint Commissioner, CGST & central Excise,

Division-1, Rajkot (hereinafter referred to as .,adjudicating 
authority',).

2. The facts of the case, in brief, are that the Appel.tant, a Government of

Gujarat Undertaking, was estabtished under the Gujarat lndustrial Devetopment

Act, 1962. lt was registered with service Tax department under Registration No.

AABCG8033DSD007 for 'Renting of lmmovabte property Service'.

2.1 During audit of the records of the Appettant carried out by the

Departmental Officers, it was observed that they were generating income from

various operations and booking these incomes under different Heads like Non

Agriculture Conversion Charge, Transfer Fee, lnfrastructure Upgradation Fee,

Misc. Receipts/ Recovery etc., which were attegedty taxabte and hence, tiabte to

service tax. Based on the audit observations, Show Cause Notice was issued to

the Appeltant on 17.3.2017 for the period from October, 201 1 to March, 2016,

which was adjudicated by the Commissioner, CGST and Central Excise, Rajkot

who confirmed service tax demand on the income booked under the Head 'Misc,

Receiptsi Recovery' under the category of 'Business Auxiliary Service' but

dropped remaining service tax demand vide Order-in-Original dated 25.10.2017.

2.2 The Appettant was asked to provide detaits of income booked under the

Head 'Misc. Receipt/ Recovery' for the subsequent period of Aprit, 2016 to June,

2017. They vide letter dated 24.9.2018 informed that they had received income

of Rs. 1,17,80,050/- under the Head'Misc. Receipt/Recovery'during the said

period.

7.3 Thereafter, Show Cause Notice No. V.84(4)03/MP/D/2019-20 dated

8.4.2019 was issued to the Appellant calting them to show cause as to why

services provided under the head 'Misc. Receipt/Recovery' shoutd not be

ctassified under 'Business Auxitiary Service' and Service Tax amount of Rs.

17,57,317 /- should not be demanded and recovered from them under Section 73

of the Finance Act, 1994 (hereinafter referred to as 'Act'), atong with interest

under Section 75 of the Act and why penatty under Section 77 of lhe Act shoutd

not be imposed on them. Subsequent to issuance of Show Cause Notice, the

Appettant furnished revised figures of income and according[y, a corrigendum to

:: ORDER-IN-APPEAL ::

Notice was issued correcting service tax demand lo Rs. 19,56,7221-.

4
I
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Appeat No: V2l1 1 3/RAJ/2020

2.4 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who hetd that services rendered by the

Appettant under 'Misc. Recei pt/ Recovery' is classifiabte under 'Business Auxiliary

Service' and confirmed Service Tax demand of Rs. 19,56,722l- under Section 73

of the Act atong with interest under Section 75 of the Act and imposed penatty

of Rs. 10,000/- under Section 77 of the Act.

(ii) That the Appetlant was established under the Gujarat lndustrial

Devetopment Acl, 1962 by the Government of Gujarat for the purpose of

securing orderty establishment and organization of industries in industrial

areas and industrial estates in Gujarat and for establishing commerciat

center in connection with the estabtishment and organization of such

industries. Various areas in Gujarat where industries were clustered were

dectared as GIDC zones and new industriat zones were atso created and

ptots of land were attotted to wilting industries on economical terms so

that overat[ industrial devetopment could take ptace in a structured and

ptanned manner.

(iii) The appettant, being a governmental authority, is etigibte for

exemption w.e.f . 01 .07.2012 pursuant to Entry No. 39 of Mega Exemption

Notification No. 2512012-ST dated 20.06.2012, which reads as under:

"39. Services by a governmental authority by woy of any
activity in relotion to ony function entrusted to o municipolity
under article 243 W of the Constitution."

As per the said exemption entry, any services provided by

government authority in retation to any function entrusted to municipatity

under articte 243W of the Constitution are exempted from the levy of

service tax. The term 'governmental authority' is defined in under ctause

2(s) of the notification supra. The Appetlant has been estabtished by the

ture of State of Gujarat under the Gujarat lndustrial Devetopment

J- )

l,l-*
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3. Being aggrieved, the Appettant has preferred appeal on various grounds,

inter alia, as betow: -

(i) The impugned order has confirmed service tax demand on the

income booked under the head 'Miscellaneous Receipt' under the service

tax category of 'Business Auxiliary Service'. However, for raising demand

'in the SCN, neither nature of service being provided by the Appettant was

etaborated nor it is clarified as to how miscettaneous receipt is covered

under the category of'Business Auxitiary Service'. Hence, demand itsetf is

liable to be set aside.

I (



Appeat No: V2l1 13/RAJ/2020

Act, 1962 and performs its functions in accordance with the provisions

contained in the Act and the Rutes made thereunder. The Appettant

qualifies as a governmenta[ authority and performs various functions

which are entrusted to a municipality under Articte 243W of the

constitution and schedute Xll of the constitution. Thus, it can be said that

any activity performed by appettant in relation to the purpose for which,

appeltant has been estabtished, woutd quatify for exemption from service

tax under entry 39 of the Mega Exemption Notification No. 2512012-ST

dated 20.06.2012 and hence service tax shatt not be tevied and relied

upon Judgement of Bombay High Court passed in case of MIDC reported as

2018 (9) G.S.T.L. 372 (Bom.).

(iv) Since the Appeltant is not liabte to pay Service Tax confirmed in

the impugned order, no interest is payable under Section 75 of the Act.

(v) The penatty under Section 77 is not imposabte as they are not

liabte to pay service tax confirmed in the impugned order.

4. Persona[ hearing was conducted in virtual mode through video

conferencing on 25.5.2021. Ms. Bhagyashree Dave, C.A. appeared on behatf of

the Appettant. She reiterated the submission made in Appeal Memorandum.

5. I have carefulty gone through the facts of the case, the impugned order,

the appeal memorandum and written as wet[ as oral submissions made by the

Appeltant. The issues to be decided in the present case are whether the

Appettant is Liabte to pay Service Tax on the income booked under the Head

'Misc. Receipt/Recovery' or not and whether the Appetlant is liabte to penatty

under Section T7 of the Act or not.

6. On perusal of the records, I find that the Appe[tant had booked income

under the head'Misc. Receipt/ Recovery'during the period from Aprit, 2016 to

June, 2017. The adjudicating authority confirmed service tax demand of Rs.

19,56,7221- on the said income under Business Auxitiary Service by denying the

benefit of exemption from service tax under Entry No. 39 of Exemption

Notification No. 2512012-5T dated 20.06.2012, as amended.

6.1 The Appettant has contended that they quatify as a governmental

authority and perform various functions which are entrusted to a municipatity

under Articte 243W of the Constitution. lt was argued that activities performed

by them woutd quatify for exemption from service tax under Entry 39 of

otification No. 25l2012-ST dated 20.06.2017 and hence, they are

a. )
:l

c

Ji.

!,

t.
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not liabte to service tax. They further contended that the impugned order has

confirmed service tax demand on the income booked under the head

'Misceltaneous Receipt' under the service tax category of 'Business Auxiliary

Service' without etaborating the nature of service provided by them nor it is

ctarified as to how miscellaneous receipt is covered under the category of

'Business Auxiliary Service' .

7. lfind that the adjudicating authority has not elaborated the nature of

activities undertaken by the AppetLant for generating income, which was booked

under the head 'Misc Receipt/Recovery', as rightty contended by the Appettant.

On the other hand, the Appettant has ctaimed exemption from service tax under

Entry No. 39 of Exemption Notification No. 2512012-ST dated 20.6.2012 without

explaining nature of activities or type of service rendered by them in connection

with the said income booked under the head 'Misc Receipt/ Recovery'. Under the

circumstance, it is not possibte for this appettate authority to decide whether

the income booked under the head 'Misc Receipt/ Recovery' is [iabte to service

tax or not. l, therefore, find this case fit for remand to adjudicating authority

for de-novo adjudication. The adjudicating authority is directed to ascertain

nature of activities carried out by the Appettant in respect of income booked

under the head 'Misc Receipt/ Recovery' and examine whether the Appettant is

etigibte for exemption from service tax under Entry No. 39 of exemption

Notification No. 25120'12-ST dated 20.6.2012, as amended, as ctaimed by them.

The Appettant is atso directed to provide required information to the

adjudicating authority as and when catted upon. Needless to mention that de

novo order shatl be passed by adhering to the principles of natural justice.

8. ln view of above, I set aside the impugned order and dispose the appeal

by way of remand.

7

To,
Gujarat lndustrial Devetopment Corporation,
GIDC Navsarjan Comptex,
Opp Swami Narayan Gurukul,
Rajkot.

itesh Kumar)

Commissioner (Appeal,s)V
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