
.#m'o*
NilumxEr

: :nrq+a ($*tr) *l mT drar,rq qti d-{r 6.€if{ *Efrq 3FrE Qrt;F : :

O/O TIIE COMITflSSIONER (APPEALS), GST & CENTRAL EXCISE,

affiq 6-6,;X p* 6 ,itGr / 2d Floor, CST Bhavar,

tfr6H ftlrts, / Race Course Ring Road,

uqde i Raikot - :oo oo t
snrnq qrrn

l3-cexa c. utTele Fax No. 0281 -2477952/2441142 Email:. c

tBs; Er*- s.S.Earlr

Jrttrd / srfdri@ri { narr{i i ladrs/6

u

(i)

(i,

(B)

O1o No

t8tDtAct2020-21 3t.08.2020

3{fa $risr €€qltOrder-ln-Appeal No.):

RAJ-EXCUS-000-APP-030-202 I

:n*r+TEaiol
Date of Order:

30.06.2021
dftF{Afrrdrts/
Date of issue:

02.07.2021

aft nffihr gzrr, 3rrg+d (Jqr.,s), rrr+tcr-oruvrfual
Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3r.r{ 3{r{f"frT/ *iq+a:nq4-dl 3qrTffi/ €Erq6 3fl14d, adrq sdrd ?16'/ f-dl-6{/{q !dfdr6.{,

mr+tc i orrrft l ,mitirsr <ftr:qraaa art qa srier t qH; I

Aiising out of above mentionJd OIO issued by Additional/Joint/Deputy/Assistait Comraissioner, Central

Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q 3rffi &cffi*raravdrar Tltame&Address of t}IeAPpeuant&Respondent :-

{A)

4

(iii)

M/s. Harloe Agro Industdes Dhebar Road, Atika lsouth), Nehrunagar Maln Road, Rajkot.

<s 3rrlprr.n6'$ d aqa-d 6Ig aE? ffiBd att fr:qrr;ra creErft / qlfufi{sr + ssar 3{frd ar+< or qaal trl -

liii piiio" ig#*id by tns Oider,in-Appeal may trlE an appeal to the appropriate authority in the to1ou.ing

drnr ?ra a6dr{ 5{re ?rffi !d d-4rfr{ 3rffiq arqlfufr{"r + cfr 3ro-d,aidq 5i{rrd aF 3rfrB-{E , I 94 4 6r lrRI

sse # 3ifrria G Bd 3{fr#+q, 1994 EIqRr 86 *':ralra ffifur a r4r S'r at s-64 Ftl

Appeal to Customs, Excise & service Tax Appe ate Tribunal unde. section 35E} cf cEL, 1944 / Under Section

86 ofthe Finaice Act, 1994 an appeal lies to:-

aft*ror eaia';r t sqFim €sfi arsd {tqr rt6, A'dq Iqrqa q!ffi lii d-arfr{ :+ffiq ;{IrqlB6$rr SI E*c ffd, i€
Eilfn d'2.i{R. +. g{rr. agft-ff. +lfr ;rfr qftu l/

The special bench of customs, Excise & service Tax Appellate Tribunal of west Block No. 2, R.I(. Puram, New
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AppeaL No: VZ / 98 / RAJ / 2020

M/s. Hariom Agro lndustries, Rajkot (hereinafter referred to as

"Appettant") has fited Appeat No. Y7/98/Raj/7020 against Order-in-Original No.

18/D/AC/2020-21 dated 31.8.2020 (hereinafter referred to as 'impugned order')

passed by the Joint Commissioner (in situ), Central GST Division, Rajkot-l

(hereinafter referred to as'adjudicating authority').

2. The facts of the case, in brief, are that the Appettant was engaged in

the manufacture of Turbine Pumps primarity designed for handting water fatting

under Chapter No. 84 of the Central Excise Tariff Act, 1985 and was avaiting

the benefit of SSI Exemption Notification No. 8/2003-CE dated "l .3.2003, as

amended. lnvestigation carried out by the Preventive unit of Central Excise,

Rajkot reveated that V8 and V10 size of Turbine Pumps being manufactured by

the Appettant were not conforming to the standards specified by Bureau of

lndian Standards (BlS) and hence, they were not etigibte for benefit of 5Sl

exemption notification supra.

2.1 On cutmination of investigation, the Show Cause Notice No' V. 84(4)86/

MP/D/09 dated 19.1.2010 was issued to the Appettant catting them to show

cause as to why Centrat Excise duty amount of Rs. 1,77,741 /- shoutd not be

demanded and recovered from them under proviso to Section 11A(1) of the

Centrat Excise Act, 1944 (hereinafter referred to as 'Act') atong with interest

under Section I1AB of the Act and proposed imposition of penatty under

Section 11AC of the Act.

2.2 The above Show Cause Notice was adjudicated by the Assistant

Commissioner, erstwhite Central Excise, Division-1, Rajkot vide Order-in-

Original No. 16lDiACl2010-11 dated 28.1.2011 who confirmed demand of

Central Excise duty of Rs. 1,77,741l- under Section11A(1) of the Act, along

with interest under Section 11AB ibid and imposed penatty of Rs. 1,77,7411-

under Section 11AC of the Act.

2.3 The Appettant fited appeat before the then Commissioner (Appeats),

Central Excise, Rajkot who vide his Order-in-Appeat No. 71/2011lCommr(Alt

y but uphetd the

Page 3 of 11

( r)rti

"fift

iiiqe

it
a'\

ated 8.4.2011 allowed the benefit of cum-dut

J-

:: ORDER-lN-APPEAL::



Appeat No: Y? / 98 / RAJ I 2020

remaining part of impugned order. The Appettant filed appeal before the

Hon'bte CESTAT, Ahmedabad who vide its Order No. A/10691''1069512019

dated 15.4.2019 remanded the matter to the adjudicating authority with the

observation that there is no requirement of registration with BIS in order to get

benefit of SSI exemption and that it onty needs to be proved that the product is

in conformation of BIS standard.

2.4 ln remand proceedings, the adjudicating authority confirmed Central

Excise duty of Rs. 1,64,210/- under Section 11A(1 ) of the Act, atong with

interest under Section 11AB ibid and imposed penalty of Rs. 1,64,210/- under

Section 11AC of the Act.

3. Being aggrieved, the Appettant has fited the present appeat, inter alia,

on fottowing grounds:

(i) The adjudicating authority has erred in confirming the demand of

Rs. 1,64,2101- without appreciating the facts of the case. The findings of

the adjudicating authority without producing any contrary evidence is

improper and unjustified and consequentty the impugned order is bad in

law and is liabte to be set aside. ln any case the findings of the

adjudicating authority is beyond the scope of show cause notice as atso

the observation given by the Honorabte CESTAT and hence, the same is

tiable to be set aside

(ii) They are manufacturing power driven pump sets and has sotd /

cteared power driven pump sets onty and therefore the restriction as

narrated in notification no.8/2003-CE dated 1-3-2003 as amended is not

appticabte and consequentty the demand raised by the department was

ought to have been set aside. The adjudicating authority has also erred in

confirming the demand without considering the fact that the Hon'bte

CESTAT in the case of Patet Fietd Marsha[ lndustries, Rajkot have ctearty

hetd that the pumps and the pump sets are separate product. The said

decision was binding on the adjudicating authority and consequentty the

demand was ought to have been set aside.

(iii) The adjudicating authority has atso erred in confirming the demand

w'ithout properly appreciating the fact that the va[ue adopted by the

department was based on the presumptions and assumptions onty in as

much as the vatue of Prime mover is liable to be excluded from the

--,,tt:!
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Appeal No: V2/98/RAJ /2020

assessabte vatue and consequentty the duty should have been quantified.

The adjudicating authority has also erred in confirming the demand

without allowing the deduction avaitable under the provisions of Section 4

of the Centrat Excise Act. The assessabte vatue is liabte to be reduced by

the duty payable as also by the amount of goods traded or sotd in the

capacity of trader.

(iv) The adjudicating authority has erred in imposing the penatty of Rs.

1,64,210/ - and tiabte to be set aside in view of the above grounds as atso

the facts of the case. ln any case, the issue under consideration is that of

interpretation of the retevant provisions and therefore atso the penalty is

liabte to be set aside.

4.1 ln additional submission, the Appeltant has contended that,

(i) They had produced BIS certificate of one of the products and has

produced Chartered Engineer's certificate and atso the drawings of their

another product during the remand proceedings over and above the

documentary evidences produced at the time of original proceedings

which proves beyond doubt that the product under consideration are in

conformity with the simitar product for which they hol'd certificate' The

Department has not produced any evidence rebutting such certificate or

has produced any evidence to prove that the product is not in conformity

with BIS certificate. ln absence of such evidences rejection of our claim is

not proper and valid.

(ii) The Department had proposed rejection of 551 exemption benefit

on the ground that the pumps manufactured by them were not confirming

lSl certification and are atso not hotder of registration under BlS. The said

exemption can be denied onty if the Bureau of lndian Standard has

specified some standard and the assessee does not manufacture pump/

Pump set as per the said standard. Since the said institute has not

specified any standard they are not obtiged to manufacture pump/pump

set as per the so catted standard specified by the said .institute 
and hence,
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4. Personal hearing in the matter was conducted in virtual mode through

video conferencing on 25.5.2021. Shri Paresh Sheth, Advocate, appeared on

behatf of the Appettant. He reiterated the grounds of appeal memorandum and

submitted additional submission dated 24.5.2021 .
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Appeal No: V2l98/RAJ/2020

(iv) That the intention of the Appettant was not to evade the payment

of duty and therefore the penatty proceedings initiated under the

provisions of Section 11AC is atso not proper and correct and is liabte to

be set aside and relied upon case laws of Fas Kusum lspat (P) Ltd.- 2009

(240) E.L.T. 13 and Kisan Mouldings Ltd.- 2010 (260) E.L.T. 167 (S.C.).

5. I have carefulty gone through the facts of the case, the impugned order,

grounds of appeal memorandum and additional written submission as wett as oral

submission made at the time of hearing. The issue to be decided in the present

appeal is whether the appettant was etigible for benefit of SSI Exemption

Notification No.8/2003-CE dated 1.3.2003 or not.

6. On perusal of the records, I find that an offence case was booked against

the Appeltant for wrong availment of benefit of Exemption Notification No.

8/2003-CE dated 1.3.2003, as amended. lnvestigation carried out against the

Appettant revealed that V8 and V10 size of Turbine Pumps manufactured by

them during the years 2007-08 and 2008-09 were not conforming to the

standards specified by Bureau of lndian Standards (BlS) and hence, they were not

etigibte for benefit of SSI exemption notification supra. The impugned order has

confirmed demand of Centra[ Excise duty of Rs. 1,64,210/- under Section 11A(1;

of the Act, atong with interest under Section 11AB ibid and imposed penatty of

Rs. 1,64,2101 - under Section 11AC of the Act.

6..1 I find that the impugned order was passed pursuant to remand directions

of the Hon'bte CESTAT, Ahmedabad. lt is, therefore, pertinent to examine the

{
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the show cause notice under consideration is liable to be set aside.

(iii) They were engaged in manufacturing of pump set and not the

pump as atteged in the show cause notice. They have enctosed copy of

catatogue for the respective product in our appeal, which clarifies beyond

doubt that they have not cteared bare pump but has cteared Pumping set

which is etigibte for exemption under notification no. 8/2003 dated 1-3-

2003 as amended. From the catalogue, it can be seen that the pumps are

attached with the head and is not a bare pump and therefore the

attegation of the department is not proper and justified and retied upon

case law of Pate[ Fietd Marshal lndustries - 2003 (158) E.L.T. 483, wherein

it has been hetd that pump and Pump set are different product.
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relevant portion of the Hon'ble Tribunal's order, which is reproduced as under:
*4. Heard both sides and perused the record. On going through the entry No.

(xi) given in annexure to Notification No. 8/2003-CE dated 01.03.2003, we

find that there is no requirement of registration under BIS. The only

requirement is that specification of the product should be in conformation to

BIS standards il respective product manufactured and cleared by the appellant.

' In this regard, the appellant have submitted Chartered Engineer's certificate. It

is observed that the lower authorities denied the exemption contending that the

product manulactured and cleared by the appellant is not registered with BIS.

We do not agree with the contention of the lower authority as there is no

requirement of registration as per entry serial No. (xi) of annexure of the

notification. Even on the basis of any acceptable evidence if it is established

that the product specification is in conformation to BIS standard, it is eligible

for exemption. Accordingly, the matter needs reconsideration by the lower

authorities. Since the product is not registered, the same cannot be criteria for

denying exemption. The appellant only needs to prove on the basis of all the

facts and the specification of the product that the same is in conformation to

the standard described in BIS.

5. Accordingly, we set-aside the impugned order and remand the matter to the

Adjudicating Authority to pass a fresh order. The other issues are also kept

open. Appeals are allowed by way of remand."

6.2 lt is also pertinent to examine the findings of the adjudicating authority.

The retevant portion of the impugned order is reproduced as under:

"15. It is on record that the noticee has obtained BIS Ceaification Ibr one of

their products i.e. V6 bore type turbine pumps. However, the show cause

notice issued by the departrrent is related to clearance ofTurbine Pumps ofVS

and V19. During the Personal Hearing, Shri Pravin Damji Davda submitted a

copy of BIS Registration Certificate. Further he submitted a certificate dated

' 20.03.2019 issued by Shri Babulal A. Ughreja, Patcon Consultancy, Chartered

Engineer, Rajkot certifying that their products, other than V6, are also having

standards mentioned in BIS. I have gone through the certificate issued by Shri

Babulal A. Ughreja dated 20.03.2019.I1 is mentioned in the certificate that..on

the basis of our inspection of vertical turbine pump,, he has given the

certificate. The period of dispute in the show cause notice is 2007-08 & 2O0g-

09. The inspection ofthe goods Shri Babulal A. Ughreja was camied out in the

s
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year 2019. Therefore. I find that the certificate given by Shri Babuial A'

Ughreja does not help the noticee. Other than the certificate, the noticee has not

brought on record any evirlence which indicates that the turbine pumps

manufactured by him during the relevant period were conforming to the

standards specified in BIS. In view of this, I hold that the noticee is not eligible

for exemption under Notification No. 08/2006-C.E. dated 01.03.2006 as

amended. Therefore, excise duty of Rs. 1,64.210/- (duty amount arrived after

re-working in terms of OIA dated 08.04.2011) is required to be recovered

under Section 11A(1) olthe Central Excise Act, 1944 along with interest under

Section 1 l AB ofthe Central Excise Act, 1944."
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6.3 I find that the Hon'ble Tribunal had observed that registration of BIS is

not necessity for ctaiming exemption of SSI exemption Notification No. 8/2003-

CE dated 1.3.2003, as amended, and if it is estabtished on the basis of any

acceptable evidence that the product specification was in conformation to Bl5

standard, then product is etigibte for SSI exemption. As per findings recorded by

the adjudicating authority in impugned order passed in de novo proceedings, the

Appettant had produced Chartered Engineer's Certificate dated 20.03.2019,

wherein it was mentioned that certificate was issued on the basis of inspection

of Vertical Turbine pump. The adjudicating authority discarded the said

Certificate by observing that period of dispute in the Show Cause Notice was

2007-08 & 2008-09 but inspection of the product was carried out by the

Chartered Engineer in the year 2019. The adjudicating authority further

observed that the Appet[ant had not brought on record any other evidence which

indicate that the turbine pumps manufactured by them during the relevant

period were conforming to the standards specified by BlS. I find that the

adjudicating authority was justified in rejecting the Certificate issued by the

Chartered Engineer as an evidence. Apparentty, Certificate issued based on

inspection of product in the year 2019 cannot be admitted as an evidence to

certify clearance of goods by the Appettant in the years 2007-08 and 2008-09.

The Appettant was required to furnish evidence to prove that the disputed

products cleared by them in the years 2007-08 and 2008-09 were conforming to

BIS standard. Further, the Appettant has atso not produced any other evidence

before me in support of their contention that products manufactured by them at

the relevant period were conforming to Bl5 standards. After carefut examination

of facts, I am of the opinion that the adjudicating authority was justified in

disattowing the ssl exemption benefit under notification No. 8/2003-CE dated
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1.3.2003, as amended.

7. The Appeltant has contended that they were engaged in the manufacture

of pump sets and not bare pumps, as atteged in the show cause Notice and that
pump sets were eligibte for exemption under Notification No. gi 2003 dated

1.3'2003, as amended and hence, demand confirmed in the impugned order is

not sustainabte. The Appettant has further contended that vatue of prime mover

is required to be exctuded from the assessabte vatue and consequentty the duty

shoutd have been quantified. I find it is pertinent to examine the retevant entry

appearing in Notification No. 8/2003-CE dated 1.3.2003, as amended by

Notification No. 8/2006-CE dated 1.3.2006, which is as under:

"(xi) all goods falling under Chapter 84 {other than power driven pumps primarily

designed for handling water which do not conform to standards specified by BIS

(Bureau of lndian Standards) for such pumps)."

7.1. As per above entry, power driven pumps conforming to standards

specified by BIS were etigibte for SSI exemption. ln the said entry, phrase used is

'power driven pumps' and not bare pumps, The power driven pump includes

bare pump and prime mover i.e. motor. The Appettant, admittedly,

manufactured and sold pump sets i.e. pump and motor. Thus, in order to

become etigibte for 551 exemption, the pump sets manufactured by them were

required to be conforming to the standards specified by BlS. Since, the Appettant

coutd not produce evidence that the product manufactured by them were

conforming to the BIS standards, they were not eligibte for 5Sl exemption

benefit as hetd by me supra. Further, prime mover being part of pump set, its

vatue was correctty inctuded in the assessabte vatue for the purpose of

determining duty tiabitity. I do not find any merit in the contention raised by the

Appettant.

8. The Appettant has further contended that the assessable vatue is required

to be reduced to the extent of goods sold in the capacity of trader. I find that

the Appettant has not submitted any documentary evidence before me regarding

purchase and sate of traded goods. l, therefore, have no other option but to

discard this contention.

9. The Appettant has contended that SSI exemption can be denied onty if the

Bureau of lndian standard has specified some standard and the assessee does not

manufacture pump/ Pump set as per the said standard. since Bls has not

d{?.
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specified any standard they are not obtiged to manufacture Pump/Pump set as

per the so calted standard specified by the said institute and hence, the

impugned order is tiabte to be set aside. I find that the contention raised by the

Appettant is contradictory. on one hand, the Appettant has produced certificate

issued by the Chartered Engineer certifying that products manufactured by the

Appettant were in conformation to BIS specification and on other hand, they

contend that Bl5 has not specified any standard for manufacture of pumps. The

contention is discarded being devoid of merit.

10. ln view of above discussion and findings, I uphotd the impugned order

confirming demand of Central Excise duty of Rs. 1,64,210/- under Section 11A(1)

of the Act. Since confirmation of demand is uphetd, it is natural that confirmed

demand is required to be paid atong with interest. l, therefore, uphotd recovery

of interest under Section 11AB ibid.

11. As regards penatty imposed under Section 11AC of the Act, the Appettant

has pteaded that the'ir intent'ion was not to evade payment of duty and

therefore, penatty imposed under Section 1lAC of the Act is liabte to be set

aside. I find that wrong avaitment of benefit of exemption notification No.

8i 2003-CE dated 1.3.2003, as amended in respect of V8 and V10 size of Turbine

Pumps was unearthed during investigation carried out against the Appettant, Had

there been no investigation by the Department, the wrong availment of

exempt'ion notification and consequent evasion of Central Excise duty by the

Appetlant woutd have gone unnoticed. So, the Appettant has been rightty hetd

liabte for penalty under Section 1'lAC of the Act. l, therefore, uphotd the

imposition of penalty of Rs. 1,64,2'10l- under Section 11AC of the Act.

12. ln view of above, I uphotd the impugned order and reject the appeat.

13.

13.

ed-o-oaf um ed o1 lr{ effio or Fq-cRr strt-m atb t fuqr srdT t r

The appeal fited by the Appettant stand disposed off in above terms.

. 30
AKHILESH KU

Commissioner (Appeats)
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