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Appeal Mo: Y2/103/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Sims Ceramic Pvt. Ltd, Morbi (Now amalgamated with M/s Simpolo
Vitrified Pvt. Ltd, Morbi) (hereinafter referred to as “Appellant”) has filed
Appeal No. V2/103/Raj/2020 against Order-in-Original No. 1/BB/AC/2020-21
dated 30.9.2020 (hereinafter referred to as ‘impugned order’) passed by the

Assistant Commissioner, Central GST Division, Morbi-Il (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
the manufacture of Ceramic Vitrified Tiles falling under Chapter No. 69 of the
Central Excise Tariff Act, 1985 and was registered with Central Excise
Department having Registration No. AAPCS3717AEM001. During the course of
audit of the records of the Appellant by the officers of the Department, it was
observed that they had availed Cenvat credit of service tax paid for erection,
installation and maintenance of Wind Mill in April, 2017. It was observed that
the said windmills was installed for generation of electricity at a location far
away from the factory premises of the Appellant. It was further observed that
electricity generated at Windmill situated at Jamangar District was delivered
to PGVCL and an equivalent amount of electricity was set off against the power
bill of factory situated at Morbi. It appeared that the transaction of delivery of
power to PGVCL and supply of power by PGVCL to factory at Morbi were two
independent transactions and there was no direct or indirect nexus between
services of erection, installation and maintenance of wind mill and goods
manufactured at the factory situated at Morbi. Hence, said services were not
covered under the definition of ‘input service' in terms of Rule 2(l) of the
Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’).

2.1 The Show Cause Notice No. CGST. Audit/Circle-lI/ST/AC-04/2019-20
dated 17.10.2019 was issued to the Appellant calling them to show cause as to
why Cenvat credit of service tax for an amount of Rs. 28,94,549/- should not
be demanded and recovered from them along with interest under Rule 14 of
the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’). The SCN
also proposed penalty under Rule 15(2) of CCR, 2004 read with Section 11AC of
the Central Excise Act, 1944.

2.2 The above Show Cause Notice was adjudicated by the Adjudicating
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Appeal Mo: V2/103/RAJS 2020

Authority vide the impugned order who disallowed the CENVAT Credit availed
and confirmed demand of wrongly availed Cenvat credit amounting to Rs.
28,94,549/- and ordered for its recovery along with interest under Rule 14 of
CCR, 2004 and imposed penalty of Rs. 28,94,549/- under Rule 15(2) ibid read
with Section 11AC of the Central Excise Act, 1944,

3. Being aggrieved, the Appellant has filed the present appeal, inter alia,

contending that,

(i) The adjudicating authority has passed the impugned order by
relying upon irrelevant decisions of the Hon’ble Supreme Court/ High
Court and ignored decisions of Hon’ble High Court and Larger bench of
Tribunal which are on the issue and hence, the impugned order is not

sustainable and liable to be set aside.

(ii)  That the definition of ‘input service' under Rule 2(l) of the Cenvat
Credit Rules, 2004 not only covers services which are used directly or
indirectly in or in relation to manufacture of final products but also
includes the services which are provided outside the factory premises.
The adjudicating authority erroneously found that due to inclusive
definition only services stated in the definition is admissible but actually
as per settled position of law inclusive definition means it cannot be
limited to the items listed but on the contrary it expands scope of the

nature of services.

(ili)  That the contention of the department that windmill is located at a
faraway from the factory premises and CENVAT Credit of services tax paid
on service related to wind mill cannot be allowed as the said services
were not used in the manufacture either directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal, is without appreciating the facts
available on record. The adjudicating authority failed to appreciate that
power generated by windmill was utilized for manufacture of final
product only. The power generated by the windmill owned by appellant
was compensated by PGVCL inasmuch as the same was periodically
adjusted against electricity consumption of it. Besides, PGVCL had raised
periodical bills only in relation to the power consumed by appellant

within its manufacturing unit after deducting the amount of energy
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generated by its windmill and the same is also specifically mentioned in
such bills. The Department cannot dispute these factual aspects which are
on record. In other words, it is very much evident that power generated
by windmill owned by appellant was always used by it directly/indirectly
in or in relation to manufacture of final products. Therefore, the service
of erection and maintenance of windmill falls under the definition of
input service and relied upon following case laws:

(a)  Ashok Leyland Ltd. - 2019 (369) E.L.T. 162 (Mad.)

(b)  Endurance Technology Pvt Ltd - 2017 (52) STR 361 (Bom.)

(c) Parry Engg & Electronics Pvt Ltd- 2015(40) STR 243
(iv)  As regards findings of the adjudicating authority that input service
was used at different place other than place of manufacture of final
product, it is pertinent note that there is no mandate in law that it should
be used in the factory like inputs as provided under Rule 4(1) and 4(7) of
the CENVAT Credit Rules, 2004.

(v)  The impugned notice is issued beyond normal period of 2 years
from relevant date i.e. from the date of filing return ER-1 as provided
under Section 11A of the Central Excise Act, 1944, therefore, same is
badly time barred. Appellant had filed ER-1 return for the period April,
2017, in which Input Service Credit was availed, on 10.05.2017.
Therefore, SCN was required to be issued on or before 09.05.2019 but
same is issued on 17.10.2019. Though demand is made under Section
11A(4) of the Central Excise Act, 1944, there is no allegation etc. about
suppression of facts etc. Therefore, demand is liable to be quashed on
this ground too. It is settled position of law that when there is no
allegation of suppression etc. such notice beyond normal period is liable
to be quashed; that it is not matter of suppression etc. but matter of
interpretation as discussed in detailed in para infra, therefore, demand is

time barred and liable to be quashed.

(vi)  The penalty under Rule 15(2) can be imposed in this case only when
it is proved that the CENVAT credit in respect of input services was taken
or utilised wrongly by reason of fraud, collusion or any wilful mis-
statement or suppression of facts, or contravention of any of the
provisions of the Excise Act, or of the rules made thereunder with intent
to evade payment of duty as also envisaged under Section 11AC. Contrary
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to this statutory requirement, it submits that there is no allegation about
fraud, collusion or any wilful mis-statement or suppression of facts, or
contravention of any of the provisions of the Excise Act, or of the rules
made there under with intent to evade payment of duty. In fact, the
impugned notice does not describe any valid reason to form such
allegation. Thus, penalty under Rule 15(2) is not sustainable and required
to be set aside.

4, Personal Hearing in the matter was conducted in virtual mode through
video conferencing on 8.6.2021. Ms. Drashti Sejpal, C.A. appeared on behalf of
the Appellant. She reiterated the submission made in appeal memorandum as

well as additional written submission.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
hearing. The issue to be decided in the present appeal is whether the impugned
order confirming demand for wrong availment of Cenvat credit amounting to Rs.
28,94,549/- along with interest and imposing penalty of Rs. 28,94,549/- is
correct, legal and proper or not.

6. On perusal of the records, | find that the Appellant had availed Cenvat
credit of service tax for an amount of Rs. 28,94,549/- paid on erection,
installation and maintenance of Wind Mill during April, 2017. The adjudicating
authority denied the said Cenvat credit on the ground that Wind Mill was
installed for generation of electricity at a location far away from the factory
premises of the Appellant and that services availed for windmill has no nexus
with manufacturing activities of the Appellant and not used directly or
indirectly, in or in relation to manufacture of final product and hence, were not
covered under the definition of ‘input service' in terms of Rule 2(l) of ‘CCR,
2004’

F & | find that the Appellant had availed services for erection, installation and
maintenance of Wind Mill and had availed Cenvat credit of service tax paid on
such services. It is on record that the electricity so generated from the said
Wind Mill was fed into grid of PGVCL and equal number of units of electricity
were received by them in their factory for manufacture of their excisable goods,
as per findings recorded at Para 13 of the impugned order. Though, Wind Mill

was installed at a far away location from the factory where erection, installation
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and maintenance services were availed but there is no bar in availing services
beyond factory premises. There is no dispute that the electricity generated from
Wind Mill was utilized by the Appellant in their factory for manufacturing of
goods and therefore, the erection, installation and maintenance services availed
in respect of said Wind Mill by the Appellant has nexus with the manufacturing
activities of the Appellant and electricity so generated at windmill was utilised
in relation to manufacturing of final products. I, therefore, hold that erection,
installation and maintenance services were ‘input service’' for the Appellant in
terms of Rule 2(l) of CCR, 2004 and Cenvat credit of service tax was correctly
availed by them. | rely on the decision rendered by the Hon’ble Madras High
Court in the case of Ashok Leyland Ltd. reported as 2019 (369) E.L.T. 162 (Mad.),
wherein it has been held that,

“25. As already pointed out, there is no dispute that the electricity generated by

the windmills are exclusively used in the manufacturing unit for final products,

there is no nexus between the process of electricity generated and manufacture

of final products and there is no necessity for the windmills to be situated in the

place of manufacture. Further, as already noticed, the definition of “input

service™ is wider than the definition of “input”. Furthermore, if one takes a look

at the Rules, more particularly Rule 2(k). as it stood prior to 1-4-2011, which

defines "input", the following has been specifically inserted.

“within the factory of production™.

However. these words are physically missing in Rule 2(1), which defines “input
service” and it would mean any service used by a provider of taxable service for
providing an output service or used by the manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and clearance of
final products from the place of removal. Though the definition of “input
service” has to be widely construed, and in terms of Rule 3, which allows the
manufacturer of final products to take the credit of service tax inputs or capital
goods received in the factory of manufacture of final products, insofar as any
input service is concerned, the only stipulation is that it should be received by
the manufacturer of final products. Therefore, this would be the correct manner

of interpreting Rule 2(1) of the Rules,

26. In the light of the above, we are of the considered view that the decision in
the case of Ellora Times Ltd. (supra) does not lay down the correct legal position

and we agree with the decision of the High Court of Bombay in Endurance
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Appeal No: V2/103/RAJ/ 2020

Technology Pvi. Ltd. (supra), which has been followed by the Larger Bench of
the Tribunal in Parry Engg. & Electronics P. Lid.”

8. | have examined various case laws relied upon by the adjudicating
authority. | find that facts involved in the case of Maruti Suzuki Ltd - 2009 (240)
ELT 641 (5.C.) decided by the Hon’ble Supreme Court were entirely different.
The Hon’ble High Court in the case of Ashok Leyland Ltd supra distinguished the
said case law of Maruti Suzuki Ltd by giving findings as under:

“24. The decision in the case of Maruti Suzuki Lid. (supra) cannot be applied
to the facts of the present case, as it was a case where the Court was considering
as to whether electricity can be construed as an input. The facts in the case
would be very important because, the allegation against the assessee therein was
that they had generated electricity in their factory and wheeled out portion of the
electricity 1o its joint ventures and the question was whether the extent of the
clearance of excess electricity outside the factory to the joint ventures, vendors,
grid etc., would be admissible for Cenvat credit, as it is cleared for a price. This
question was answered against the assessee. However, the facts of the case on
hand are totally different and therefore. the Revenue would not be justified in
referring to the observations of the Hon'ble Supreme Court in the said judgment
about the concept of generation of electricity, as we have to test the correciness

of the impugned order on the given facts and circumstances of the case.”

8.1 Similarly, in the case of Gujarat Heavy Chemicals Ltd - 2011(22) STR 610
(Guj.) decided by the Hon'ble Gujarat High Court, facts involved were also
different. In that case, the assessee provided residential quarters for its workers
and provided security services for such residential quarters. The Assessee
availed Cenvat credit of service tax paid on such security service, which was
denied by the Department. The Hon’ble Court held that there was no connection
between the security service provided by the manufacturer in the residential
quarters maintained for the workers as having any direct or indirect relation to

the activity of manufacture of the final product.

8.2  As regards reliance placed on the Hon’ble CESTAT’s orders passed in the
years 2008, 2009 and 2010, i find that divergent views were prevailing at
material time, which resulted in constitution of Larger Bench in the case of
Perry Engg. & Electronics P. Ltd reported as 2015 (40) 5.T.R. 243 (Tri. - LB). The

Larger Bench of the Tribunal decided the issue in favour of the assessee.
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Appeal No: V2/103/RAN/ 2020

9. In view of above discussion, | hold that the Appellant had correctly
availed Cenvat credit of service tax paid on erection, installation and
maintenance services in respect of Wind Mill. The confirmation of demand of Rs.
28,94,549/- is not sustainable and required to be set aside and | order to do so.
Since, demand is set aside, recovery of interest and imposition of penalty of Rs.
28,94,549/- under Rule 15(2) of CCR, 2004 are also set aside.

10. | set aside the impugned order and allow the appeal.
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11.  The appeal filed by the Appellant stand disposed off in above terms.
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