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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3rR 3mFrir/ s-{ff 3rTfi/ icr{.FF/ sdrq-6 3nqffi, idq sarTrd er6'l f<r6'1/?s pdgqrqd,

n++tc7 srs-rir r aitiqrqr rqit rwftfudar*aasrilrtqd: I
Arising out of above mentione_d OIO issued by Additional/Joint/Deputy/Assistarlt ComrEissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

fffi A cffi 6r arrT (rdFdr 
/ Name & Address of the Appellant & Resfrondent : -

M/s. Sias Cerairic P\rt Ltd (Unit-I) (!ow ataalgarnated wtth Slopolo Vitrifred Pt t Ltd) Orcun Cetamic
Zone, Natlo[al Highway 8-A, Lakhdhlrpur Road, chuntu, District Morbl.

gs 3nh(3tq-fl t eqE-d +f aofu ffifurath fr strq*-a mffi / qrfu+{ur fi srTtr 3rqfd arqr rt s+ar *r/
f1Y Person aggrieved by this Order in Appeal may frlF an appeal to the appropriate authonty rn the following

fiff qffi' ,+#{ jiqrd efra nri t-ar*r :rffiq amfu+ror + cft Jrqfs.idq Jdr6 ar6 3{frftrrff .1944 ft rrr{r
35B+'3i rtd (.i ft-fl 3{frfi-{F, 1994 6r rrRr 86 i'gr+fa f}erfiE+ a rrra +r ar s+A f u

Appeal to Customs, Excise & Service Tax Appellate Tribuna-l undcl Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

fiff-frsr *arsa S gEf-trd slt arJli frffr ?fffi, #A-q raqr(d ?16 (rE t{l6{ :rffirq ar{rfufi{sr 6r far}s ffd, t€
."T-fi d 2, 3TR. t. T{n, g frFd. 6} fr drfr TGc t/

The special bench oi Customs, Excise & Sereice Tax Appellate Tribunal of Wesr Block No. 2, R. K. Puram, New
Delhi in all matters relatirig to classification aJrd valuation.

lq{frd qftrEd( I (a) f fiK'eRr 3{ffi t rsnr e}q c:ft 3rqrd frqr tf6,#fiq yiqr( ?fd6 ad t-4r6{ Jrffiq arqft-f{or
(@6r cF-{n eHr{ frft-+r,,affio rc, {g.erff:r*a rsrqt'rfrd-qrs- iz."ts+]#srfi EGc tl

To the West recronal bench of Customs. Excise & Seruce Tax ADDellate Tribunal {CESTAT) al- 2.d Floor-
Bila]'lmafi Bhali/an, Asarwa Ahmedabad-38oo16in case of appeals'other than as nientioned rn para l(al

ffi-ftq arqrfufr{"r *. rqar 3Tfrfr cFd 6d + Rs Aifra riqra aro;+ (3Tfrd)lffi, 200 r, + fr{q 6 + 3iaJrd
ftitfra l+(' ?rt qqi en-s +t an cffd't r$ frqr arar qG(' r fa.A *'re t sra 

,rr+ 
cfr + €rq, s6i ricr< ?t6 ff #a,

aqrg ft frr :itr aflIqr rrqr {Crdr, {c(' s are qr fst 6ff,5 dr@ rc(' qr 50 drs €q(r 6 3{trdr 50 dr€ rqt t 3{fu6 t
d Fsrr: t.oooi- 5sd, 5.060/- dqi 3rrdr 1o,oo0/- 5q{ +r ftrffta aqr ?fffi 6r cfa TiErd str Hulfta r1a +r
arrram, t"ifua yffiq arqrB+rq ff enol + rrrr{rfi {fr€R + aw $ E;ffiff qriBfrs str S d-+ rsm .nrff tGrfird
# grrr ranr Bqr Jrdr qG(' t {irifud srF.6r elrrara, d'+ 6t ss trsr fr 6t-ar srBq 16r flrifud yqr*Ei arqrfufi{q +r
?nsr Rrd t | €rrrfr yrier (* Jf&) +'R(' 3Trffi'-qr +'snr 500/- rw +r ftuifta ra rar flar rn t/
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Frf, 3rEfft{J{, r99a4l qnr 86 6r f,c-u-, [3ii (2) r?i(2A)+ iiTJrd sii 6r ars vfra, t-Eror ft{rf,drs, 1994, +'fr{n 9(2)

9of

lii 9(2A) +' a6a F.ifud crrr s.T. -7 fr 6r or d;'t' sti sgil {rer 3n{+a. iidlq 3?qrd 6 }!rdr lTr+rd (3{fi-O, +-*q
]iaqtq aF, dqr{r qta 3r[*r fi cfiqi i ra 6t (yaJi t r'* cfr rqrFrd Ftfr ilFg 3itt :'Tr -{+, 

r .dln s6nr6 3r?|fd 3{trdr

:v .rrra" e-fro r.va gri +{16{. +t irffiq arqrQ-arq +l :nira r$ rd ar ft&r t} ari rrhr 6r qft-sfr $q i
tilrd fifi 6fJi | /
The aoDeal undcr iub section l2l and l2Al ,,f lhe section 86 the Finsnce Acl 1994, shall be trled m For ST.7 as
nrescirhed undcr Rute 9 {21 &9lZAl of$e Senrce Tax Rules. t994 and shalj be accompanred t'y a (opy oforder
bf Comrnrssroner Cenual Excide oi Comrnissiorrer, Celtra) Exclse (Appeals) (one otwhiclr sh'al be_a certifed
.onv) and corrv ot the order oassed bv ttle CoDl n issionerau l}lorizinq the Assislant Cornmlsstoner or Deputy
Cciriririssronei"of Ccntral Excise/ Servr'cp Ta-\ lc file the appcal belolelhe Appellele Tnbunal

fiffr ?16, Adq riqrd rFq qd Sdr6{ rqr&a clfu6{"r (kc) + cfa 3rffi S qrFi t atdtc rdr4 el6 vEF-{c
1944'41 qRr 35q$ +:ia#a, -"1 a Afiq 3rfuiirJr, 1994 fiqRr83 + 3rfrrrd tdrs{ +f ;ft apffr zr$ ts, *:nhr &sF
:+ffiq qrfudTq d'3rffa ord rrq rflrE erR i{ldt -,r'T ffFT + 10 cfdrrd (10"/"), $d si?r wi qdrar ffi S, ur qaiar, re
*-rfr Edrar ffi t, +r ryrrara frrn ar(. srrJ F+. r€ tro * :i;rJra ssr ia Jri dre 3{#d eq nF} s{r +-fc 5c(' t
:lfufiadr

a"trq r.cr6 aF6 \..i +drcE{ e ridra "airt B's;rq ajffi" $ fiF ?flBd f
(rl um ll S S sEria 16ff
(n) fficaerfi Szr5 rr"raffir
(in) ffiesarlMSF-cso *si lrd i{ i6n
- drrfr 116 fu g{ qxr * crdtnd ffi{ ({i. 2) 3{fi}ffr{rs 2014 * 3r.ii{ t Ti f}ffi:rfr-ftq crffi +'sEH
fu{Rrtfrd Frlrd irfr (.d Jr{rd st { & dtu

For an apDeal ro be 6led befo(e the ('ESTAT, u nder Secrion 35F of the Central Excise Act, I 944 wtuch r s also
m ade apbLcable lo Seruce Tax under Section 83 of the Fulance Act, I 994, arl appeal againlt this order sha.ll tie
'cefore rhe Tnbunai on Davruent of 107o of the duw demanded where dutv or duti and tena.ltv a.re in drsDute. or
penaltv, where penalry'a-lon e is in dispute, provided the amounl of pre:deposil"payalile woild be subJ'ect tb a
ieilinddl Rs. 1O' Crorel,

Under Cenual Excrse and Service Tax. "Durv Demar,ded" shall include :

rrl amounl deterrnined under Sectiori l1 D:
I'il amounr of erroneous Cenvat Credrt takenl
l if amounl oavable under Rule 6 of Lhe Cenvat Credit Rules

- proviilcil further thal t}e'orovrsions of tlus Section shall not aDDl'/ to the stav aDDlcahon and aDoeals
pendfid before any appellate au*ionty prior to the cornmencement of tii Frnance (No:21 A'cl,2Ol4.

grrrfrsr*,r6ffilxsr,rlda:
Revislon aDDlication to Goverament of bdia:
f€ }rarr ff -TdfteJsrqrfufir ffifua ffrffdt Ji,dfrq raqra ?rc.F 3rFlB-{s,1994 Er ?rEr 35EE + mraqiT6 +
:jrfu:rfl qffi, $rr{d Er+r{, c.dtleT"r 3{raaa ffi.E-d d7rdq. {#F frxn r. dFfr aG-d, ff{fr Ac srd-a. s{d ar+. il$
i-.fr-r rooor, +ll+-qrarar 6(r i
A revision aoDlication Lies lo the Under Secretarv. to the Government of lndia- Revision ArrDticaflon tjnrt
Minrstrv of Frnance. Departnient bl RevinuC. 4 rii flobi. Jeevan DaeD Bnrldinn. 

-parlianii;i-s-tfe'ei--lliw oii6i
I 1000f. under Sectron 35EE of the CEA 1944 in respect of t-he lollowing case, -gbvemed by first pror,.lso to sub-
section ll ) of Section 35E} rbid.

{ft sra }, BrS {+ffra + frrrd *, s6r {6frra ffi Erd 4:} fu:fr F[rsd d srER {6 + crrma +' <t{ra ql fai$ 3ra
+rrort qr fu{ fu'* a-6 ejER ,.16 S {fl ri=ft rn cr{Jlffa * qt{rfr. qr ffit erm rrd t qt aigRq t ffra h r{iF{"r } et{rfr,
ffi sr{sri q far$ sjsr{ r|6 S qrd + f,f,srab qr4d fru
In qase of any loss of goo'ris, where t-ffe loss occurs irl transt fro6 a factorv to a warehouse or to anothe! factory
or frgm one -warehouse. to another during the course of processing of ti"e Boods in a warehouse or in storag'e
whether in a factory or tr a warehouse

aTrd. t il6.{ fail.{IE {rfir. +l fua 6{ G_Erd + Fd#rur t q{{d 6.t nrd r{ e{ff ,rg Adq iFru gffi + 6c (n:to +
ffrsi t, ni err{d + dr6{ Ht TrE qr al{ d Ma 6r;r& tl /
ln case of rebate of duw of exclse on soods exoorted lo anv counrv or territory oulslde Indra of on ex(isable
malerial uscd in the manufacrure o[ thE goods \ihich are exdorted to'any countrv or territory outside India

qE iiqrd ?16 6r tFrara B'q fdfrt Bmd +, dtil{ . .}crf, qr :]-ard +i xrfr Hrd fuqFm * r /
In case oftoods eipo ed outsidelndra export to NepA or Bhulan, without parirdnt ofdury.
'qftft'{d rrqr{ + r.qr{a qa *' agrara fi ftv S s.{fr ArEr. {s 3rfufr{rr{ ad {sS EBza crdtrrdt n rca ara *t rrS t
:tr t-$ yrevr * yrC+d (J{+d) i, edRr Bd Jrefrq;q^(a. 2),l9es 6r lrm 109 * FRr F-{d 6t rrg artts nq-dr {smdft
q{ qT aT< i o1fra H, rrq tt/
Credlt of anv dutv allowed lo be utilized lowards Davment of excise dutv on 6nal Droducts under lhe oroqisions
of tllis Act o-r the-Rules made lh(re under such oid'er is passed bv Oe.Commissibner (Appeals) on oi a-fter, the
date appoinred under Sec. 109 ofihe Fmance {No.2} Acr, 1998. '

Jsir{d 3{rt{n 6r aI cfrqi cs{ i@r EA-8 ii, nt fi Adrq ricEd rlis (3ifoa'{qr{fr,2oo 1, t ftqn 9 + 3iTJtd
fr'frftq t, gs gr*r + dtssr + 3 nr6 + liTlrd 6r il* qrl6(' riqi-rd"3{rt{d+{rq{d 3nerr d 3rqrn xrenrfid cfiqr
s ra6rdrfi urB('t srrr & +dq rflrq eJ6 yEF-{-n. 1944 fr qRT 35-EE t, r5a filuika e;i6 *t 3I{r{rt fi arFq t
.{q{TR-6 *I cfr E rrd fi arfr qF(' t /-

t
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('i)

(r))

(ri)

fdterur iri{d + sre{ ffifua FEilra ctffi fi JrEr{Jt 6r Brfr qrR(' I

*d {"ra rrq (.s frrs sqd qr rlr$ +;a 6ih Fca 2o0l- 6r t rdrd f+qr arc Jik qfr n'-ilra (frfi r'6 drq FT} S cqrfl d
ai sqi looo J 6r slrrard B-qr BK' I

The revision aoolidation shajl be ac(omDanied bv a lee of Rs. 2OO / where the amount mvolved in Runees one
LacorlessandRs. 1000/ where lhe amount rnVolved rsmore thah Rupees One Lac.

aE sq 3n&r i 69 {d sneet 6r sfrrarr t rd6 rd yrerr t Rq rIffi 6r srrrdrf,. sq{aa a4 t ft'qr srar qrlett ss
aar + +e 6r' ,t fi hsr qa nni d dri + R(' qilftrft 3r{rdrq adfuflq *t (16 3$i qr {rfiq sr+R +t ro nrica
E.qr ordr B-l / ln case,il the order covers variousnumbers of orde!- in Original, fee for each O.I.O. should be
Dard m the aforesard manner. not wlthstandrne the facl that the one aooeal to rhe Aooellant T.ibunal or the
bne aDolicauon to the Central Go!.t. As the .ase'may be, is frlled to avoiil'scriptona wdrk if excising Rs. L lal<]i
fee ofRs. I00/ for each.

a"Tr€rifud arqr q 11.6 JrBft{n, 1975, + 3fisff-r t 3rfrsr{ {d J{r&r (ti FrJrd 3{rhr Er cfr s{ Blrlftd 6.50 rqt sr
arqmq qr€ EFfi. #lrt d-ar frqt /
One coDfof aDoucation or O.l.O. as lhe case mav be. and the order of rhe adiudicatins authonrv sball bear a
court fdd siamp of Rs.6.50 as prescrrbed under Sctedule-l in ierms of rhe Cou ir Fee Act:'l975, as 6mended.

Ser al6, aifrq racra eJ.6 ('d tdr6{ jrffiq ;qrflfur+,r t6r4 Efr) ffi, 19s2 S sFtf, lii lra sdGtrd Er,rdi
+) sFaft-fr F{i ard ffii 6r $t{ :fr s.qrfr 3{r6ffi-d B-qI 

"ndr 
tt /

Attgqtion is also ir,rvitejl tp the- I]lles caverinq these iuld other related matters contained in the CustoEs, Excise
and Servi(e Appellale Tnbunal (Procedure) Rules, ,982.

jEq rrfftq flMr +] 3{fia aBs ori t dtifr-a aqrq-{, fd-{Td 3it{ a-dla-ds crdtfld + Rq, 3rffrrifr E:lrriq dnTr5.
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prosisrons relatrng to filing of appeal to tie hi8her appeuate authority, rhe
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Appeat No: V2/1O3/R J/2020

M/s. Sims Ceramic pvt. Ltd, Morbi (Now amalgamated with M/s Simpoto

Vitrified Pvt. Ltd, Morbi) (hereinofter referred to os ..Appettant,,) has fited

Appeat No. Y2l 103/Rajt2020 against order-in-originat No. 1/BB/Ac/zozo-21

dated 30.9.2020 (hereinafter referred to as.impugned order') passed by the

Assistant commissioner, central GST Division, Morbi-ll (hereinafter referred to as

'adjudicating authority' ).

2. The facts of the case, in brief, are that the Appeil,ant was engaged in

the manufacture of Ceramic Vitrified Tites fatting under Chapter No. 69 of the

Centrat Excise Tariff Act, 1985 and was registered with Centra[ Excise

Department having Registration No. AAPCS3717AEM001 . During the course of

audit of the records of the Appettant by the officers of the Department, it was

observed that they had availed Cenvat credit of service tax paid for erection,

instattation and maintenance of Wind Mitt in Aprit, 2017. lt was observed that

the said windmitls was instatled for generation of etectricity at a location far

away from the factory premises of the Appeltant. lt was further observed that

etectricity generated at Windmitt situated at Jamangar District was detivered

to PGVCL and an equivatent amount of etectricity was set off against the power

bitl of factory situated at Morbi. lt appeared that the transaction of detivery of

power to PGVCL and supply of power by PGVCL to factory at Morbi were two

independent transactions and there was no direct or indirect nexus between

services of erection, instattation and maintenance of wind mitl and goods

manufactured at the factory situated at Morbi. Hence, said services were not

covered under the definition of input service' in terms of Ru[e 2(t) of the

Cenvat Credit Rutes, 2004 (hereinafter referred to as 'CCR, 2004').

2.1 The Show Cause Notice No. CGST. Audit/Circte-ll lsf lAC'04/2019-20

dated 17.10.2019 was issued to the Appettant catting them to show cause as to

why Cenvat credit of service tax for an amount of Rs. 28,94,549l- should not

be demanded and recovered from them atong with interest under Rute 14 of

the Cenvat Credit Rutes, 2004 (hereinafter referred to as 'CCR, 2004'). The SCN

atso proposed penatty under Rute 15(2) of CCR, 2004 read with Section 11AC of

the Central Excise Act, 1944.

2.?- The above Show Cause Notice was adjudicated by the Adjudicating

\
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Appeat No: V2l103/RAJ/2020

Authority vide the impugned order who disaltowed the CENVAT Credit avaited

and confirmed demand of wrongty avaited Cenvat credit amounting to Rs.

28,94,549/ - and ordered for its recovery atong with interest under Rute 14 of

CCR, 2004 and imposed penalty of Rs.28,94,549/- under Rute 15(2) ibid read

with Section 11AC of the Central Excise Act, 1944.

3. Being aggrieved, the Appettant has filed the present appeat, inter atia,

contending that,

(i) The adjudicating authority has passed the impugned order by

relying upon irrelevant decisions of the Hon'bte Supreme Court/ High

Court and ignored decisions of Hon'bte High Court and Larger bench of

Tribunal which are on the issue and hence, the impugned order is not

sustainabte and liable to be set aside.

(ii) That the definition of input service' under Ru[e 2(L) of the Cenvat

Credit Rutes, 2004 not only covers services which are used directly or

indirectly in or in retation to manufacture of final products but atso

includes the services which are provided outside the factory premises.

The adjudicating authority errpneousty found that due to inctusive

definition only services stated in the definition is admissible but actuatty

as per settted position of law inclusive definition means it cannot be

limited to the items listed but on the contrary it expands scope of the

nature of services.

(iii) That the contention of the department that windmill is located at a

faraway from the factory premises and CENVAT Credit of services tax paid

on service retated to wind mitl cannot be attowed as the said services

were not used in the manufacture either directly or indirectty, in or in

retation to the manufacture of final products and ctearance of final

products upto the ptace of removal, is without appreciating the facts

availabte on record. The adjudicating authority faited to appreciate that

power generated by windmi[l was utilized for manufacture of final

product on[y. The power generated by the windmitl owned by appettant

was compensated by PGVCL inasmuch as the same was periodicatty

adjusted against etectricity consumption of it. Besides, PGVCL had raised

periodicat bitts onty in relation to the power consumed by appeltant

within its manufacturing unit after deducting the amount of energy

h(
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Appeat No: V2 / 103/ RAJ /2020

generated by its windmill and the same is atso specifically mentioned in

such bi[ts. The Department cannot dispute these factual aspects which are

on record. ln other words, it is very much evident that power generated

by windmitt owned by appettant was always used by it directty/ indirectty

in or in retation to manufacture of final products. Therefore, the service

of erection and maintenance of windmitt fatts under the definition of

input service and retied upon fottowing case [aws:

(a) Ashok Leytand Ltd. - 2019 (369) E.L.T. 162 (Mad.)
(b) Endurance Technology Pvt Ltd - 2017 (571STR 361 (Bom.)
(c) Parry Engg & Electronics Pvt Ltd- 2015(40) STR 243

(iv) As regards findings of the adjudicating authority that input service

was used at different ptace other than ptace of manufacture of final

product, it is pertinent note that there is no mandate in [aw that it should

be used in the factory tike inputs as provided under Rule 4(1) and 4(7) of

the CENVAT Credit Rutes, 2004.

(v) The impugned notice is issued beyond normal period of 2 years

from relevant date i.e. from the date of fi[ing return ER-1 as provided

under Section 11A of the Central Excise Act, 1944, therefore, same is

badty time barred. Appettant had fiLed ER-1 return for the period Aprit,

2017, in which lnput Service Credit was avaited, on 10.05.2017.

Therefore, SCN was required to be issued on or before 09.05.2019 but

same is issued on 17.10.2019. Though demand is made under Section

'1 1A(4) of the Central Excise Act, '1944, there is no altegation etc. about

suppression of facts etc. Therefore, demand is liabte to be quashed on

this ground too. lt is settled position of law that when there is no

attegation of suppression etc. such notice beyond normal period is liabte

to be quashed; that it is not matter of suppression etc. but matter of

interpretation as discussed in detailed in para infra, therefore, demand'is

time barred and Liabte to be quashed.

(vi) The pena[ty under Rule 15(2) can be imposed in this case only when

it is proved that the CENVAT credit in respect of input services was taken

or utilised wrongty by reason of fraud, coltusion or any witfu[ mis-

statement or suppression of facts, or contravention of any of the

provisions of the Excise Act, or of the rules made thereunder with intent

to evade payment of duty as atso envisaged under Section 11AC. Contrary

<(q
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Appeat No: V2l103/RA.J/2020

to this statutory requirement, it submits that there is no attegation about

fraud, cotlusion or any wilful mis-statement or supPression of facts, or

contravention of any of the provisions of the Excise Act, or of the rutes

made there under with intent to evade payment of duty. ln fact, the

impugned notice does not describe any valid reason to form such

altegation. Thus, penatty under Rule 15(2) is not sustainabte and required

to be set aside.

4. Personal Hearing in the matter was conducted in virtual mode through

video conferencing on 8.6.2021 . Ms. Drashti Sejpat, C.A. appeared on behatf of

the Appetlant. She reiterated the submission made in appeal memorandum as

we[[ as additionat written submission.

5. I have carefutty gone through the facts of the case, the impugned order,

appea[ memorandum and submission made by the Appettant at the time of

hearirig. The issue to be decided in the present appeat is whether the impugned

order confirming demand for wrong avaitment of Cenvat credit amounting to Rs.

28,94,549/- atong with interest and imposing penatty of Rs. 28,94,549/- is

correct, [ega[ and proper or not.

6. On perusal of the records, I find that the Appetlant had avaited Cenvat

credit of service tax for an amount of Rs. 28,94,549/- paid on erection,

instatlation and maintenance of Wind Mitt during April, 20'17. The adjudicating

authority denied the said Cenvat credit on the ground that Wind Mi[[ was

installed for generation of electricity at a location far away from the factory

premises of the Appettant and that services availed for windmitl has no nexus

with manufacturing activities of the Appettant and not used directty or

indirectly, in or in retation to manufacture of final product and hence, were not

covered under the definition of input service' in terms of Rule 2(t) of 'CCR,

2004'.

7. I find that the Appetlant had avaited services for erection, installation and

maintenance of Wind Mitt and had avaited Cenvat credit of service tax paid on

such services. lt is on record that the etectricity so generated from the said

Wind Mitt was fed into grid of PGVCL and equal number of units of etectricity

were received by them in their factory for manufacture of their excisable goods,

as per findings recorded at Para '13 of the impugned order. Though, Wind Mitt

was instalted at a far away [ocation from the factory where erection, instattation

Page 6 of 9
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Appeat No: V2/ 103/RA.J /2020

and maintenance services were avaited but there is no bar in avaiting seryices

beyond factory premises. There is no dispute that the electricity generated from

Wind Mitt was utitized by the Appettant in their factory for manufacturing of

goods and therefore, the erection, instaltation and maintenance services availed

in respect of said Wind Mitt by the Appettant has nexus with the manufacturing

activities of the Appettant and etectricity so generated at windmilt was utitised

in relation to manufacturing of finat products. l, therefore, hotd that erection,

instattation and maintenance services were 'input seryice' for the Appeltant in

terms of Rute 2(t) of CCR, 2004 and Cenvat credit of service tax was correctty

avaited by them. I rely on the decision rendered by the Hon'bte Madras High

Court in the case of Ashok Leytand Ltd. reported as 2019 (369) E.L.T. 162 (Mad.),

wherein it has been hetd that,

*25. As already pointed out, there is no dispute that the electricity generated by

the windmills are exclusively used in the manufactwing unit for final products,

there is no nexus between the process of electricity generated and manufacture

of final products and there is no necessity for the windmills to be situated in the

place of manufacture. Further, as already noticed, the definition of "input

service" is wider than the definition of "input". Furthermore, if one takes a look

at the Rules, more particularly Rule 2(k), as it stood prior to 1-4-2011, which

defines "input", the following has been specifically inserted.

"within the factory of production"

However, these words are physically missing in Rule 2(l), which defines "input

service" and it would mean any service used by a provider of taxable service for

providing an output service or used by the manufacturer, whether directly or

indirectly, in or i-n relation to the manufacture of final products and clearance of

final products fiom the place of removal. Though the definition of "input

service" has to be widely construed, and in terms of Rule 3, which allows the

manufacturer of final products to take the credit of service tax inputs or capital

goods received in the factory of manufacture of final products, insofar as any

input service is concemed, the only stipulation is that it should be received by

the manufacturer of final products. Therefore, this would be the correct manner

of interpreting Rule 2(l) of the Rules.

26. In the light of the above, we are of the considered view that the decision in

the case of Ellora Times Ltd. (supra) does not lay down the correct legal position

and we agree with the decision of the High Court of Bombay in Endurance

-drlA3

4;

l{'
t';
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8. I have examined various case laws relied upon by the adjudicating

authority. I find that facts invoh,ed in the case of Maruti Suzuki Ltd - 7009 (240)

ELT 641 (5.C.) decided by the Hon'ble Supreme Court were entirety different.

The Hon'bte High Court in the case of Ashok Leyland ltd supra distinguished the

said case law of Maruti Suzuki Ltd by giving findings as under:

"24. The decision in the case of Maruti Suzuki Ltd. (supra) cannot be applied

to the facts ofthe present case, as it was a case where the Court was considering

as to whether electricity can be construed as an input. The facts in the case

would be very important because, the allegation against the assessee therein was

that they had generated electricity in their factory and wheeled out portion ofthe

electricity to its joint ventures and the question was whether the extent of the

clearance of excess electricity outside the factory to the joint ventures, vendors,

grid etc., would be admissible for Cenvat credit, as it is cleared for a price. This

question was answered against the assessee. However, the facts of the case on

hand are totally different and therefore. the Revenue would not be justified in

referring to the observations of the Hon'ble Supreme Court in the said judgment

about the concept of generation of electricity, as we have to test the correctness

ofthe impugned order on the given facts and circumstances of the case."

8.1 Similarly, in the case of Gujarat Heavy Chemicats Ltd - 201 1(22) STR 610

(Guj.) decided by the Hon'bte Gujarat High Court, facts invotved were also

different. ln that case, the assessee provided residentiat quarters for its workers

and provided security services for such residential quarters. The Assessee

avai[ed Cenvat credit of service tax paid on such security service, which was

denied by the Department. The Hon'ble Court hetd that there was no connection

between the security service provided by the manufacturer in the residential

quarters maintained for the workers as having any direct or indirect retation to

the activity of manufacture of the final product.

8.7 As regards retiance placed on the Hon'bte CESTAT's orders passed in the

years 2008, 2009 and 2010, i find that divergent views were prevailing at

material time, which resulted in constitution of Larger Bench in the case of

Perry Engg. & Electronics P. Ltd reported as 2015 (40) 5.T'R' 243 (Tri' ' LB)' The

Larger Bench of the Tribunat decided the issue in favour of the assessee.
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9. ln view of above discussion, I hold that the Appeltant had correctly

availed Cenvat credit of service tax paid on erection, instatlation and

maintenance services in respect of Wind Mitt. The confirmation of demand of Rs.

28,94,549 / - is not sustainabte and required to be set aside and I order to do so.

Since, demand is set aside, recovery of interest and imposition of penalty of Rs.

28,94,5491 - under Rute 15(2) of CCR, 2004 are atso set aside.

10. I set aside the impugned order and attow the appeat.

r{fi-trfi-df trRT (d of rr€ orfi-o or frqiT-{ sq$ffi a-th 8 fr-q qm B t11.

11. The appeal fited by the Appettant stand disposed in above terms.
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