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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3+rr 3n{ff/ s -rra:n -q-+al 3ct{{d/ E6rqfi 3lB+d, Adrq 3dra qrffi/ +{r6vdq add-da{,
rrs-+te i am-+ft'l n tit r-r EaiT 3wfrfra ar* qa sr*r t qd: I

Ai:ising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central

Excise/ST / GST, Rajkot / Jamnagar/ Gandhidham :

q yffirAcF?rA+raravdvarTt'tame&AddressoftieAppellart& Respondent :-

(A)

3neRr6'rEdi6/
Date of Order:

drfr6{ifrdrtfs/
Date of issue:

/3.

rI

(in)

M/s. Vadlnar Oll Terlrlnd Ltd (I{ow aoalgamated sith M/s Nayara Erergy Ltd) 39AM Stone, Essar
Refinery site, Jamnagar-Otha lllghway, Distrlct Dev BhooEl Dsarka.

Fs 3Tra!(Jq-O t EqBd +tg ak trFafrfud afie d:q -q+a creErfi / crfud{ur + sfrer 3r0-fr fi 6{ sfrdr tU
Any person aggrieved by tiis Order-in Appeal may 6ld an appeal ro tie sppropriate authority in *re fo[owing

Sfrr rra ,irfrq ralrc 116 cii d-{rfr{ 3rffiq arqrfufr{ur + qfr lr{rf,,idq sarrr( cl6 3rEF{fr . l 94 4 6l r.'Rr

ssa # 3iTrtd ad R-d 3{frft{n, 1994 6I rnn 86 i'sidra ffifu*a rrrt fi rr rr, f,u
Appeal to Customs, Excise & Service Tax Appetlate Tribunal under Section 35B of CEA, 1944 / Under Section
86 ofthe Finaice Act, 1994 an appeal lies to:

Erfr-orsr dai6d t $KF,ra gafi ara-d Sffr 116, ai#q racrfr ?r"6 rg tdrfr{ :rCrfrq ilrqrQ-rr"r 6r fae}c Cr6, +€r
.di6 d 2.irn. +. g{F, il$ E,,"tr, 6t 6r .irfr Efr6q u

The special bench of Customs, Excise & Service Tax Appelate Tribunel of west Block No. 2, R.K. Puram, New
Delhi irl all matters relating to classilicatiofl and valuatioo.

i.r$rd cffrrid t 1a1 d rarc m' uffii & rarar tlc €:fi 3rfrd ftfi cfffi.ffrq r.qra qr6 ('d'rldr6{ vdffq .qrqrE-frr"r
(k)fi qft-ns etfr{ frfa+r,,<ffiu ra, frg.arff fiaa :rsroi :rcrd-sE rz".te+) flarfr aG(. tl

To the West reEional bench of Customs. Ercise & Senrice Tax ADoellate Tribunal TCESTAT) at. 2"d Floor.
Btarrmali Bhaw_an. Asai\ra Ahmedabad.38ool6in case o[ appea]S'other tla;r as nientjoned in para- 1(a]

3rffiq -qrqrfufr{ur + {rarr y{ra cEd 6{i * fr(' ai#q rqr{ aIfi (3rffd)Bfirl{ff, 2oo I , +' Bfff 6 +' 3rf,lra
tsdrftf,BTrr{crnEA-3+tErcfuArJfuqtararqGqtr+S$-rqt6fr('6cfr*srer,16rr.crdefffifiai4 ,

rqra.f,r eirr 3ik rnqr zrqr {Ftdr, Tc(' s rs qr rst frf,,s i{ra dcq qT 50 r@ dqr' fi 3prrfl so aro uit t :rfu+ t
at Hiner: 1,000/- rqi, 5,0d0/- Fqi 3nrdr 10,000/. rq$ 6r Bqtfd a.Jn rFm 6r cfr r(rra +tr frtrl'fra lla ar
errrara. *dA-a :rq-eq'aiqfofiq fi rn€T +'86rrrfi {frER + ars t fr;S"aft tltkr+ e}l fi t+ rqm flfl tgtfr-d
*+ grw 6om fuqr arar Fq r $dfud grqz 6r :1rran , d-+ 6t rs lnur fr Ffdr ErFq il6r rdfud v{drri arqrfr-+r"r A
sTrsr Rrd-t I Frrrd 3TreRr (d 3i''&) + fr(r 3nd-(rr fi €rE 500/- rcu sr Etrlfta rJ6 ffr6rar6tr[ r/

The aDneal to the Anoellal€ Tribunal shall be frled in ouadruDhcate m lorm EA 3 / as Drescribed under Rule
6 of C6ntral Excrse'lADDeall Rules. 2001 and shal bt accoinoanied asainst ond wluth at least should Lre
accomDanied bv d' f€e of' Rs. 1.000/. RS.5oOO/ . R:s.10.000/- where aEounr o[
rt u tvdimand /inteiesl / Denaltv /refund is uDto 5 [.at.- 5l,ac to 50 I,ac and dbove 50 Lac resDectrvelv in the
forlfl of crosded banl<'draft iri lavour oI AsSt. Reostrdr of br?$ch of allv noE]nated Dublic sec'lor balrk of tic
nlace where l}1e bench of anv nominated Dubhc"sector bark of the oldce where the bench of the Tribunal is
iitu al ed. Applica tion made [o"r gran', of stay sha.ll be accompanied by'a fce ot Rs. 500/ .

ytrrq arqrEn{q + sqH J{frd, ffd jEfrra, 19946r qT{ 86(1) + razia trar+r lM. 1994.+ia.{fl9(l) }
6fr Fnltd cqr s.T. 5d ER qfu' fr fr rr siifr ad rs+ €Fr ks 3nhr + trr4r sfr.c 6r J4 6i, 5sfi cfr sru f

{Tra st (rnJi t r'n cft qerBd dfr ilG(') 3it{ Fr* t 6fl * ne rfi qfa + sFr, fu'Q-{rnr 6 airl ,r{rs SI d'rr :rt{
+rnqr erql ;fqlar, {c( 5 drs qr rst 6{,5 dnr w(' qr so ars sc(' 6 3{?rdr 50 ars dq(r t 3rfr6 t d rarr: t ,oool-
rqi. s.ooo7- rqt vqa to.ooo/. sqs +r Etl{ta.rsr lte. f,r cfr{ rd 6,t I Eqiltd etd fiI slrrala, dtift-d 3{ffiq
arfri#rq 6r rner + serr+ rhen * arq t F$-S :i tniB-++ af* t d-+ rot artt €ii*-a d-3 fle rsm B-qr ridl
urft(' r ridfud gr.Fc ar frr+n, d'+ er vs ercr d ddr EG(' TEI dtifua :rfiilm arqfirfisl 6r lrnqr ftm B r epra
rrhr 1d nrft1 fi F(, vft-6d-q{ t sRT 500/- ds., fi FEffrd ?16 dflr 6.ar dal t/
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(1)

(ii)

(c)

...2...

ft-d 3{Ea'rlff,1e94fr fi{ 86 ff3q-qRB{t (2) lri (2A) + irlrd dfiT4 fira, tsr6{ ffi, 1994, *fi{n 9(2)

!?i 9(2A) + a-{d ftlriR-d c${ s.T.-7 * Sr fi sAtJfr ati f,s& €Rr 3agd, Aid|q raqE ?ra 3r?r{r sq-rd (3{{-O, a-+q
racr( ?!6 qq[{r qrt-d Jnarr & cfiqt'[nta a:t (rni t ('4. cfa trarFrd dr$ ilRt') :itt ura+a eom s6r{-d 319f,d 3rrdl

:qr,r*i +-+tq r.qrc rjE./ tdrsil. ait vfftr aralfum{sr E;l xrtdd e-J s'ri sir fr&t I} ard xrhr dil cF e{r sF[ fr

rfld 6rdt dtrft I /
Thc aoDeal under sub se.tion (21 ard {2A} of tlle secLion 86 the Finance Acl I99_1, sha.ll be ltled in For ST.7 as
oresc hea under Rule 9 I2l &9i2A) of tle Service Tax Rules, 1r94 and shali be accompanred hy a copy ol orger
5i Commtssioner Cenrral Excrde or ConuErssioner, Centra.l Exctse (Appeals) (one of which sha.Il be a certried
coDvl and copv of lllc order passed by the Comrlissionerautlorizing the 

^ssistanl 

Commrssloner or tlepurJ'
Crjrirhissrondr"of Cenltal Excise/ Service Ta\ Io file lhP appeal belbre lhe Appellale I rlbunal .

frr,r et6, Aidrq rmr{ elis ('{ t{r+T 3{ffiq qrfufi{sr (t{..) n cfr 3dnii n arJr$ d i-"*q srcla g6 3rfrfr{n
1944 

"€I rrRr 35(rs + 3iai-a, 3l Ar A-*q 3{Ef,e{q, 1994 SIURI 83 + srdJld d-drdt{ 6'13fiar{6r?r5 B, {€ vrerr + qF

Jrffiq crfud{sr S 3{fid 6{a sFq jaqr{ rf6/Sdr 6r fliq +' 10 cfaerd (10"/6). T{ ar4 nti gaiar taafca t, w g*ar, r<
+-dd Edrdr fd-dft-d B, fi {rrdrd f+fl =ri, 

a:rfr fr rs rrm + 3itrrtd 3AI ft'drd dre 3{qft-d tq {rFl 
"s 

rttg {cq t
rfo+afr1

Adq saqra ara r'q +{r{{ +':iFFa "am fu'(. iTE ar6' t Bra afift-d t
(rl uRrll * i siafa r+q
(ii) Mc;;sl Ar fi zr5 rre-a qFt

tin) fficrflT lffir*ft{n6 +3iidrdtq$n
- e:r$ 16 fr is qr{r + cr4tnd ffiq (d. 2) 3rftfr{fr 2014 + 3T(s{ d Td ffi sffiq cIffi +. Irfrqr

Rqr{Irh-{ Fr,rd rfr lri 3{ffd +l drrl a€t *tr/
For an anneal ro be frled before the CESTAT. under Sectron 35F of the Central Excise Acl, 1944 which is also
made aoirhcable to Servjce Tax und er Sectiori 83 of the Finance Act, I 994 , an appeal ap.ainst this order shall he
before th'e Tribunal on Davment of I0o/o of *le duw deEanded where duty or duty and D_enalty are in dispute, or
penaltv, where penalw'afone is m drspute, prorrded the amount of pre:deposil' payable would be subtect to a
i.cilins';f Rs I o'Crore"r" Under CenEal Excise and Service Tax. "Dutv Demanded" shall include:

ril amount detcrmined under Sectiori I I D:
irit amount of erroneous Cenvat Credrt taken:
liii) amount Davable under Rule 6 oflhe Cenvat Credit Rules

- orovideh further *rat thd orolrsions of thls Seclion shall not aDolv lo the slav aDDlication ard appeals
pendrnd before any appellale audrbriw prior to tie comroencemenl ofthE Finance (No:2)4t1.2014.

crra lrt6.rt ir'lTdfrHrq grta-i:
Revlslor eDD:hcatlon to Go!'erEEcnt of ladla:
rq 3nhr #'qd{)tTl,rqrrfir ffifua nlrdt A.A'-flq rflrq ardh }lftfi{f.r994 6T trRr 35EE S crrffi{dfi fi
jja"[a:r*r sffi, HRE f,r+R, Tdfier"r jn&frd #,f{ }irrfrq. {fuF fdt{r4. dt$ riBd. .fd-d dIq &dfi. msq ffrn, ;r+

iaid- I I ooo 1 . 6l ft-qr arfl qrfrq I /
A revision anDlication lies lo the Llnder Secretarv- to the Government of lndia. Revision ADDlicadon Unit
Miiiisifi,-iif T'rfi;i;i'.."Deiaitnien1-iiniiii.rrie-l4iI'f1o&.-Jiev-arr Daeo-Biril.imi. Pariianieni'SE'eEt. nlEw-Diih-i
I I 0001", u nder Section 3 5EE of &e CEA I 94 4 in respecf of the follo\r.ing case, Ibverned by 6rst prosiso ro sub
section lIl oI Section-358 rbid:

qft Erd fi Ed {6srd + ErFd d, ro rosra Br0 flrd 4l FrS E6rnri S ersR ,16 + qrfrrFd S Et{a qI fiifi 3ra
*rrorlqrfuTfr+('6eimfrtqgt-li=icqecrrrfl-i+at{ra,q|frifr:igr{r.16dqisjBRvriara+e-SF*r{sriEttrfi.
BrS firrsri qr GiS s'sR 116 i qrfr + 6{ra}' xlrd iiri
ln case ofanv loss of goo'ris, where lie loss occurs in Eansil from a faqlory lo a warehouse or to another factory
o[ fJqm one'yarehouse lo anotler during t}re course of processrng of th"e goods ur a wsrehouse or in storage
wnetner lIl a racrory or ln a warenouse

sTFd +_116{ GrS {rE qr_al"r +t Ma or G_ara }-8ffi"1 d qqra f,Et ffrf, q{ s{ff 4g Ar#q 5sre eJffi * giz 1trfu1 b
FrFd .q, 3t rflE + nr6i fdd Us( u air fi) HIa Er rrfi ts | /
ln case of rebate of dulv of excise on soods exDorted 10 anv countrv or temtorv outsrde lndia of on excisable
malerial used in the maiufacture o[ thE goods ri,hich are exforled to-any countrV or lerritory outslde lndra.

qft rtcre lrE 6t sr.rard fu('f{dr ema +'{rf,{. Acrfr qr srcra +l ard ffia ft-ql erqr it i
ln rase of?oods e*ported oulsrdelndia exldn to t',tepI or Bhutar, without pala;rdnt ot dury.

qffiEa rare * r.wra rftr fi sprdrd i Ra S EqA )rS. {s 3{Efi{n lri {s+ EEa cr{qrdt +, 6d Hril Ar rg t
:t* t:l rrhr at :qqra (3rfr-d) + -ag[{r 

E-d 3,EB-{n ia. 2), I 998 6r lrRr r og + rdRr Fi{d fr ?rS arfto :rq-dr snrqrfrfr
q{ ar are I qlfld ffi rKr t U

Credit of ary durv allowed lo be uulEed towards Da\,rnent of excise dutv on ftnal oroducts under t]re Drovisions
qf this Act o'r the-Rules made there ulder suc_l-t-oidtr is passtd by the Commissrbner (Appeals) on or'after, the
date appomled under Sec. 109 of the Finan(.e (No.2) Act,'lgq8. "

lffrfinvr Jri(d & {rq ffifua ftqifua sFs €I Jr{r{J1fi Jrfr Trf6(' I

*Si €-*ta rqtq r..n aro sr4 cr ys$ ro ni'ar Tqi 2ool - 6r {rrdrfr f+qr orq 3i1-i qfa d'-ilra {rq (rfi drs $rrq t cqrEr d
n'l {iqi looo -/ 6r ,rrrdr4 F6-qI frK' I

Thc revislon aoolidation sha.tl be accoEDanied bv a lee of Rs. 2OOl- where the amount involved rn Runees one
i,ec or less anilRs. 1000/- where the ad)ounl rn{olved is more thah Rupees One Lac.

qR rs 3rr*r d 15 qa vrht or ssrirr i al q?t+ ra :n&r & Rq srffi fi errrdra. sqrira arr t ft'qr srar ffar <€
iq fi 6ti 6\' ,t +1 hur rE 6r+ t dri + fr(r qrnfurft yqrfrq ilifuo{"r Ai ra rq+ ur +-fiq {rra;ri al r'+yrt#
B.ql Sfdl B-l / lu case,f the order covers variousnumbers of order. rn Oriqmal. fee for each O.l.O. should be
paid m the aforesard manner, not wrthstandrns the [act thar the one aooei] ro the ADDellant Tribunal or rhe
bne applicatron to the Central Cor,l. As the casF may be, rs flled to avoitl'scriptoria wo.rk iJ excising Rs. I Iakh
fee of'lQs 1OO/- for e,.h

qqnntfoa arqr q l-16 irEfr{fr, 1975, & 3rfrsfr-t + iqqR { 3na!r q.i €I7rd 3{r&r fi cfr !r Flrl'tra 6.50 6qt 6r
arqmq qr6 faB-c frn 6tdr qrfr(,I /
One cQpyof appti_catio_n,o-r O.l.O. aq *lq cast may be, and the order of the adtudicatinq authorirv shall bear a(ourr ldd stamu ol Rs.6.5O as prescribed under S.hedule-l m terms of the Cour-t Fee ActI975, as amended.

SsI tftr, Adq rtqr6 rl.a (.d tdr6{ 3rffiq -qrqrfufr{sr (6Fi frft1 1M, 1982 i a6-fr d 3ra FdFrd arrd}
+t sGxft-a q,ri are ffi Sr .rfu :fi t-qra:rr+ffa i+qr 

"ndr 
i r I

Attention is also infited to the rules coverini these aIId dther related matters contained in the Customs, Excise
and Seruce Appellale Tnbunal {Procedure) Rules, 1982.

(i)

(ii)

(1n)

(iv)

(v)

(D)

(E)

(-)

Fo 3{ffiq wffi +t g+a arfua +[a t qitiGa aqrq+, lerqa :fu rff+rr rl{irrdi + f&s, xffdEfr fur{rrtq ddFrf.

I

,;

(F)

:r., lorril r l
etarled aid latest
to the Departrllen

p-rpyllplr-s tilqting !o [Iing of appeal to the higher appel]are aurhoriry, rhe
tal weoslle wwv/. c Dec. gov, tn

is$rd 3{ri{d 6r eI qfrqr cc-d {@r EA s i; Brs s t 3i lrd
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Appeat No: V2/ 1.11/RA.J/2020

:: ORDER-IN-APPEAL::

M/s Vadinar Oi[ Terminal Ltd, District: Dev Bhoomi Dwarka, (now

amatgamated with M/s Nayara Energy Ltd) (hereinafter referred to as

"Appettant") has fited Appea[ No. Y2/111/RAJ/2020 against Order-in-Origina[

No. 8/JClVM/Sub-Commr/2020-21 dated 24.9.2020 (hereinafter referred to as

'impugned order') passed by the Joint Commissioner, Central GST & Central

Excise, Rajkot (hereinafter referred to os 'adjudicating authority').

2.1 The Show Cause Notice No. V.CGST/AR-l-Kham-Jmr-ll/Sub-Commr/RK/1'l /

2018-19 dated 15.3.2019 was issued to the Appe[lant catting them to show cause

as to why protest todged vide their tetter dated 20.2.2018 for reversal of Cess

batances totatty amounting to Rs. 81 ,27 ,090 / - shoutd not be vacated and wrongty

avaited credit amounting to Rs. 81 ,27,090/- shoutd not be appropriated under

Section 73(1\ of the Act atong with interest under Section 50 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed the demand of wrongly

credit totatty amounting to Rs. 81 ,27,090/- under Section 73 of

Page 3 of '14

t

2. The facts of the case, in brief, are that the Appetlant was engaged in

suppty of various taxabte services and was hotding GSTIN No.

24A ACV5726C1ZT. On scrutiny of detaits provided by the Appettant in GST-

TRAN-1 about credit of duties transferred by them under Section 140 of the

Centra[ Goods and Service Tax Act, 2017 (hereinafter referred to as 'Act'), it

was found by the jurisdictiona[ Range Superintendent (JRS) that the

Appettant had carried forward, inter- alia, Cenvat credit of Education Cess,

Secondary and Higher Education Cess (SHE) and Krishi Katyan Cess (KKC)

totalty amounting to Rs. 75,91 ,027 l- in their electronic credit tedger under

Section 140(1) and Section 140 (a)(a) of the Act. lt was further found by the

JRS that Appettant had atso carried forward, inter- alia, Cenvat credit of

Education Cess, SHE Cess and KKC Cess totatty amounting to Rs. 5,36,063/- in

their electronic credit [edger under Section 140(5) of the Act. lt appeared to

the JRS that the Appettant was not etigibte to carry forward said Cenvat

credit of Education Cess, sHE Cess and KKC Cess in view of Exptanation-1 of

proviso to Section 140 of the Act and Explanat'ion-2 of proviso to Section

140(5) of the Act and accordingty, the Appettant was asked vide letters dated

19.10.2017 and 2.1.2018 to pay said inetigibte Cenvat credit wrongly carried

forward atong with interest. The Appetlant vide their letter dated 70.2.7018

informed that they had reversed said Cenvat credit of Education Cess, SHE

Cess and KKC Cess amounting to Rs. 81,27,090/- under protest.

\ Jii'I) )i'E)
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Appeat No: v2l 111 / RAJ /2020

the Act and appropriated the amount of Rs.81 ,27,090/- reversed by them

against confirmed demand along with interest under Section 50 of the Act and

imposed penatty of Rs. 8,12,709l- under Section 73(9) of the Act.

3. Being aggrieved, the Appetlant has preferred appeat, inter olio, on the

fottowing grounds: -

(i) The SCN which was issued under Section 73 was not maintainabte

since Section 73 did not appty to cases of transition of credit. Section

73(1) of the CGST Act provides for demand and recovery of input tax

credit' wrongty avaited or utilised. ln the present case, credit transitioned

under Section 140 is not credit which is 'avaited' and hence, Section 73

woutd not appty. This proposition has been accepted by the Hon'bte Patna

High Court in the case of Commercial Steel Engineering Corporation v

State of Bihar & Ors. [2019-TIOL-1585-HC-PATNA-G5IJ. Furthermore, the

credit transitioned does not qualify as 'input tax credit'which is defined

under Section 2(63) of the CGST Act. Consequentty, the provisions of

Section 73 are not attracted in case of transition of credit under Section

140.

(ii) The Adjudicating authority has erred in confirming the demand on

the ground that cross-uti lisation of EC, SHEC and KKC credits was not

permitted and that they were not subsumed into Central Excise Duty

and/or Service Tax. The adjudicating authority faited to notice that there

is no requirement or condit'ion under Section 140 which stipulates that

CENVAT credit of only those cesses or taxes which coutd be cross utitised

for payment of other levies can be carried forward to the GST regime;

that this finding is completety unfounded and misplaced inasmuch as

there exists no such requirement under Section 140. The adjudicating

authority appears to have read additional conditions into the [aw, where

none exist, which is ctearty impermissible.

(iii) That in terms of Section 1a0(1) of the Act, amount of CENVAT

credit of eligible duties as on 30.06.2017 as per the last Central

Excise/Service Tax return filed is entitled to be taken by the assessee.

The phrase 'etigibte duties' is defined under Exptanation 1 to Section 140

of the CGST Act. However, the same applies only to sub-section (3), (4)

and (6). The amendment made vide Section 28((b)(i) of the Central Goods

& Services Tax (Amendment) Act, 2018 (the'CGST (Amendment) Act') is

not notified yet and hence, the definition of 'eligible duties' witl not

appty in case of sub-section (1) as of now; that in the absence of any

definition of the phrase 'etigibte duties', the same witl be interpreted in

ft

,\
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Appeal No: V2l11 l /RAJ/2020

conjunction with the phrase 'CENVAT credit' preceding it. Accordingty, in

terms of Section 140(1) of the CGST Act, the amount which is etigibte for

carry forward as transitional credit is the amount of CENVAT credit

batance as on 30.06.2017; that 'CENVAT credit, is defined under the

exptanation to Section 142 of the CGST Act to have the same meaning as

assigned to it under the Central Excise Act, 1944 or the rutes made

thereunder; that in terms of Rute 3 of the CENVAT Credit Rutes, 2004,

various taxes and duties were specified to mean 'CENVAT credit,; that the

said amount of credit is undisputedly shown as CENVAT credit batance as

on 30.06.2017 in the returns fited by the Appettant for the period ended

30.06.2017 . Consequentty, the amount is avaitabte as transitional credit in

terms of Section 140(1) ot the CGST Act.

(v) that the SCN did not propose 'imposition of pena[ty under Section

73(9) of the CGST Act. This is evident on perusa[ of Para 16 of the SCN

which tays down the various amounts proposed to be demanded and

recovered from the Appettant. The lmpugned Order, to the extent it

orders recovery of penatty under Section 73(9) of the CGST Act clearly

traverses beyond the scope of the SCN. ln any case, the provisions of

Section 73 do not appty in case of carry forward of transitiona[ credit and

hence, penatty under Section 73(9) cannot be imposed on the Appeltant.

4. Persona[ hearing in the matter was conducted in virtua[ mode through

video conferencing on 25.5.2071 . Shri Vishat Agrawal and Shri Kartik Dedhia,

both Advocates, and Shri Govind lnani, Sr Manager, appeared on behatf of the

ttant and reiterated submissions made in appeal memorandum.Appe

Urry''
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(iv) Since there is no infirmity in carry forward of the amount of Rs.

81 ,27,090/ - under Section 140 of the CGST Act and consequentty, there is

no question of recovery of interest under Section 50 of the CGST Act.

Section 50(1) stiputates that interest should be recovered in case a person

who is liabte to pay tax fails to pay the same within the due date to the

Government. ln the present case, there has been no detay in payment of

tax to the Government as this amount has been reversed vide the Form

GSTR-3B for January 2018 prior to utilisation. This is evident from the

extract of the enclosed Etectronic Credit Ledger of the Appetlant for the

period September 2017 to February 2018. There has never been any short

payment to the extent of Rs. 81,27,090/-. The lmpugned Order nowhere

atteges that this amount has been utilised by them. Consequently, the

stiputations under Section 50 are not attracted in the present case at att.

,l;; I
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5. I have carefulty gone through the facts of the case, the impugned order,

and written as wetl as oral submissions made by the Appeltant. The issue to be

decided in the present appeal is whether the Appellant had correctty carried

forward Cenvat credit of Education Cess and Secondary and Higher Education

Cess and Krishi Katyan Cess in their Etectronic Credit Ledger under Section't40 of

the Act or not.

6. On perusal of the records, I find that the Appetlant had carried forward

Cenvat credit of Education Cess, SHE Cess and KKC Cess totatty amounting to

Rs. 81,27,090/- in their etectronic credit ledger through GST TRAN-1 under

Section 1aO(a)(a) and Section 140(5) of the Act. The adjudicating authority

confirmed the demand on the grounds that Section 140 of the Act has

defined expression 'etigibte duties and taxes' that can be transitioned in GST

and it does not inctude Education Cess, SHE Cess and KKC Cess. lt was hetd

that credit of Education Cess, SHE Cess and KKC Cess were to be utilized onty

for payment of Education Cess, SHE Cess and KKC Cess respectively and

hence, the same cannot be treated as Central Excise duty or Service Tax.

7. lfind that Section 140 of the Act contains provisions for transitiona[

arrangements to carry forward Cenvat credit of etigibte duties from the

erstwhite Central Excise Act, 1944 and the Finance Act, 1994 into Goods and

Service Act,2017 and list of etigibte duties which are eLigibte to be carried

forward into new GST regime. The relevant provisions are reproduced as

under:

"Section 140. Transitional arangements for input tax credit. 
-

(1) A registered person, other than a person opting to pay tax under section 10,

shall be entitled to take, in his electronic credit ledger, the amount of CENVAT
credit [of eligible duties] carried forward in the retum relating to the period
ending with the day immediately preceding the appointed day, furnished by him
under the existing law [within such time and] in such manner as may be
prescribed :

Provided that the registered person shall not be allowed to take credit in the
following circumstances, namely:-

(i) where the said amount of credit is not admissible as input tax credit under
this Act; or

Explanation l. For the purposes of [sub-sections (1), (3), (4)] and (6), the
expression "eligible duties" means 

-

./

IL
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(i) the additional duty of excise leviable under section 3 of the Additional
Duties of Excise (Goods of Special Importance) Act,1957 (58 of 1957);

(ii) the additional duty leviable under sub-section (1) of section 3 of the

Customs Tariff Act, 1975 (51 of 1975);

(iii) the additional duty leviable under sub-section (5) of section 3 of the
Customs Tariff Act, 1975 (51 of 1975);

I 
(iv)

[(iv)

(v) the duty of excise specified in the First Schedule to the Central Excise

TariffAct, 1985 (5 of 1986);

(vi) the duty of excise specified in the Second Schedule to the Central Excise

TariffAct, 1985 (5 of 1986); and

(vii) the National Calamity Contingent Duty leviable under section 136 of the

Finance Act, 2001 (14 of 2001),

in respect of inputs held in stock and inputs contained in semi-finished or

finished goods held in stock on the appointed day.

Explanation 2. 
-For 

the purposes of [sub-sections (1) and (5)], the expression

"eligible duties and taxes" means 
-

(i) the additional duty of excise leviable under section 3 of the Additional

Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957);

(ii) the additional duty leviable under sub-section (1) of section 3 of the

Customs Tariff Act, 1975 (51 of 1975);

(iii) the additional duty leviable under sub-section (5) of section 3 of the

Customs Tariff Ac! 1975 (5 I of 1975);

(v) the duty of excise specified in the First Schedule to the Central Excise

TariffAct, 1985 (5 of 1986);

#

Explanation 3. For removal of doubts, it is hereby clarified that the

expression "eligible duties and taxes" excludes any cess which has not been

spicified in Explanation 1 or Explanation 2 and any cess which is collected as

aiditional duty of customs under sub-section (1) of section 3 of the Customs

Tariff Act, 1975 (5 1 of 1975)."

";-, r_-i :I ;: -tl -
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(vi) the duty of excise specified in the Second Schedule to the Central Excise

TariffAct, 1985 (5 of 1986);

(vii) the National Calamity Contingent Duty leviable under section 136 of the

Finance Act,2001 (14 of2001); and

(viii) the service tax leviable under section 66B of the Finance Acl' 1994 (32

of 1994),

in respect of inputs and input services received on or after the appointed day'
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8. I find that the Appellant had carried forward Cenvat credit of

Education Cess, SHE Cess and KKC Cess lying as balance in their ER-1 return /

ST-3 return as on 30.6.2017 through form GST-TRAN-1. lfind that levy of

Education Cess and Secondary and Higher Education Cess was dropped and

deleted vide Section 153 and Section 159 of the Finance Act, 20'1 5,

respectively. Hence, at the time of introduction of GST, Education Cess and

Secondary and Higher Education Cess were not being levied in the existing

taw. I further find that Explanation I and Exptanation 2 supro specified

"Etigibte Duties" which are etigibte to be carried forward. Apparently, Education

Cess, SHE Cess and KKC Cess are absent from the list of duties which can be

carried forward in GST era and hence, the same cannot be carried forwarded in

GST era. Further, in terms of Exptanation 3 supro, expression "eligibte duties

and taxes" exctudes any Cess which has not been specified in Exptanation 1 or

Explanation 2 of Section 140 reproduced supra. Apparentty, Education Cess, SHE

Cess and KKC Cess are not covered under 'eligibte dut'ies and taxes' under

Exptanation 1 or Exptanation 2. Considering the [ega[ provisions, I hotd that the

Appeltant is not eligible to carry forward credit of Education Cess, SHE Cess and

KKC Cess lying in their return as on 30.6.2017 into their etectronic credit ledger

through GST TRAN-I under Section 140 of the Act.

8.1 I rety on the decision dated '16.10.2020 rendered by the Hon'bte

Madras High Court in the case of CGST & Centrat Excise, Chennai Vs.

Suthertand Global Services Private Limited reported as 2020-TIOL-1739-HC-

MAD-GST, wherein it has been hetd that,

"58. We may also briefly add one more reason as to why we cannot subscribe

to the view taken by the learned Single Judge and affirm it. GST Law, by
enactment of respective laws by the Parliament and States and creation of GST
Council to subsume the 16 indirect taxes which were in vogue prior to
01.07 .2017 was a watershed moment in the taxation reforms in India. The

following l6 indirect taxes which were hitherto leviable were subsumed in the

new GST Law Regime and Constitutional Amendments were effected for that
purpose besides enactment of separate laws by Parliament and States to impose

GST on the sales of goods and services like Central Goods and Services Tax

Act, 2017, the Integrated Goods and Services Tax Act, 2017, the Union

Territory Goods and Services Tax Act, 2011, the Goods and Services

(Compensation to States) Act,2017, etc. by Parliament and respective State

Goods and Services Tax Act by dilferent States and Union Tenitories.

,4

(l ) Central Excise Duty
(2) Additional Excise Duties
(3) Excise Duty levied under the Medicinal and Toilet Preparations
(Excise Duties) Act, 1955

(4) Sert'ice Tax

(5) Additional Customs Duty commonly lcnown as Countervailing Duty
(6) Special Additional Duty of Customs

(7) Central Surcharges and Cess, so far as they relate to the supply of
goods and services.

(8) State Value Aclded Tax/Sales Tax
.-::--
.:i!.'r',-.-.\
-*"-t^lt
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(9) Enterlainment Tec (other than the tax levied by the local bodies)
(10) Central Sales Tax (evied by the Centre and collected by the States)
(l I ) Octroi and Entry Tax
(12) Purchase Tax
(13) Luxury Tax
(14) Taxes on lottery
(15) Betting and gambling
(16) State cess and surcharges insofar as they relate to supply ofgoods
and services.

59. The GST Law spared and did not include within its ambit and scope only
six commodities which were left out and continued to be covered by the earlier
existing laws of Excise Duty and VAT Law and for that purpose, Entry 54 of the
State List and Entry 84 of the Union List were also suitably amended by 101st

Constitutional Amendment Act. Six items which are not covered by GST are (a)

Petroleum Crude, (b) High Speed Diesel, (c) Motor Spirit (commonly known as

Petrol), (d) Natural Gas, (e) Aviation Turbine Fuel and (0 Tobacco and Tobacco
products. Except the aforesaid 16 taxes and duties specitied in different
enactments, no other tax or duty were subsumed under the new GST Regime

with effect from 01.07 .2017 .

61. For these reasons also, in our opinion, the leamed Single Judge, with great

respects, erred in allowing the claim of the Assessee under Section 140 of the

CGST Act. The main pitfalls in the reasoning given by the leamed Single Judge

are (a) the character of lery in the form of Cess like Education Cess, Secondary

and Higher Education Cess and Krishi Kalyan Cess was distinct and stand alone

levies and their input credit even under the Cenvat Rules which were applicable

mutatis mutdndis did not permit any such cross Input Tax Credit, much less

conferred a vested right, especially aller the lerry of these Cesses itseif was

dropped; (b) Explanation 3 to Section 140 could not be applied in a restricted

marmer only to the specified Sub-sections of Section 140 of the Act mentioned

in the Explanations 1 and 2 and as a tool of interpretation, Exp Ianation 3 would

aDDlv to the entire Section 140 of the Act and since it exc luded the Cess of any

kind for the pumose of Section 140 olthe Act . which is not specified therein, the

transition. can'v forward or ad ustment of unutilised Cess of anv kind other than

specified Cess. viz. National Calamitv Contingent Dutv CNCCD). aeainst OutDut

GST liabilitv could not arise.

62. For the aforesaid reasons, we are inclined to allow the appeal of the Revenue

and with all due respect for the leamed Single Judge, set aside the judgment of

the leamed Single Judge dated 05.09.2019 and we hold that the Assessee was

not entitled to carry forward and set off of unutilised Education Cess, Secondary

and Higher Education Cess and Krishi Kalyan Cess against the GST Output

Liability with reference to Section 140 of the CGST Act, 2017 . The appeal of

the Revenue is allowed. CMP No.690 of 2020 is closed. Costs easy "

(Emphasis supptied)

tt
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60. Obviously. the transition of unutilised Input Tax Credit could be allowed
onlv in respect of taxes and duties which were subsumed in the new GST Law.

Admittedlv. the tkee tvpes of Cess involved before us. namely Education Cess.

Secondarv and Higher Education Cess and Krishi Kalyan Cess were not

subsumed in the new GST Laws. either by the Parliament or by the States.

Therefore. the question of transitionine them into the GST Resime and qivins

them credit under aeainst Output GST Liability cannot arise. The plain scheme

and obiect of GST Law cannot be defeated or interiected by allowing such Inout

Credits in respect of Cess. whether collected as Tax or Duty under the then

existing laws and therefore. such set off cannot be allowed.

\
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9. The Appetlant has contended that the phrase 'etigibte duties' defined

under Exptanation 1 to Section 140 of the Act applies onty to sub-section (3), (4)

and (6), since the amendment made vide Section 28((b)(i) of the Central Goods

& Services Tax (Amendment) Act, 2018 is not notified yet and hence, the

definition of'etigibte duties'wi[[ not apply in case of sub-section (1 ) as of now.

The Appeltant further contended that in absence of any definition of the phrase

'eligibte duties', the same witL be interpreted in conjunction with the phrase

'CENVAT credit' preceding it. Accordingty, the amount which is etigibte for carry

forward as transitional credit is the amount of CENVAT credit lying in balance as

on 30.06.2017. Consequently, the amount is avaitable as transitional credit in

terms of Section '140(1) of the Act.

9.1 I find that phrase 'eligible duties' has been inserted in Section 140(1) of

the Act retrospectively w'ith effect f rom 1 .7 .2017 by virtue of Section 28(a) of

the CGST (Amendment) Act,2018. Though the phrase'etigibte duties'for the

purpose of Section 140(1) has not been defined but the Board has clarified vide

Circular No. 87/06/2019-GST dated 2.1.2019 issued from F.No. 167/80/2018-

CX.8 that expression 'etigibte duties' appearing in Section 140(1) wit[ cover

duties which are listed as "e[igible duties" at st. no. (i) to (vii) of exptanation 1

to Section 140, and "el.igible duties and taxes" at st. no. (i) to (viii) of

exptanation 2 to Section 't40. ln any case, Exptanation 3 to Section 140 of the

Act has provided that expression "etigible duties and taxes" exctudes any cess

which has not been specified in Exptanation 1 or Exptanation 2 to Section 140.

Further, Exptanation 3 to Section 140 could not be applied in a restricted

manner onty to the specified 5ub-sections of Section 140 of the Act mentioned in

the Exptanations 1 and 2 and as a tool of interpretation, Exptanation 3 woutd

appty to the entire Section 140 of the Act, as hetd by the Hon'bte High Court in

the case of Suthertand Global Services Private Limited supra. l, therefore,

discard this contention of the appeltant as devoid of merit.

10. The Appettant has contended that the SCN which was issued under Section

73 was not maintainable since Section 73 did not apply to cases of transition of

credit and that Section 73(1) of the CGST Act provides for demand and recovery

of input tax credit' wrongly avaited or utilised. ln the present case, credit

transitioned under Section 140 is not credit which is 'availed' and hence, Section

73 woutd not appty. They retied upon case taw of Commercial Steel Engineering

Corporation v State of Bihar & Others - 2019 (28) G.S.T.L. 579 (Pat.)

10.1 I find that provisions of Section 140 of the Act enabtes an assesse to

transition Cenvat credit of etigibLe duties lying in batance immediatety preceding

the appointed day into their etectronic credit ledger. The Appettant opted to

)-

Page 10 of 14
n.-.

i:! t'\

."*--./ -



Appeat No: V2 I 1 1 1 / RAJ / 2020

10.2 I have examined the relied upon decision of the Hon'bte Patna High Court

passed in the case of Commercial Steel Engineering Corporation v State of Bihar

& Others reported as 2019 (28) G.S.T.L. 579 (Pat.). I find that the said decision

was rendered under the Bihar Goods and Service Tax Act, 7017. ln the said case,

the petitioner had inadvertentty faited to avail VAT ITC in the years 2007-08 and

2011-12 and faited to report in respective returns. The said ITC was carried

forward by them through GST TRAN-1 in the GST regime. The Department

initiated proceedings under Section 73 seeking to recover the transitiona[ credit

as wrongty avaited credit on the ground that the claim was not substantiated by

returns. The High Court hetd that at best the claim coutd have been rejected but

the same did not give jurisdiction to the authority to create tax liabitity when no

outstanding tiabitity existed. On examining the facts of the said case, Ifind that

etigibitity of disputed ITC was not decided yet and the same was pending before

the statutory authority and in that backdrop the said decision was rendered as

evident from para 35 of the said decision reproduced herein under:

*35. Insofar as the present case is concemed, Annexure 2 series confirms that

the petitioner has an input tax credit in his favour under the Value Added Tax

Act and the Entry Tax Act. Now whether he is entitled for refund of this credit

or entitled to carry it lorward in the transitional credit, may be a subject matter

of proceeding pending before the statutory authority but nonetheless, it is

definitely a confirmation of the fact that there is no tax outstanding against the

petitioner which is recoverable."

ii.,.:I>''
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transition, inter atia, Cenvat credit of Education Cess, SHE Cess and KKC Cess

in their etectronic credit ledger through GST TRAN-'l . So, when the sa.id Cess

was credited into their etectronic credit ledger, it has to be considered that

they avaited credit of Cess. Since, the Appettant was not etigibte for availing

cess in their credit ledger, proceedings were initiated by invoking provisions

contained in Section 73 of the Act, which empowers the proper officer to

recover wrongly avaited or utitised input tax credit. After careful

consideration of the facts, I am of the considered opinion that the

adjudicating authority correctly invoked provisions contained in Section 73 of

the Act in respect of inetigibte credit avaited by the Appeltant in their

electronic credit ledger under Section 140 of the Act. Atthough, the

Appeltant had already reversed the said cred'it of Cess from their etectronic

credit ledger on being pointed out by the JRS and no amount was outstanding

on this count but since the Appeltant had reversed the credit under protest,

the SCN was issued under Section 73 of the Act to vacate the protest lodged

by them and to appropriate the said reversal of cess.

D
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10.3 Whereas in the present case, the Appettant was not etigibte to avail

credit of Education Cess, SHE Cess and KKC Cess in their electronic credit

ledger and provisions contained in Section 73 of the Act empowers the

adjudicating authority to recover any input tax credit wrongty avaited or

utitised for any reason. The adjudicating authority was justified in invoking

provisions contained in Section 73. Thus, facts involved in the present case

are on different footing and cannot be apptied to the facts of the present

case. l, therefore, discard the reliance ptaced on the said case [aw.

11 . The Appetlant has contended that interest under Section 50 is not

payabte as the amount was reversed by them vide the Form GSTR-3B for the

month of January 2018 prior to its utilisation and there has never been any short

payment to the extent of Rs. 81,27,090/-, which is evident from the extract of

their Etectronic Credit Ledger for the period from September 2017 to February

2018. The Appettant further contended that the impugned order nowhere

a[eged that the said amount was utitised by them and hence, the provisions of

Section 50 are not attracted at att.

11.1 I find that Section 73 of the Act, inter atia, provides that where input tax

credit has been wrongty availed or utitized for any reason, the proper officer

shatl serve notice for recovery of tax atong with interest payabte under Section

50 and a penatty leviabte under the provisions of this Act or the rules made

thereunder. The phrase used in Section 73 is "input tax credit wrongly avaited or

utitised". Thus, provisions of Section 73 are attracted for mere wrong avaitment

of input tax credit also and interest is chargeable under Section 50 ibid. I find

that identical issue stand decided by the Hon'bte Supreme Court in the case of

Mis lnd- Swift Laboratories Ltd reported as 201 1 (265) E.L.T.3 (5.C.). The

Hon'bte Court examined the phrase 'Cenvat credit wrongty taken or utitised'

appearing in Rule 14 of the erstwhile Cenvat Credit Rules, 7004 and held that

interest was also payable for Cenvat credit wrongty taken but not utitised. The

relevant portion is reproduced as under:

*17. ... ... In our considered opinion, the High Court misread and

misinterpreted the aforesaid Rule 14 and wrongly read it down without

properly appreciating the scope and limitation thereof. A statutory provision is

generally read down in order to save the said provision from being declared

unconstitutional or illegal. Rule l4 specifically provides that where CENVAT

credit has been taken or utilized wrongly or has been erroneously refunded, the

same along with interest would be recovered from the manufacturer or the

provider of the output service. The issue is as to whether the aforesaid word

"OR" appearing in Rule 14, twice, could be read as "AND" by way of reading

ffi
/
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it down as has been done by the High Court. If the aforesaid provision is read

as a whole we find no reason to read the word "OR" in between the

expressions 'taken' or 'utilized wrongly' or has been erroneously refunded' as

the word "AND". On the happening ofany of the three aforesaid circumstances

such credit becomes recoverable along with interest.

18. 
. 

We do not feel that any other harmonious construction is required to be

given to the aforesaid expressior/provision which is clear and unambiguous as

it exists all by itself. So far as Section 11AB is concemed, the same becomes

relevant and applicable for the purpose of making recovery of the amount due

and payable. Therefore, the High Court erroneously held that interest cannot be

claimed from the date of wrong availment of CENVAT credit and that it

should only be payable from the date when CENVAT credit is wrongly

utilized. Besides, the rule of reading down is in itself a rule of harmonious

construction in a different name. It is generally utilized to straighten the

crudities or ironing out the creases to make a statute workable. This Court has

repeatedly laid down that in the garb ofreading down a provision it is not open

to read words and expressions not found in the provision/statute and thus

venture into a kind ofjudicial legislation. It is also held by this Court that the

Rule of reading down is to be used for the limited purpose of making a

particular provision workable and to bring it in harmony with other provisions

of the statute."

11.2 ln view of above, I hotd that the Appettant is tiable to pay interest under

Section 50 of the Act. l, therefore, uphold the impugned order to that extent.

12. The Appettant has contended that the SCN did not propose imposition of

penalty under Section 73(9) of the CGST Act and thereby the adjudicating

authority by imposing penalty has traversed beyond the scope of the SCN. The

Appettant further contended that the provisions of Section 73 do not appty in

case of carry forward of transitional credit and hence, penatty under Section

73(9) cannot be imposed on them.

12.1 I have gone through the Show Cause Notice dated 15.3.2019. Although, it

is not mentioned about imposition of penatty under Section 73(9) of the Act in

operative part of the Show Cause Notice but grounds for invoking provisions of

Section 73(9) of the Act have been discussed at para 13 of the Show Cause

Notice. Hence, non-mentioning of penatty in operative part of the Show Cause

Notice, per se, witt not vitiate the penal proceedings. My views are supported by

ers passed by the Hon'bte CESTAT, New Delhi in the case of Avi Steett

,ii,Traders reborted at 2010 (260) E.L.T. 43 (Det.) and by the Hon'bte CESTAT,

).
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Bangalore in the case of Mohan Atuminium (P) Ltd reported at 2007 (210) E.L.T.

513 (Tri. - Bang.). l, therefore, discard this contention of the Appettant being

devoid of merit.

12.2 As regards contention of the Appeltant that since provisions of Section 73

do not appty in case of carry forward of transitional credit, penatty under

Section 73(9) cannot be imposed on them, I find that carry forward of

transitional credit under Section 140 of the Act is nothing but transfer of credit

lying as balance in Cenvat credit Register maintained under the existing law to

etectronic credit ledger under CGST Act, 2017. Such transfer is, thus, avaitment

of credit in etectronic credit ledger through GST TRAN-1. However, such transfer

is subject to provisions contained in Section 140 of the Act and ine[igibte credit

transferred through GST TRAN-1 would tantamount to wrong availment of input

tax credit. Further, Section 73 of the Act, inter a[ia, provides for imposition of

penalty for wrong availment of input tax credit. Since, the Appettant had

wrongly transitioned Cenvat credit of Education Cess, SHE Cess and KKC Cess

through GST IRAN-1, as held by me supra, the Appettant is liabte to penatty

under Section 73(9) of the Act. l, therefore, uphotd the penalty of Rs.8,12,7091-

imposed under Section 73(9) of the Act.

13. ln view of above, I uphotd the impugned order and reject the appeat

s{fl-flfldf trRT d 61 rr{ rrffd o.r Fq-cFn strfrff a-frb t fuqr qrdr t r14.

14. The appeal fited by the Appettant is disposed off a above.
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M/s Vadinar OiI Termina[ Ltd
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