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Appeal No: V2/106/RAIZ020

:: ORDER-IN-APPEAL ::

M/s. Goldcoin Foam Pvt. Ltd., Veraval (Shapar), District: Rajkot
(hereinafter referred to as “appellant”) has filed Appeal No. V2/106/RAJ/2020
against Order-in-Original No. 25/Ref/2019-20 dated 20.4.2020 (hereinafter
referred to as “impugned order”) passed by the Deputy Commissioner, Central
GST Division, Rajkot-ll (hereinafter referred to as “refund sanctioning

authority”).

2. The facts of the case, in brief, are that an offence case was booked
against the Appellant for clandestine removal of goods. On culmination of
investigation, Show Cause Notice dated 22.9.2014 was issued to the Appellant,
which was adjudicated vide Order-in-Original dated 31.12.2015, wherein the
adjudicating authority confiscated the goods and gave the appellant an option to
redeem the same on payment of redemption fine of Rs. 6,00,000/- under Rule 25
of the Central Excise Rules, 2002 and imposed penalty of Rs. 2,50,000/- under
Rule 25 ibid and also imposed penalty of Rs. 50,000/- upon Director of the
Appellant firm under Rule 26 ibid.

2.1 Being aggrieved, the Appellant filed appeal before the Commissioner
(Appeals), Rajkot who vide his Order-in-Appeal dated 17.3.2017 reduced
redemption fine to Rs. 1,50,000/- and penalty to Rs. 62,750/-. The Appellant
paid Rs. 1,50,000/- towards fine and Rs. 43,750/- towards penalty on 31.3.2017.
The Appellant had made pre-deposit of Rs. 18,750/- on 2.2.2016 while filing
appeal before the Commissioner (Appeals), Rajkot. The Appellant thereafter
filed appeal before the Hon'ble CESTAT, Ahmedabad, who vide its Order dated
29.12.2017 allowed the appeal.

2.2 The Appellant filed refund application for an amount of Rs. 2,20,500/- on
5.3.2018, which was sanctioned to them vide Refund Order dated 4.6.2018. The
Appellant challenged the said Order before the Commissioner (Appeals), Rajkot,
for non - payment of interest on pre-deposit amount, who dismissed the appeal
on the grounds that neither the Appellant had claimed interest nor it was
rejected by the refund sanctioning authority.

2.3 The Appellant filed claim for interest for an amount of Rs. 17,349/~ under
Section 35FF of the Central Excise Act, 1944 on entire amount of Rs. 2,20,500/-
deposited by them during litigation. The refund sanctioning authority
sanctioned interest of Rs. 3,689/- on that portion of amount which was required

e,

nb@ ﬂé.a’; 5} ‘E"-‘d by the Appellant under Section 35F of the Act and rejected the
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Appeal No: V2/106/RAJ/ 2020

claim of interest on amount paid over and above amount stipulated under
Section 35F ibid, in pursuance of Board’s Circular No. 948/8/2014-CX datec
16.9.2014.

3. Being aggrieved, the Appellant has preferred the present appeal, inter
alia, on the grounds that,
(i) The impugned order is not correct, legal and proper to the extent
of non - sanctioning / paying interest on the pre-deposit amount from the
date of payment of pre-deposit to date of sanction of refund amount
under Section 35FF of the Act.

(i)  They had paid reduced fine and penalty amount ordered by the
Commissioner (Appeals), Rajkot vide Order dated 17.03.2017 and filed
appeal with CESTAT and since they had already paid the said amount,
they were not required to pay further pre-deposit at the time of filing of
appeal with CESTAT. Therefore, they had filed the refund claim of the
said amount and not the amount of Pre-deposit. Whereas adjudicating
authority on their own calculated deemed amount of pre-deposit and
calculated the interest on the said deemed amount however, there is no
such instruction or clarification for this type of calculation. Even if the
criteria for payment of interest adopted by the adjudicating authority is
considered, then also amount of fine imposed by original authority is Rs.
6,00,000/- and 17.5 % (10% + 7.5) of deposit comes to Rs.1,05,000/-.
Hence, interest is required to be paid on 1,05,000/- but not of 10% of
amount credited Rs.1,50,000/- towards redemption fine. Even before
CESTAT, they had shown amount in dispute is Rs. 6,00,000/- towards
Redemption fine. It is requested to direct the original adjudicating
authority to pay differential amount of interest on the amount of
Rs.1,50,000/(-) 15,000/-= 1,35,000/- or at least on 1,05,000/(-) 15,000/=
Rs. 90,000/- from the date deposit to the date of sanction and relied upon
case law of M/s Indu Nissan Oxo Chem Industries Ltd reported at 2016-
TIOL-3093-CESTAT-AHM wherein it is held that interest is payable at the
appropriate rate notified under section 11BB of Central Excise Act, 1944
on the amount from the date of it appropriation as claimed by the
Appellant, till the date of payment of the said amount.

(iii) The adjudicating authority at Para No. 11 of impugned order
erroneously held that for payment of interest on pre-deposit made by Shri
Ashvinbhai Goganbhai Pansuriya, Director of M/s. Goldcoin Foam Pvt Ltd,

separate refund application is required to be filed as the instant refund
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Appeal No: VZ/106/RAJ/2020

claim relates to only M/s. Goldcoin Foam Pvt Ltd. The adjudicating
authority failed to observe that interest on refund is automatic and should
be sanctioned along with refund amount at the time of original

application only. Further the same clarification also mentioned in Circular
No. 984/8/2014 dated 16.9.2014.

4, Personal hearing was conducted in virtual mode through video
conferencing on 25.5.2021. Shri Rushi Upadhyay, C.A. appeared on behalf of the
Appellant and reiterated the grounds of appeal memorandum.

% | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal in the appeal memorandum. The issue to be decided in
the present appeal is whether interest sanctioned by the adjudicating authority
under Section 35FF of the Act is correct, legal or proper or not.

6. On perusal of the records, | find that an offence case was booked against
the Appellant for clandestine removal of goods and during the course of
appellate proceedings, the Appellant had made payment towards pre-deposit
amount as well as amount of fine and penalty upheld by the Commissioner
(Appeals), Rajkot. On favourable order received from the CESTAT, Ahmedabad,
the Appellant filed refund claim of fine and penalty paid by them, which was
sanctioned. Subsequently, the Appellant filed claim for interest under Section
35FF on entire amount paid by them during litigation, from date of deposit of
said amount to date of sanction of refund amount. The refund sanctioning
authority considered that portion of amount which was required to be deposited
by the Appellant under Section 35F of the Act for the purpose of calculating
interest under Section 35FF and rejected the claim of interest on amount paid
over and above amount stipulated under Section 35F ibid.

6.1 The Appellant has contended that amount of fine imposed by original
adjudicating authority was Rs. 6,00,000/- and 17.5 % (10% + 7.5%) of pre-deposit
of that amount comes to Rs.1,05,000/-. Hence, interest is required to be paid on
1,05,000/- and not @ 10% of Rs. 1,50,000/- paid towards redemption fine. The
Appellant further contended that they had shown amount of disputed
redemption fine before the CESTAT as Rs. 6,00,000/-, hence, they were eligible
for interest on differential amount of Rs. 1,50,000 (-) 15,000 = 1,35,000/- or at
least on 1,05,000 (-) 15,000 = Rs. 90,000/~ from the date deposit to the date of

sanction.
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Appeal No: VZ/106/RAN/ 2020

6.2 | find that the redemption fine of Rs. 6,00,000/- and penalty of Rs.
2,50,000/- were imposed upon the Appellant by the original adjudicating
authority. These were reduced by the then Commissioner (Appeals), Rajkot to
Rs. 1,50,000/- and Rs. 62,500/- respectively. Further, the Appellant had paid Rs.
18,750/- i.e. 7.5% of Rs. 2,50,000, as pre-deposit at the time of filing appeal
before the Commissioner (Appeals). These facts are not under dispute. When the
Appellant filed appeal before the Hon'ble CESTAT, they were required to pre-
deposit amount @10% of disputed fine and penalty amount. Since, the
Commissioner (Appeals) had reduced fine from Rs. 6,00,000/- to Rs. 1,50,000/-
and penalty amount from Rs. 2,50,000/- to Rs. 62,500/-, the Appellant was
required to pre-deposit amount @10% of disputed fine and penalty only and not
on fine and penalty imposed by the original adjudicating authority. Thus, the
adjudicating authority correctly considered Rs. 15,000/- and Rs. 18,750/- as pre-
deposit amount for the purpose of sanctioning interest under Section 35FF of the
Act by following Board’s Circular No. 948/8/2014-CX dated 16.9.2014. | further
find that these facts are clearly elaborated by the adjudicating authority in
tabulated form at para 8.3 of the impugned order. In this backdrop of the
factual pc:-sitricn, the contention of the Appellant to consider disputed fine
amount before CESTAT as Rs. 6,00,000/- and claiming interest on Rs. 1,05,000/-
(@ 17.5% of Rs. 6,00,000/-) under Section 35FF of the Act is devoid of merit and
| discard the same.

T As regards contention raised for non - payment of interest to Director of
the Appellant, | find that the present proceedings are limited to Appellant only
and the Director of the Appellant is required to contest independently since the
Director of the Appellant firm is a separate legal entity and the Appellant cannot
raise issues pertaining to him in the present proceedings. |, therefore, do not
find any infirmity in the stand taken by the adjudicating authority on this count
and discard the contention of the Appellant as devoid of merit.

8. In view of above discussion and findings, | hold that the adjudicating
authority has correctly sanctioned interest of Rs. 3,689/- under Section 35FF of
the Act. |, therefore, uphold the impugned order and reject the appeal.

9.  ofierpal gRI &l 1 78 ordiet 1 Fmert Iwied ol | v wrar 21
9. The appeal filed by the Appellant stand disposed qff in above terms.
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