
*&ffiI ffi
ffi

:sn{r.Er (:x{R) 61 d'rqttrq,Tq si' +dr 6{St{ *"lrfc rFrr{ a!fi6'::

O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Efi&q ila,fr 1r€ & 3{qa / 2nd Ftoor, GST Bhavan,

ts 6H forr tE, /Race Course Ring Road,

Iqldsl Rail<ot - 360 001

Tele Fax No. 0281 -247795212441 142 Email: commrappl3-cexamd@nic.in

{drlq q{A

{fr€eg Er+, q,+. aartr DIN,202t 0664SX000000898E

6 3r+f, / srfmi@v { 3flerr.4 /

olONo

Y2/t06IR.AJt2020 25/Ref 12019-20

g gffo gr&r +iwt(order-In-Appeal No.):

RAJ-EXCUS-000-APP-026-202 I

trihF/

20.01.21:t20

24.06.2021 25.06.2021

lft sEilr FITR, 3igrd (Jm-@, Tsr+tsrqnrqrkd/
Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3{q{ 3{r.?rsa/ s.{+d 3rrgff/ scrgFdi s6r{r6 3Tr -{fr, ai*q 5cqr6 116'/ €-d't6{rdE !?i€-i-16{,

rro-+tc i awa.ir I 4rtitrTfirEair3qrfrfraortqfr 3nrnrt{fr;, I

Arising out ot above mentioned OIO issued by Additional/Joint/Deputy/Assistant Corllmissioner, Cental

Excise/ST / cST, Rajkot / Jamnagar / Gandhidham :

q v{aa-at A cfr{r4l6.r aF{ (rd (ral /Name & Address of the Appellant & Respondent :-

M/s. Goldcotn Foar! Pvt. Ltd Survey No. 118, Rat[eshset Industrial A.rea, Verawel (Shapat), Disttict
P.ajkot.
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App@1 to Customs, Excise & Service Tax Appellate Tribunal under Section 35E} of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all rnatters relating to classification ard valuatjon.
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ild sfuBqlr,lgga+I rmr s6 ffr ic-rrRBf (2) lri (2A) +3i lr.r zr$ 6r rrfi 3{q-fr, d-4l6{ fr{riarfr. 1994, S'fiTq9(2)
G 9(2A) + a-{d Etftrd srH s.T.,7 i fi ar qd;rt rti 

'g* 
qRi 3{rgfd, adrq rflrd 6 3{q-dr J{r{€ (3r{-O. affq

r.rre l1a r.*m wft-o Jra?r Ar lrffi { rd 6t (3;rS t ('5 ctr rflrFrd 6ffr qlf.s) 3.it{ 3{EF <sRr Irdr{6 3{r{f 3[rdr
jcrr-+i, +-frq *qra el6/ +drfr{, +) ytrrq .qrqrfuaqq +i :trd-ra rJ 6d 6r ft{'ar i+ drd :nirr 6r cfr-rfr €rq *
s ra 6r* dJt I ,'
The aDDeal under sub secuon 12) and l2Al oI the section 86 *re Firla-rrce Act 1994. shall be filed ln For ST.7 as
orescribed under Rule 9 {2) &gizAl of lhe Service Tax Rules. 1994 and shau be aciomoanied bv a coDv of order
bf Commrssioner Central dxcrde or Commrssioner. Cenrral'Excise {ADDealsl (one of \ihich sh"a.I be'd cerrfied
coDvl and coDv of Lhe order Dassed by the Corruiissionerauthorizini_the Assistant Cornmissioner or Deputy
Corminissione'r'of Centr al Excise/ Service Ta-y ro AIe the appeal beforelhe Appetlare Tribunal.
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For an appe,rl ro be fded before the C ESTAT, u nder Secdon 35F of rhe CenEal Excise Act. I 94 4 which is also
made applicable lo Sewice Tax under Secuon 83 of the Finance Act, I994, an appeal asaDst tlus order shall Iie
bejbre the Tribunal on pa''ment o[ 10olo of the duty demanded where duty or duty and Senalw are in disoute- or
oenalw. where Denaltv alone is in dispule, provided the amount of pre'd eposlt' p ayatiti ;onta t e iuUltciib i
ieiling of Rs. t O Crore's,

Under CenEal Excise and Sernce Tax, "Duty Demanded" shall include :
{i) amount determined under Sectiori 1l D:
{n) amounl of en oneolrs Cenvat Credit taj<en:(in) arDounl payable under Rule 6 oI t-he Cenv'al Credit Rules

provided further that *le provisions of tiis Section shall not apDly tp the stay aDDlication and aDoea.ls
pendtng betore zrny appeUate authority pnor to !he corEmencement oftha Finance (No.2) Abt, 2014.

qfdxrd+trrS{6sra+qrlr+d.rarrqrdESErd6tifiIfiFt{critsIsI{aE$'c[{rrqd*attraqrffijra
+,rrar+ qr ftt{ FfiS !-+ ,iER ,F t {st aEi{ 116 crrrrra + dffla, qr G'-S :rsq ,16 i ai-erjrur n erd + n$srq + at{ra,
ffi;srrori qt E'fr:isrrrrf era } r;rcra h qrFA ti rl
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the course ol processing or tha Soods in a warehouse or in storag'e
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arrd ii, at :rra t arCt BrS {rE( qr efr +l ffid E ird B I i
In (ase o[ rebale of dulv of ex( lse on soods exoorted to anv countrv or terrltorv outslde lndra of on excrsable
maierial used irl the mahufacture ofthF Roods \i,hich are exiorted to'anv counrri or territory outside lndia.

qfr rera tla ar rFrara fuq Ffdrunrd + ar6{, icrfr {r rlcrfr 6t ffrfr ffia fls-fl ,rqt B I /
In casr ofloods e*ported oulsidelndia exporl to Nepa:l or Bhutan, without pa).rDenl of duty.
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Credrt of anv dutv allowed to be utilized towards Dar.ment of excise dutv on final Droducts under the Drovisions
of *ris Acl o-r the'Rules made.trere under such oid'er is pass.ed by tl)e Comnissibner (Appeals) on or'afier, the
date appomted under Sec. l09otthe Finance {No.2l Act,'1998. '
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Appeat No: V2 / 106 I RAJ / 7020

M/s. Gotdcoin Foam Pvt. Ltd., Veraval (Shapar), District: Rajkot

(hereinafter referred to as "appetlant") has fited Appeat No. V2l'106lRAJ/2020

against Order-in-OriginaI No. 25lRef/2019-20 dated 20.4.2020 (hereinafter

referred to as "impugned order") passed by the Deputy Commissioner, Central

GST Division, Rajkot-ll (hereinafter referred to as "refund sanctioning

authority").

Z. The facts of the case, in brief, are that an offence case was booked

against the Appettant for ctandestine removal of goods. On cutmination of

investigation, Show Cause Notice dated 22.9.7014 was issued to the Appeltant,

which was adjudicated vide Order-in'Original dated 31.12.2015, wherein the

adjudicating authority confiscated the goods and gave the appetlant an option to

redeem the same on payment of redemption fine of Rs. 6,00,000/- under Rule 25

of the Central Excise Rutes, 2002 and imposed penalty of Rs. 2,50,000/- under

Rute 25 ibid and atso imposed penalty of Rs. 50,000/- upon Director of the

Appettant firm under Rute 26 ibid.

2.1 Being aggrieved, the Appettant fited appeat before the Commissioner

(AppeaLs), Rajkot who vide his Order-in-Appeat dated 17.3.2017 reduced

redemption fine to Rs. 1,50,000/- and penatty to Rs. 62,750/-. The Appettant

paid Rs. 1,50,000/- towards fine and Rs. 43,750/- towards penatty on 31.3.2017.

The Appettant had made pre-deposit of Rs. '18,750/- on 2.2.2016 white fiting

appeat before the Commissioner (Appeats), Rajkot. The Appettant thereafter

fited appeat before the Hon'bte CESTAT, Ahmedabad, who vide its Order dated

29.12.2017 attowed the appeat.

2.2 The Appettant fited refund application for an amount of Rs. 2,20,500/- on

5.3.2018, which was sanctioned to them vide Refund Order dated 4.6.2018. The

Appellant chaltenged the said Order before the Commissioner (Appeats), Rajkot,

for non - payment of interest on pre-deposit amount, who dismissed the appeat

on the grounds that neither the Appettant had ctaimed interest nor it was

rejected by the refund sanctioning authority.

2.3 The Appeltant fited ctaim for interest for an amount of Rs. 17,349/- under

section 35FF of the central Excise Act, 1944 on entire amount of Rs. 2,20,500/-
deposited by them during titigation. The refund sanctioning authority
sanctioned interest of Rs. 3,699/- on that portion of amount which was required

,-6-,tis.Eg]$ted by the Appettant under section 35F of the Act and rejected the'.,t' ' 
,l),

. i .,1-:. !.
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Appeat No: Y2/ 106/RAJ/2020

3. Being aggrieved, the Appettant has preferred the present appeal, inter

alio, on the grounds that,

(i) The impugned order is not correct, [ega[ and proper to the extent

of non - sanctioning / paying interest on the pre-deposit amount from the

date of payment of pre-deposit to date of sanction of refund amount

under Section 35FF of the Act.

(ii) They had paid reduced fine and penalty amount ordered by the

Commissioner (Appeats), Rajkot vide Order dated 17.03.2017 and fited

appeat with CESTAT and since they had atready paid the said amount,

they were not required to pay further pre-deposit at the time of fiting of

appeal with CESTAT. Therefore, they had fited the refund ctaim of the

said amount and not the amount of Pre-deposit. Whereas adjudicating

authority on their own catculated deemed amount of pre-deposit and

calcutated the interest on the said deemed amount however, there is no

such instruction or clarification for this type of catculation. Even if the

criteria for payment of interest adopted by the adjudicating authority is

considered, then atso amount of fine imposed by original authority is Rs.

6,00,000/- and 17.5 % (10% + 7.5) of deposit comes to Rs.1,05,000/-.

Hence, interest is required to be paid on'l ,05,000/- but not of 10% of

amount credited Rs.1,50,000/- towards redemption fine. Even before

CESTAT, they had shown amount in dispute is Rs. 6,00,000/- towards

Redemption fine. lt is requested to d'irect the origina[ adjudicating

authority to pay differential amount of interest on the amount of

Rs.1,50,000/(-) 15,000/-= 1,35,000/- or at least on 1,05,000/(-) 15,000/=

Rs. 90,000/- from the date deposit to the date of sanction and retied upon

case law of M/s lndu Nissan Oxo Chem lndustries Ltd reported at 2016-

TIOL-3093-CESTAT-AHM wherein it is hetd that interest is payabte at the

appropriate rate notified under section 11BB of Central Excise Act, 1944

on the amount from the date of it approPriation as ctaimed by the

Appettant, titt the date of payment of the said amount.

(iii) The adjudicating authority at Para No. 11 of impugned order

erroneousty hetd that for payment of interest on pre-deposit made by Shri

Ashvinbhai Goganbhai Pansuriya, Director of M/s. Gotdcoin Foam Pvt Ltd,

separate refund apptication is required to be fited as the instant refund

::'/..

,MY

Page 4 of 7

ctaim of interest on amount paid over and above amount stipulated under

Section 35F ibid, in pursuance of Board's Circular No. 948/8/2014-CX datec

16.9.2014.

I
I
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Appeat No: V2/ 1O6lRNl2O20

4. Personal hearing was conducted in virtual mode through video

conferencing on 25.5.2071. Shri Rushi Upadhyay, C.A. appeared on behatf of the

Appetlant and reiterated the grounds of appeal memorandum.

6. On perusal of the records, I find that an offence case was booked against

the Appettant for ctandestine removal of goods and during the course of

appetlate proceedings, the Appeltant had made payment towards pre-deposit

amount as wett as amount of fine and penalty uphetd by the Commissioner

(Appeats), Rajkot. On favourable order received from the CESTAT, Ahmedabad,

the Appel,tant fited refund ctaim of fine and penalty paid by them, which was

sanctioned. Subsequentty, the Appettant fited claim for interest under Section

35FF on entire amount paid by them during [itigation, from date of deposit of

said amount to date of sanction of refund amount. The refund sanctioning

authority considered that portion of amount which was required to be deposited

by the Appettant under Section 35F of the Act for the purpose of catculating

interest under Section 35FF and rejected the ctaim of interest on amount paid

over and above amount stiputated under Section 35F ibid.

6.1 The Appetl,ant has contended that amount of fine imposed by originat

adjudicating authority was Rs. 6,00,000i - and 17.5 % (10% + 7.5%) ol pre-deposit

of that amount comes to Rs.1,05,000/-. Hence, interest is required to be paid on

1,05,000/- and not @ 10% of Rs. 1,50,000/- paid towards redemption fine. The

Appettant further contended that they had shown amount of disputed

redemption fine before the CESTAT as Rs. 6,00,000/-, hence, they were etigibte

for interest on differential amount of Rs. 1,50,000 (-) 15,000 = 1,35,000/- or at

least on 1,05,000 (-) 15,000 = Rs. 90,000/- from the date deposit to the date of

sanction.

./a

Page 5 of 7

ctaim relates to onty M/s. Gotdcoin Foam Pvt Ltd. The adjudicating

authority failed to observe that interest on refund is automatic and shoutd

be sanctioned atong with refund amount at the time of originat

application onty. Further the same ctarification atso mentioned in C.ircutar

No. 984/8/2014 dated 16.9.2014.

5. I have carefulty gone through the facts of the case, the impugned order,

and grounds of appeal in the appeal memorandum. The issue to be decided in

the present appeal is whether interest sanctioned by the adjudicating authority

under Section 35FF of the Act is correct, [ega[ or proper or not.

/ .'/
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Appeal No: V2l 106/RA,/2020

6.2 I find that the redemption fine of Rs. 6,00,000/- and penalty of Rs.

2,50,000i - were imposed upon the Appettant by the original adjudicating,

authority. These were reduced by the then Commissioner (Appeats), Rajkot to

Rs. 1,50,000/- and Rs. 62,500/- respectively. Further, the Appettant had paid Rs.

18,750/ - i.e. 7.5% of Rs. 2,50,000, as pre-deposit at the time of fiting appeal

before the Commissioner (Appeats). These facts are not under dispute. When the

Appeltant fited appeal before the Hon'bte CESTAT, they were required to pre-

deposit amount @10% of disputed fine and penatty amount. Since, the

Commissioner (Appeats) had reduced fine from Rs.6,00,000/- to Rs.'1 ,50,000/-

and penalty amount from Rs.7,50,000/- to Rs.62,500/-, the Appetlant was

required to pre-deposit amount @10% of disputed fine and penatty onty and not

on fine and penatty imposed by the original adjudicating authority. Thus, the

adjudicating authority correctty considered Rs. 15,000/- and Rs. 18,750/- as pre-

deposit amount for the purpose of sanctioning interest under Section 35FF of the

Act by fotlowing Board's Circular No. 948i8/2014-CX dated 16.9.2014. I further

find that these facts are clearly etaborated by the adjudicating authority in

tabutated form at para 8.3 of the impugned order. ln this backdrop of the

factual position, the contention of the Appetlant to consider disputed fine

amount before CESTAT as Rs. 6,00,000/- and ctaiming interest on Rs. 1,05,000/-

(@ 17.5% of Rs. 6,00,000/-) under Section 35FF of the Act is devoid of merit and

I discard the same.

7. As regards contention raised for non - payment of interest to Director of

the Appellant, I find that the present proceedings are timited to Appettant onty

and the Director of the Appettant is required to contest independentty since the

Director of the Appettant firm is a separate tegat entity and the Appe[ant cannot

raise issues pertaining to him in the present proceedings. l, therefore, do not

find any infirmity in the stand taken by the adjudicating authority on this count

and discard the contention of the Appettant as devoid of merit.

8. ln view of above discussion and findings, r hotd that the adjudicating

authority has correctty sanctioned interest of Rs. 3,699/- under section 35FF of

the Act. l, therefore, uphotd the impugned order and reject the appeat.

,.]rffi ERr ed 6l r( erfio or Fq-cnr sqfrfi a-fih t frqr qrdr B r

The appeat fited by the Appettant stand disposed f in above terms.
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Appeat No: W/ 106/Rr'.J/2070

By RPAD

To,

M/s Gotdcoin Foam Pvt. Ltd
Survey No. 'l 18,

Rameshwar lndustriaI Area,
Verava[ (Shapar),

District Rajkot.

e-slf,
f" rMtt{stcqtEtufrfr'}s,
gda'rra,
sfiwffiTdqRqr,
i{r+o rqnq-q,

fumtt-s+tc r

u'frftfr
1) 5q sqt,, {< qd'n-s-r 6{ \,?i h-*q ssr< {1ffi, nwat 82,3r{q-{KrE

fr qmorff tgr
2) 3{rgi6, T< C{ t+r +< G a#'q s6Tr( {FF, w-ote args-rf,q, truIttrTe

fr qrsqrfi sffi tgr
3) a-{TTs 3n9fr, T€g gi i-{r s-( fni iffiq s(Tr( {q, rfur+te-tt qo-sm fr

eIrEqrFF ffi tgl
ffi---'rr€ m.rwt
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