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Appeal Mo: V2/102/RAJ/ 2020

:: ORDER-IN-APPEAL ::

M/s Bhagwati Trading Company, Rajkot (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/102/RAJ/2020 against Refund Order No.
GST/RFD-06/Div-1/2020 dated 10.9.2020 (hereinafter referred to as ‘impugned
order’) passed by the Deputy Commissioner, Central GST Rajkot-l Division
(hereinafter referred to as “refund sanctioning authority”).

7 The facts of the case, in brief, are that the Appellant was registered with
GST Department having GSTIN No. 24AADFB0176B1Z7. They paid IGST amounting
to Rs. 23,14,440/- in GSTR-3B for the month of November, 2017 on 25.12.2017
by debiting their electronic credit ledger. Subsequently, they filed refund claim
in form GST-RFD-01 on 24.7.2020 for refund of IGST amount of Rs. 23,14,440/-
under Section 54 of the CGST Act, 2017 (hereinafter referred to as “Act”) on the
grounds that they had paid said IGST in excess. The Appellant was issued notice

for rejection of refund claim on 11.8.2020 on the grounds of limitation.

2.1 The refund sanctioning authority rejected the refund claim vide the
impugned order on the grounds that the Appellant had made excess payment for
the tax period November, 2017 on 25.12.2017 and relevant date for the purpose
of claiming refund under Section 54 of the Act was 25.12.2017. Hence, they
were required to file refund claim before expiry of two years from the relevant
date i.e. on or before 24.12.2019 and since refund claim was filed on 24.7.2020,
it was barred by limitation prescribed under Section 54 ibid.

3. Being aggrieved, the Appellant has preferred the present appeal on

various grounds, inter - alia, as under:-
(i)  The refund sanctioning authority erred in rejecting the refund
claim on the ground of time barred. Actually, they had filed refund of the
amount other than tax and not of tax therefore, provisions of Section 54
including relevant date is not applicable in the facts and circumstances of
the case. Therefore, time limit of 2 years from the relevant date
prescribed under Section 54 of the CGST Act, 2017 is not applicable.

(i)  There was no supply of goods on which IGST of Rs. 23,14,440/- was

payable at all in the month of November, 2017. Actually, value of

exempted supply of wheat was inadvertently shown in the column meant

for “Integrated Tax" in column 3.1(b) - Outward taxable supplies (zero

"—ra-tgt\'l} instead of showing in column of Total Taxable Value in column 3.1
T
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(c) — Other outward supplies (nil rated, exempted), which has resulted in
excess payment of Rs. 23, 14,440/- under the head of Integrated Tax.

(iii) That supply of wheat valued at Rs. 23,14,440/- under total 7
invoices are exempted from payment of GST vide Sr. No. 65 of
Notification No. 2/2017-Central Tax (Rate) dated 28.06.2017 as amended.
As per explanation to Section 11 of the CGST Act, 2017, where an
exemption in respect of any goods from whole or part of the tax leviable
thereon has been granted absolutely, the registered person supplying such
goods shall not collect the tax, in excess of the effective rate, on such
supply of goods, which means the Appellant cannot supply wheat on
payment of tax IG5T or CG5T & SGST.

(iv) That "Tax" is not defined anywhere in the CGST Act, 2017 or IGST
Act, 2017 or rules framed there under. However, Section 5 of the IGST
Act, 2017 and Section 9 of the CGST Act, 2017 uses the wordings "there
shall be levied a tax called the integrated goods and services tax" and

“there shall be levied a tax called the Central goods and services tax”

respectively. "Central Tax" and "Integrated Tax" are defined under Section
2(21) of the CGST Act, 2017 as well as Section 2(2) of the IGST Act, 2017
and Section 2(58) of the CGST Act, 2017 as well as Section 2(12) of the
IGST Act, 2017 respectively. Thus, there was neither supply of goods or
services within the meaning of Section 7 of the CGST Act, 2017 read with
Section 2(21) of the IGST Act, 2017 nor payment of "integrated Tax"
and/or "output tax” nor "taxable supply” within the meaning of Section
2(58) of the CGST Act, 2017 as well as Section 2(12) of the IGST Act, 2017
read with Section 2(18) of the IGST Act, 2017 read with Section 2(108) of
the CGST Act, 2017. That there was no determination of tax liability
under the IGST Act, 2017 or CGST Act, 2017 at all, thereby no assessment
within the meaning of Section 2(11) of the CGST Act, 2017.

(v)  Since there was no inter-state supply of goods of any value and
there was no assessment within the meaning of Section 2(11) of the CGST
Act, 2017 inasmuch as no determination of tax liability of Rs. 23,14,440/-
on any value of any supply whether inter-state or intra-state, the amount
paid cannot take the colour of IGST or any other tax at all.

(vi) That as per Section 54(1) of the CGST Act, 2017, it has to be
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considered as refund of any other amount paid by it and there is no
relevant date defined in explanation (2) clause (a) to (g) under sub-
section (14) of Section 54 of the CGST Act, 2017, for refund of any other
amount. Clause (h) of Explanation 2 under sub-section (14) of Section 54
of the CGST Act, 2017, provides that "in any other case, the date of
payment of tax”. As submitted in para supra in the instant case there was
no payment of tax but only excess amount was paid by mistake under the
head of integrated tax. Therefore, time limit of two years mentioned in
Section 54(1) ibid that one has to make an application before expiry of
two years from the relevant date cannot be applied for refund of any
other amount. Therefore, impugned order considering refund of any other
amount as refund of IGST and time barred as same was filed beyond two
years from the relevant date is beyond the provisions of Section 54(1)
ibid.

(vii) Since the said amount is not tax nor any supply against the said
payment shown under the head of IGST, incidence of tax cannot be passed
on anybody but same was born by it only. This fact is also evident from
the Certificate issued by the Chartered Accountant to the effect that
incidence of tax has not been passed on anyone. Therefore, principle of
unjust enrichment as envisaged under Section 54(5) is not applicable in
the facts and circumstance of the case.

(viii) If the amount paid by them is to be considered as tax then also, as
per Article 265 of the Constitution of India, same was not levied and
collected under authority of law. Therefore, government cannot collect
the said amount without authority of law. As per Article 265 of the
Constitution of India not only levy of tax but collection of tax also must
be under the authority of law. Thus, it is entitled for refund of amount
collected without authority of law and relied upon following case laws:

a) Salonah Tea Company Ltd. Versus Superintendent Of Taxes, Nowgong
& Ors. - 1988 (33) E.L.T. 249 (5.C.)

b) ITC Limited - 1993 (67) ELT 3 (5C)

¢) Parijat Construction - 2018 (359) D.L.T. 113 (Bom.)

d) 3E Infotech - 2018 (18) G.S.T.L. 410 (Mad.)

e) Joshi Technologies International - 2016 (339) E.L.T. 21 (Guj.)

f) Oil and Natural Gas Corporation Ltd. - 2017 (354) ELT 577 (Guj.)

Personal hearing in the matter was conducted in virtual mode through

video conferencing on 8.6.2021. Shri P.D. Rachchh, Advocate, appeared on
behalf of the Appellant and reiterated the grounds of appeal and relied upon

e

e
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case laws submitted as part of additional submission.

5. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal as well as additional submission. The issue to be decided in
the present appeal is whether rejection of refund claim for an amount of Rs.
23,14,440/- in the impugned order on the ground of limitation under Section 54
of the Act is correct, legal and proper or not.

6. On perusal of the records, | find that the Appellant had made excess
payment of IGST amounting to Rs. 23,14,440/-, while filing GSTR-3B for the
month of November, 2017 on 25.12.2017. Subsequently, they filed refund claim
under Section 54 of the Act. The refund sanctioning authority rejected the
refund claim on the grounds that the relevant date for the purpose of claiming
refund under Section 54 was 25.12.2017 but the Appellant filed refund claim on
24.7.2020, which was beyond two years from the relevant date and hence, it
was barred by limitation prescribed under Section 54 ibid.

6.1  The Appellant has contended that they had supplied goods which were
exempted from payment of tax but value of exempted goods was inadvertently
shown in the column which was meant for integrated tax in GSTR-3B Return.
Since there was no inter-state or intra-state supply of goods, the amount paid by
them cannot take the colour of IGST or any other tax at all. Therefore, amount
paid by them should be considered as refund of any other amount under Section
54(1) of the Act and there is no relevant date defined in explanation (2) clause
(a) to (g) under sub-section (14) of Section 54 of the Act, for refund of any other
amount. The appellant further contended that clause (h) of Explanation 2 ibid
has prescribed date of payment of tax as relevant date for any other case not
covered in clause (a) to (g) but in their case, there was no payment of tax but
only excess amount was paid by mistake under the head of integrated tax.
Therefore, time limit of two years prescribed in Section 54(1) ibid will not be

applicable to their case and their refund claim is not barred by limitation.

2 I find it is pertinent to examine the relevant provisions contained in
Section 54 of the Act, which are reproduced under:

“SECTION 54, Refund of tax. — (1) Any person claiming refund of any tax
and interest, if any, paid on such tax or any other amount paid by him, may
make an application before the expiry of two years from the relevant date in
such form and manner as may be prescribed :
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Explanation. — For the purposes of this section, —

(1)

(2) “relevant date” means —

(a) in the case of goods exported out of India where a refund of tax paid is
available in respect of goods themselves or, as the case may be, the
inputs or input services used in such goods, —

(i)  if the goods are exported by sea or air, the date on which the ship or
the aircraft in which such goods are loaded, leaves India; or

(i1) if the goods are exported by land, the date on which such goods
pass the frontier; or

(iii) if the goods are exported by post, the date of despatch of goods by
the Post Office concerned to a place outside India;

(b) in the case of supply of goods regarded as deemed exports where a refund
of tax paid is available in respect of the goods, the date on which the
return relating to such deemed exports is furnished:

(c) in the case of services exported out of India where a refund of tax paid is
available in respect of services themselves or, as the case may be, the
inputs or input services used in such services, the date of —

(i) receipt of payment in convertible foreign exchange [or in Indian
rupees wherever permitted by the Reserve Bank of India], where the
supply of services had been completed prior to the receipt of such
payment; or

(ii) issue of invoice, where payment for the services had been received
in advance prior to the date of issue of the invoice;

(d) in case where the tax becomes refundable as a consequence of judgment,
decree, order or direction of the Appellate Authority, Appellate Tribunal
or any court, the date of communication of such judgment, decree, order
or direction:

[(e) in the case of refund of unutilised input tax credit under clause (ii) of the
first proviso to sub-section (3), the due date for furnishing of return under
section 39 for the period in which such claim for refund arises:]

(f)  in the case where tax is paid provisionally under this Act or the rules
made thereunder, the date of adjustment of tax after the final assessment
thereof;

(g) in the case of a person, other than the supplier, the date of receipt of
goods or services or both by such person; and

(h) inany other case, the date of payment of tax.”

7.1 On examining the facts of the case in backdrop of above legal provisions, |
find that the Appellant had paid IGST of Rs. 23,14,440/- on 25.12.2017 and filed
refund claim under Section 54 of the Act on 24.7.2020. They have admittedly
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54(1) of the Act. Since, the refund claim was filed under Section 54 of the Act.
it is natural that all the provisions of Section 54, including limitation prescribed
therein, would be applicable to the said refund claim. The relevant date for the
purpose of Section 54 of the Act has been defined under Explanation (2) under
Section 54 of the Act. The Appellant’s case is not covered under clause (a) to
clause (g) and hence, clause (h) would be applicable which prescribes date of
payment of tax as relevant date for cases other than listed in clause (a) to (g).
On applying payment of tax as relevant date, which was 25.12.2017 in the
present case, the Appellant was required to file refund claim before expiry of
two years i.e. on or before 25.12.2019. Since the Appellant had filed refund
claim on 24.7.2020, it was clearly barred by limitation as correctly held by the
refund sanctioning authority. As regards contention of the Appellant that what
was paid by them was not tax and hence, date of payment of tax would not be
applicable to them, | find that when the Appellant had paid IGST of Rs.
23,14,440/- on 25.12.2017 by debiting from their electronic credit ledger, it was
paid as ‘tax’ only. It was later realized by them that they had paid tax in excess.
However, at the time of making debit entry in electronic credit ledger, it was
towards payment of tax. Hence, date of payment of IGST has to be considered as
relevant date for the purpose of determining limitation under Section 54 ibid. |
rely on the Order passed by the Hon’ble CESTAT, Ahmedabad in the case of M/s
Narmada Pipes reported as 2013 (292) E.L.T. 51 (Tri. - Ahmd.), wherein in
identical facts, the Hon’ble Tribunal held that,

“3. | have considered the submissions made by the learned Counsel and | find

myself unable to be persuaded by the submissions. The Larger Bench of the

Trnbunal in the case of BDH Industries Lid (supra) has held that whether the

payment is due to accounting error or whatever may be the reason. the debit

entry in the accounts is only towards the payment of duty and therefore, refund

of any amount which is debited in the accounts has to be treated as refund of

duty only. Since the Larger Bench has decided that any debit entry made in the

accounts towards payment of duty has to be treated as duty. the Refund Claim

for the same has to be treated as a Refund Claim for duty paid. In view of these

observations of the Larger Bench, the submission that the amount paid for the

second time, is only a deposit and cannot be considered as duty, cannot be

sustained. Since it is a decision of the Larger Bench of the Tribunal, the decision

has to be applied to this case also and the Appeal is required to be rejected. ...

”

(Emphasis supplied)
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7.2 | also rely upon the Order passed by the Hon'ble CESTAT, Mumbai in the

case of Benzy Tours & Travels Pvt. Ltd. reported as 2016 (43) S.T.R. 625 (Tri. -
Mumbai), wherein it has been held that,

“5. I have carefully considered the submissions made by both the sides. | find
that the appellant have admittedly paid the service tax on Business Auxiliary
Service even though such service was not leviable to service tax. However for
the purpose of claiming refund of such amount of service tax, which was paid by
the appellant, in the Central Excise Act Section 11B is only provision which
deals with refund of any amount refundable to any person. Section 11B is
applicable in the case of service tax matter by virtue of Section 83 of the Finance
Act, 1994, In my view, since the amount claiming refund by the appellant can be
refunded only under Section 11B, the limitation provided in the said Section
shall also apply for sanction of refund. There is no other provision for refund of
Service Tax/Excise duty except Section 11B of the Act, therefore limitation is
applicable. It is the contention of the Ld. Counsel that if the service is not a
taxable service the payment made is without authority of law, hence Section 11B

is not applicable for refund of the such amount. In this regard, I am of the view

that in every case of refund the amount is refundable only where it is not payable

and accordingly every such amount shall be treated as payment without
authority of law, if this is accepted then Section 11B will stand redundant as in

every refund matter Section 11B shall not apply for the reason that any amount
which is refundable is neither the service tax nor excise duty and all such

amount shall be deemed to be paid without authority of law. Therefore in my

considered view, at the time of payment the assessee pays the amount under a
particular head such as service tax. excise duty etc. and when subsequently it is

found that this amount is not pavable, the same amount stand refundable to the

assessee and such refund is treated as refund of service tax/duty only. Therefore.
the provision if any applies for refund of such duty is only provided under

Section 11B and there is no any other provision. Therefore in my view, any
amount which is to be refunded shall be refunded in accordance with Section

b

11B which include the condition of time limitation. ... ...

(Emphasis supplied)
7.3 | also rely upon the Order passed by the Hon’ble CESTAT, Mumbai in the
case of State Bank of India reported as 2020 (34) G.S.T.L. 562 (Tri. - Mumbai). In
the said case, the appellant therein had filed refund claim on the ground that
they had paid excess service tax by mistake, which was otherwise not payable by
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them. The refund claim was rejected on the ground of limitation. On an appea'

the Hon'ble Tribunal has held that,
“5. The facts are not under dispute that the appellant had filed refund
application on 4-5-2011, claiming refund of service tax paid during the period
2007-08 and 2008-09; that the said application was filed under Section 11B of
the Central Excise Act, 1944 made applicable to the service tax matters vide
Section 83 of the Finance Act, 1994; and that the refund sanctioning authority
had adjudicated the refund applications under the said statutory provisions.
Section 11B ibid deals with the situation of claim of refund of duty (service
tax). Clause (f) in explanation (B), appended to Section 11B ibid provides the

relevant date for the purpose of computation of the limitation period for filing of

the refund application. In the case of the present appellant, the relevant date

should be considered as the date of payment of service tax. Section 11B ibid

mandates that the refund application has to be filed before expiry of one year
from the relevant date. In this case. it is an admitted fact on record that the

refund application was filed by the appellant beyvond the statutory time

limitation prescribed under the statute. Therefore, the refund sanctioning

authority adjudicating the refund issue under the statute has no option or scope

to take a contrary view, than the limitation period prescribed in the statute, to

decide the issue differently. In other words, when the wordings of Section 11B
are clear and unambiguous, different interpretations cannot be placed by the

authorities functioning under the statute and they are bound to obey the
dictates/provisions contained therein.”

(Emphasis supplied)

8. The Appellant has contended that if the amount paid by them is to be
considered as tax then also as per Article 265 of the Constitution of India, same
was not levied and collected under authority of law. Therefore, government
cannot collect the said amount without authority of law. As per Article 265 of
the Constitution of India, not only levy of tax but collection of tax also must be
under the authority of law. Thus, they are entitled for refund of amount
collected without authority of law and relied upon various case laws.

8.1  This appellate authority is a creature of statute and has to function within
the ambit of the statute which has created it. So, when Section 54 of the CGST
Act, 2017 has stipulated limitation for claiming refund under that Section, then
such limitation is required to be followed. This appellate authority has no power
to condone delay over and above limitation of two years prescribed under
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Section 54 of the Act. | rely on the judgment rendered by the Hon'ble Supreme
Court in the case of Doaba Co-Operative Sugar Mills reported as 1988 (37) E.L.T.
478 (5.C.), wherein the Apex Court has held that,

“6. It appears that where the duty has been levied without the authority of law or
without reference to any statutory authority or the specific provisions of the Act
and the Rules framed thereunder have no application, the decision will be
guided by the general law and the date of limitation would be the starting point

when the mistake or the error comes to light. But in making claims for refund

before the departmental authority, an assessee is bound within four corners of

the Statute and the period of limitation prescribed in the Central Excise Act and

the Rules framed thereunder must be adhered to. The authorities functioning

under the Act are bound by the provisions of the Act. If the proceedings are
taken under the Act by the department, the provisions of limitation prescribed in

the Act will prevail.”

(Emphasis supplied)

8.2 | have examined the case laws of 3E infotech - 2018 (18) G.5.T.L. 410
(Mad.), Joshi Technologies International Ltd - 2016 (339) E.L.T. 21 (Guj.), Parijat
Construction - 2018 (359) ELT 113 and Oil and Natural Gas Corporation Ltd. -
2017 (354) ELT 577 (Guj.) relied upon by the Appellant. | find that said decisions
have been rendered by the Hon’ble High Courts by invoking powers vested under
Article 226 of the Constitution of India in writ jurisdiction whereas this appellate
authority is a creature of statute and has to function within the ambit of the
statute which has created it and cannot assume poOwers and jurisdictions of
constitutional courts such as the Hon’ble High Court. |, therefore, cannot
condone delay in filing refund application, ignoring the limitation prescribed
under Section 54 of the Act. My views are supported by the Order of the Larger
Bench of the Hon’ble CESTAT, Chandigarh passed in the case of Veer Overseas
Ltd. reported as 2018 (15) G.S.T.L. 59 (Tri. - LB), wherein it has been held that,

in vari i urts and the
«  Here it is relevant to note that in various cases the High Co

Apex Court have allowed the claim of the parties for refund of money without
ons of limitation under Section 11B by holding that the

ing the provisi
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as no sanctity of law as the same 1S not
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accordingly the same should be returned to

l'l.l

\ Page 11 of 13

WEILS

by exercisin

in writ_jurisdiction.




Appeal No: V2/102/RAJ/2020

powers for allowing refund bevond the statutory time-limit prescribed by the

law. Admittedly. the amount is paid as a tax, the refund has been claimed from

the jurisdictional tax authorities and necessarily such tax authorities are bound

by the law governing the collection as well as refund of any tax. There is no

legal mandate to direct the tax authority to act beyond the statutory powers
binding on them. The Hon’ble Supreme Court in Mafatlal Industries Lid
(supra) categorically held that no claim for refund of any duty shall be

entertained except in accordance with the provisions of the statute. Every claim
for refund of excise duty can be made only under and in accordance with

Section 11B in the forms provided by the Act.

(Emphasis supplied)

8.3 | have also examined the case laws of Salonah Tea Company Ltd. Versus
Superintendent Of Taxes, Nowgong & Ors. - 1988 (33) E.L.T. 249 (5.C.) and ITC
Limited - 1993 (67) ELT 3 (5C). In both cases, the Appellants came to know that
they were not required to pay tax on the basis of judgments rendered in other
party’s case. The Appellants had filed refund claims, which were rejected on the
ground of limitation. The Hon’ble Supreme Court held that where tax or money
has been realized without the authority of law, the same should be refunded to
the party and that the Court has power to direct for refund under Article 226 of
the Constitution. However, as discussed above, this appellate authority is bound
by the provisions contained in CGST Act, 2017 and has to adhere to the
limitation prescribed in the Act, as held by the Hon’ble Supreme Court in the
case of Doaba Co-Operative Sugar Mills cited supra. Hence, this appellate

authority cannot condone delay in filing refund claim over and above 2 years
prescribed under Section 54 ibid.

9. The Appellant has contended that principle of unjust enrichment as
envisaged under Section 54(5) is not applicable to their case, since the said
amount paid by them was not tax nor against any supply and hence, incidence of
tax cannot be passed to anybody but the same was born by it only as evident
from the Certificate issued by the Chartered Accountant to that effect. Since
the refund claim is not sustainable on limitation, as held by me above, | do no;
find it necessary to examine whether doctrine of unjust enrichment is ,

applicable
or not. |, therefore, discard this contention.
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10. In view of above discussion and findings, | hold that the refund claim filed
beyond limitation prescribed under Section 54 of the Act is not maintainable and

correctly rejected by the refund sanctioning authority as barred by limitation.

11.  In view of above, | uphold the impugned order and reject the appeal.

12. #dterFar gmr 39 1 12 adtesr Foerr soos 38 7 BT s 2

12.  The appeal filed by the Appellant is disposed off as above.
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