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Appeat No: V2l102/RAJ/2020

M/s Bhagwati Trading Company, Rajkot (hereinofter referred to os

"Appettant") has fited Appeal No. V2/102/R J12020 against Refund Order No.

GST/RFD-06/Div-1 /7020 dated 10.9.2020 (hereinafter referred fo os 'impugned

order') passed by the Deputy Commissioner, Centra[ GST Rajkot-l Division

(hereinafter referred to as "refund sanctioning authority").

2. The facts of the case, in brief, are that the Appetlant was registered with

GST Department having GSTIN No. 24A DF801768127. They paid IGST amounting

to Rs. 23,14,440l- in GSTR-3B for the month of November, 2017 on75.12.2017

by debiting their etectronic credit ledger. Subsequently, they fited refund ctaim

in form GST-RFD-01 on 24.7.2020 for refund of IGST amount of Rs. 23,14,440/-

under Section 54 of the CGSTAct, 2017 (hereinafter referred to as "Act") on the

grounds that they had paid said IGST in excess. The Appettant was issued notice

for rejection of refund ctaim on 11 .8.2020 on the grounds of limitation.

2.1 The refund sanctioning authority rejected the refund ctaim vide the

impugned order on the grounds that the Appettant had made excess payment for

the tax period November,2017 on25.17.7017 and retevant date for the purpose

of claiming refund under Section 54 of the Act was 25.12.7017. Hence, they

were required to fite refund ctaim before expiry of two years from the retevant

date i.e. on or before 24.12.2019 and since refund claim was filed on74.7.7020,

it was barred by timitation prescribed under Section 54 ibid.

3. Being aggrieved, the Appettant has preferred the present appeal on

various grounds, inter - olia, as under:-

(i) The refund sanctioning authority erred in rejecting the refund

ctaim on the ground of time barred. Actually, they had fited refund of the

amount other than tax and not of tax therefore, provisions of Section 54

inctuding retevant date is not appticabte in the facts and circumstances of

the case. Therefore, time limit of 2 years from the retevant date

prescribed under Section 54 of the CGST Act, 2017 is not applicabte.

(ii) There was no supply of goods on which IGST of Rs. 23,'14,440/'was

payabte at att in the month of November, 2017. Actuatty, vatue of

exempted suppty of wheat was inadvertentty shown in the cotumn meant

for "lntegrated Tax" in cotumn 3.1(b) - Outward taxabte supplies (zero

-- lqted ) instead of showing in column of Total Taxabte Vatue in cotumn 3.1

,.., ..\
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Appeat No: V2l102/RAJ/2020

(c) - Other outward suppties (ni[ rated, exempted), which has resutted in

excess payment of Rs. 23, 14,4401' under the head of lntegrated Tax.

(iii) That suppty of wheat vatued at Rs. 23,14,440/- under total 7

invoices are exempted from payment of GST vide 5r. No. 65 of

Notification No. 2/2017-Centrat Tax (Rate) dated 28.06.2017 as amended.

As per exptanation to Section 11 of the CGST Act, 2017, where an

exemption in respect of any goods from whole or part of the tax teviabte

thereon has been granted absotutety, the registered person supplying such

goods shatl not cotlect the tax, in excess of the effective rate, on such

suppty of goods, which means the Appeltant cannot suppty wheat on

payment of tax IGST or CGST & SGST.

(iv) That "Tax" is not defined anywhere in the CGST Act,2017 or IGST

Act, 7017 or rules framed there under. However, Section 5 of the |GST

Act,2017 and Section 9 of the CGST Act, 2017 uses the wordings "there

shat[ be levied a tax catled the integrated goods and services tax" and

"there shatl be levied a tax catted the Centrat goods and services tax"

respectivety. "Central Tax" and "lntegrated Tax" are defined under Section

2(21) of the CGST Act,2017 as wetl as Section 2(2) of the |GST Act, 2017

and Section 2(58) of the CGST Act,2017 as wetl as Section 2(12) of the

IGST Act, 2017 respectively. Thus, there was neither suppty of goods or

services within the meaning of Section 7 of the CGST Act, 2017 read with

Section 2(21) of the IGST Act, 2017 nor payment of "integrated Tax"

and/or "output tax" nor "taxable supply" within the meaning of Section

2(58) of the CGST Act,7017 as wetl as Section 2(12) of the |GST Act,2017

read with Section 2(18) of the IGST Act,2017 read with Section 2(108) of

the CGST Act, 2017. That there was no determination of tax liability

under the IGST Act, 20'17 or CGST Act, 2017 at att, thereby no assessment

within the meaning of Section 2(11) of the CGST Act,2017.

(v) Since there was no inter-state suppty of goods of any vatue and

there was no assessment within the meaning of Section 2(11) of the CGST

Act, 2017 inasmuch as no determination of tax tiabitity of Rs. 23,14,440/ -

on any value of any supply whether inter-state or intra-state, the amount

paid cannot take the cotour of IGST or any other tax at att.

(vi) That as per Section 54(1) of the CGST Act,2017, it has to be

lA
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Appeat No: V2 I 102 / RA) / 7020

considered as refund of any other amount paid by it and there is no

retevant date defined in explanation (2) clause (a) to (g) under sub-

section (14) of Section 54 of the CGST Act, 2017, for refund of any other

amount. Ctause (h) of Exptanation 2 under sub-section (14) of Section 54

of the CGST Acl, 2017, provides that "in any other case, the date of

payment of tax". As submitted in para supra in the instant case there was

no payment of tax but only excess amount was paid by mistake under the

head of integrated tax. Therefore, time timit of two years mentioned in

Section 54(1) ibid that one has to make an application before expiry of

two years from the relevant date cannot be apptied for refund of any

other amount. Therefore, impugned order considering refund of any other

amount as refund of IGST and time barred as same was filed beyond two

years from the relevant date is beyond the provisions of Section 54(1)

ibid.

(vii) Since the said amount is not tax nor any suppty against the said

payment shown under the head of IGST, incidence of tax cannot be passed

on anybody but same was born by it only. This fact is also evident from

the Certificate issued by the Chartered Accountant to the effect that

incidence of tax has not been passed on anyone. Therefore, principte of

unjust enrichment as envisaged under Section 54(5) is not appticabte in

the facts and circumstance of the case.

(viii) lf the amount paid by them is to be considered as tax then atso, as

per Articte 265 of the Constitution of lndia, same was not levied and

cotlected under authority of [aw. Therefore, government cannot cottect

the said amount without authority of [aw. As per Articte 265 of the

Constitution of lndia not only [evy of tax but cottection of tax atso must

be under the authority of [aw. Thus, it is entitled for refund of amount

cottected without authority of law and retied upon fottowing case [aws:

a) Satonah Tea Company Ltd. Versus Superintendent Of Taxes, Nowgong

& Ors. - 1988 (33) E.L.T. 249 (s.C')

b) ITC Limited ' 1993 (67) ELT 3 (SC)

c) Parijat Construction - 2018 (359) D.L.T. 113 (Bom.)

d) 3E lnfotech - 2018 (18) G.S.T.L. 410 (Mad.)

e) Joshi Technotogies lnternational - 2016 (339) E.L.T. 21 (Guj.)

f) Oit and Naturat Gas Corporation Ltd. ' 2017 (354) ELT 577 (Guj.)

4. Personal hearing in the matter was conducted in virtual mode through

video conferencing on 8.6.7021. Shri P'D. Rachchh, Advocate, appeared on

behalf of the Appettant and reiterated the grounds of appeat and relied upon

\
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AppeaL No: Vzl102/RAJ/2020

case [aws submitted as part of additiona[ submission.

6. On perusal of the records, I find that the Appettant had made excess

payment of IGST amounting to Rs. 23,14,440/-, while fiting GSTR-3B for the

month of November, 7017 on 25.12.2017. Subsequentty, they fited refund claim

under Section 54 of the Act. The refund sanctioning authority rejected the

refund claim on the grounds that the relevant date for the purpose of ctaiming

refund under Section 54was25.17.2017 but the Appetlant fited refund ctaim on

24.7.2020, which was beyond two years from the retevant date and hence, it

was barred by limitation prescribed under Section 54 ibid.

6.'l The Appettant has contended that they had supptied goods which were

exempted from payment of tax but vatue of exempted goods was inadvertently

shown in the cotumn which was meant for integrated tax in GSTR-3B Return.

Since there was no inter-state or intra-state suppty of goods, the amount paid by

them cannot take the cotour of IGST or any other tax at at[. Therefore, amount

paid by them shoutd be considered as refund of any other amount under Section

54(1 ) of the Act and there is no relevant date defined in explanation (2) ctause

(a) to (g) under sub-section (14) of Section 54 of the Act, for refund of any other

amount. The appettant further contended that ctause (h) of Explanation 2 ibid

has prescribed date of payment of tax as relevant date for any other case not

covered 'in clause (a) to (g) but in their case, there was no payment of tax but

onty excess amount was paid by mistake under the head of integrated tax.

Therefore, time timit of two years prescribed in Section 54(1) ibid witl not be

appticabte to their case and their refund ctaim is not barred by limitation.

"SECTION 54. Refund of tax. 
- 

(1) Any person claiming refund of any tax
and interest, if any, paid on such tax or any other amount paid by him, may
make an application before the expiry of two years fiom tht relevant date in
such form and manner as may be prescribed :

G,
Page6ofl3

5. I have carefulty gone through the facts of the case, the impugned order,

grounds of appeal as wetl as additional submission. The issue to be decided in

the present appeal is whether rejection of refund ctaim for an amount of Rs.

23,14,4401- in the impugned order on the ground of limitation under Section 54

of the Act is correct, [ega[ and proper or not.

7. I find it is pertinent to examine the retevant provisions contained in

Section 54 of the Act, which are reproduced under:

L
\
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Explanation. 
- 

For the purposes of this section, 
-

(1) ...

(2) "relevant date" means -

(a) in the case of goods exported out of India where a refund of tax paid is
available in respect of goods themselves or, as the case may be, the
inputs or input services used in such goods, 

-
(i) if the goods are exported by sea or air, the date on which the ship or
the aircraft in which such goods are loaded, leaves lndia; or

(iiD if the goods are exported by post, the date of despatch of goods by
the Post Office concemed to a place outside India;

(b) in the case of supply of goods regarded as deemed exports where a refund
of tax paid is available in respect of the goods, the date on which the

retum relating to such deemed exports is fumished;

(c) in the case of services exported out of lndia where a refund of tax paid is

available in respect of services themselves or, as the case may be, the

inputs or input services used in such services, the date of-

(i) receipt of payment in convertible foreign exchange [or in Indian

rupees wherever permitted by the Reserve Bank of India], where the

supply of services had been completed prior to the receipt of such

paymenu or

(ii) issue of invoice, where payment for the services had been received

in advance prior to the date of issue ofthe invoice;

(d) in case where the tax becomes refundable as a consequence ofjudgment,
decree, order or direction of the Appellate Authority, Appellate Tribunal

or any court, the date of communication of such judgment, decree, order

or direction;

[(e) in the case of refund of unutilised input tax credit under clause (ii) of the

first proviso to sub-section (3), the due date for fumishing of retum under

section 39 for the period in which such claim for refund arises;]

(0 in the case where tax is paid provisionally under this Act or the rules

made thereunder, the date of adjustment of tax after the final assessment

thereof;

(g) in the case of a person, other than the supplier, the date of receipt of
goods or services or both by such person; and

(h) in any other case, the date of payrnent oftax."

7.1 On examining the facts of the case in backdrop of above [ega[ provisions, I

find that the Appettant had paid IGST of Rs. 23,14,4401- on25.12.2017 and fited

refund ctaim under Section 54 of the AcL on24.7.2020. They have admittedty

covered the amount in question under 'Any other amount' appearing in Section

J-

.y'o
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54(1 )of the Act. since, the refund claim was fited under section 54 of the Act.

it is natural that att the provisions of Section 54, inctuding limitation prescribed

therein, woutd be appticabte to the said refund ctaim. The relevant date for the

purpose of Section 54 of the Act has been defined under Exptanation (2) under

Section 54 of the Act. The Appellant's case is not covered under ctause (a) to

ctause (g) and hence, ctause (h) woutd be appticabte which prescribes date of

payment of tax as relevant date for cases other than listed in clause (a) to (g).

On apptying payment of tax as retevant date, which was 25.17.2017 in the

present case, the Appettant was required to fite refund ctaim before expiry of

two years i.e. on or before 25.12.2019. Since the Appettant had fited refund

ctaim on 74.7 .2020, it was ctearty barred by limitation as correctty hetd by the

refund sanctioning authority. As regards contention of the Appettant that what

was paid by them was not tax and hence, date of payment of tax woutd not be

appticabte to them, I find that when the Appettant had paid IGST of Rs.

23,14,4401- on 25.12.2017 by debiting from their etectronic credit ledger, it was

paid as 'tax' onty. lt was later reatized by them that they had paid tax in excess.

However, at the time of making debit entry in etectronic credit ledger, it was

towards payment of tax. Hence, date of payment of IGST has to be considered as

relevant date for the purpose of determining limitation under Section 54 ibid. I

rety on the Order passed by the Hon'bte CESTAT, Ahmedabad in the case of M/s

Narmada Pipes reported as 2013 (292) E.L.T. 51 (Tri. - Ahmd.), wherein in

identical facts, the Hon'bte Tribunal hetd that,

*3. I have considered the submissions made by the leamed Counsel and I find

myself unable to be persuaded by the submissions. The Lareer Bench of the

Tribunal in the case of BDH Industries lrd (supra) has held that whether the

payment is due to accounting error or whatever may be the reason. the debit

elEyjn thqacsalntsjs oqly larryards tlre payuqnt qf duty 4qd therqfore- ref,rnd

of anv amount which is debiled in the accounts has to be treated as refund of

du onl Since the Lar er Bench has decided that an debit en e in the

accounts towards Dayment of dutv has to be treated as duty, the Refund Claim

lor the same has to be treated as a Refund Claim for duty paid. In view ofthese

observations of thg I,arger Bench, the submission that the amount paid for the

second time. is only a dcposit and cannot be considered as duty, cannot be

sustained. Since it is a decision ofthe LarAer Bench ofthe Tribunal. the decision

has to be applied to this case also and the Appeal is required to be reiected. ...

/t

I

I

(Emphasis supptied)
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7 .2 I also rety upon the Order passed by the Hon,bte CESTAT, Mumbai in the

case of Benzy Tours & Travets Pvt. Ltd. reported as 2016 (43) S.T.R. 625 (Tri. -

Mumbai), wherein it has been hetd that,

"5. I have carefully considered the submissions made by both the sides. I find

that the appellant have admittedly paid the service tax on Business Auxiliary

Service even though such service was not leviable to service tax. However for

the purpose of claiming refund of such amount of service tax, which was paid by

the appellant, in the Central Excise Act Section l lB is only provision which

deals with refund of any amount refundable to any person. Section I 18 is

applicable in the case of service tax matter by virtue of Section 83 ofthe Finance

Act, 1994. ln my view, since the amount claiming refund by the appellant can be

refunded only under Section l1B, the limitation provided in the said Section

shall also apply for sanction of refund. There is no other provision for refund of

Service Tax/Excise duty except Section 1lB of the Act, therefore limitation is

applicable. It is the contention of the Ld. Counsel that if the service is not a

taxable service the payment made is without authority of law, hence Section 1 18

is not applicable for refund of the such arnount. In this regard, I am of the view

that in every case of refund the amount is refundable only where it is not payable

acc such am unt shal

authority of law if this is accepted then Section 11B will stand redundant as in

every relirnd matter Section I lB shall not apply for the reason that any amount

which is refundable is neither the service tax nor excise dutv and all such

amount shall be deemed to be paid without authority of law. Therefore in my

considered view. at the time of payment the assessee pays the amount under a

particular head such as service tax, excise dutv etc. and when subsequently it is

found that this amount is not payable, the same amount stand refundable to the

assessee and such refund is treated as rnd o ce tax/du onl . Thereforef serv tv

the orovision if anv annlies for refund of such dutv is onlv orovided under

Section 11B and there is no any other provis ion. Therefore in my view. any

amount which is to be refunded shall be refund ed accordance with Sectionn

1 1E} which include the condi on of time limitation

(Emphasis supptied)

7.3 latso rety upon the Order passed by the Hon'bte CESTAT, Mumbai in the

case of State Bank of lndia reported as 2020 (34) G.5.T.1. 562 (Tri. - Mumbai). ln

the said case, the appettant therein had filed refund ctaim on the ground that

they had paid excess service tax by mistake, which was otherwise not payable by

\
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them. The refund claim was rejected on the ground of limitation. On an appeal

the Hon'ble Tribunat has hetd that,

"5. The facts are not under dispute that the appellant had filed refund

appiication on 4-5-2011, claiming refund of service tax paid during the period

2007 -08 and 2008-09; that the said application was filed under Section 1lB of

the Central Excise Act, 1944 made applicable to the service tax matters vide

Section 83 of the Finance Acl, 1994; and that the refund sanctioning authority

had adjudicated the refund applications under the said statutory provisions.

Section 11B ibid deals with the situation of claim of refund of duty (service

tax). Clause (f) in explanation (B), appended to Section 118 ibid provides the

relevant date for the purpose of computation ofthe limitation period for filing of

the refund application. In the case of the present appellant. the relevant date

should be considered as the date of pavment of service tax. Section 11B ibid

mandates that the refuld appliqation has to be filed before expiry of one yga!

from the relevant date. ln this case it is an admitted fact on record that the

refund application was filed by the appellant beyond the statutory time

Iimitation nrescn bed under the statute. Therefore. the refund sanctionlns

authoritv adiudi catin I.1 the refund issue under the statuto has no ootion or scoDe

to take a contrary view. than the limitation period prescribed in the statute. to

decide the issue differently. ln other words , when the wordinss of Section 11B

atq qlear and unambiguous, different intemretations cannot be placed by the

authorities functioning under the statute and they are bound to obey the

dictates/provisions contained there in."

(Emphasis supptied)

8. The Appettant has contended that if the amount paid by them is to be

considered as tax then atso as per Articte 265 of the Constitution of lndia, same

was not levied and coltected under authority of taw. Therefore, government

cannot coltect the said amount without authority of [aw. As per Articte 265 of

the Constitution of lndia, not onty levy of tax but co[ection of tax also must be

under the authority of [aw. Thus, they are entitted for refund of amount

coltected without authority of law and retied upon various case [aws.

8.1 This appeltate authority is a creature of statute and has to function within

the ambit of the statute which has created it. So, when Section 54 of the CGST

Act,2017 has stiputated limitation for claiming refund under that Section, then

such [imitation is required to be fol[owed. This appettate authority has no power

to condone detay over and above limitation of two years prescribed under

-R$\rt8'
...-i llB
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Section 54 of the Act. I rely on the judgment rendered by the Hon'bte Supreme

Court in the case of Doaba Co-Operative Sugar Mitts reported as 1988 (37) E.L.T.

478 (S.C.), wherein the Apex Court has held that,

"6. It appears that where the duty has been levied without the authority of law or

without reference to any statutory authority or the specific provisions ofthe Act

and the Rules framed thereunder have no application, the decision will be

guided by the general law and the date of limitation would be the starting point

when the mistake or the error comes to light. But in makins claims for refund

before the deoartmental authoritv. an assessee is bound within four comers of

the Stalute and the periqd qf l4qil4liorr prescribed in the Central Excise Act and

the Rules hamed thereunder must be adhered to. The authorities functionins

under the Act are bound by the provisions of the Act. If the proceedings are

taken under the Act by the departrnent, the provisions of limitation prescribed in

the Aot will prcvail."

vided by the Fiish Courts Aoex Coand urt are ma1

tl ufls on It clear

nly by exercls DOwers

that ifier the

(Emphasis supptied)

8.2 lhave examined the case laws of 3E infotech - 2018 (18) G.S.T.L.410

(Mad.), Joshi Technologies lnternational Ltd'2016 (339) E.L.T' 21 (Guj'), Parijat

construction - 2018 (359) ELT 113 and oit and Naturat Gas corporation Ltd. -

2017 (354)ELT 577 (Guj.) retied upon by the Appettant. lfind that said decisions

have been rendered by the Hon'bte High courts by invoking powers vested under

Articte 226 of the constitution of lndia in writ jurisdiction whereas this appetlate

authorityisacreatureofstatuteandhastofunctionwithintheambitofthe

statutewhichhascreateditandcannotassumePowersandjurisdictionsof

constitutional courts such as the Hon'bte High Court' l' therefore' cannot

condone detay in fiting refund application, ignoring the timitation prescribed

undersection54oftheAct,MyviewsaresupportedbytheorderoftheLarger

Bench of the Hon'bte CESTAT, Chandigarh passed in the case of Veer Overseas

Ltd. reported as 2018 (15) G'S'T'L' 59 (Tri' - LB)' wherein it has been hetd that'

"8 Here it is relevant to note that in various cases the High Courts and the

Apex Court have allowed the claim of the parties for refirnd of money without

applying the Provtstons of limitation under Section 11B by holding that the

amount collected has no sanctitY of law as the same is not a duty or a tax and

accordinglY the same should be retumed to the party' We note such remedies

the Cons tuti n.tl o wTl
titutionalh

nal servl tax

ln

rrtY nor the 'Irib
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powers for allowing refund bcyond the statutorv time-limit prescribed by the

Iaw. Admitledly, the amorrnt is paid as a tax, the refund has been claimed from

the iurisdictional tax authorities and necessaril y such tax authorities are bound

by the law goveming the collection as well as relind of any tax. There is ao

legal mandate to direc! the tax authority ta act beyald 1h9 sl4tu(aly pay/glr

binding on them. The Hon'ble Suprem e Court in Mafatlal Industries Ltd.

(supra) catesoricallv held that no olaim for refund of any duty shall be

entertained except in accordance with the provisioqs of thqgtatute. Everv claim

for refund af sxcrse dulf sau bLmqde qdy uq.der 4nd in accordance with

Section I 1B in the forms provided by the Act

(Emphasis supptied)

8.3 I have also examined the case laws of Satonah Tea Company Ltd. Versus

Superintendent Of Taxes, Nowgong & Ors. - 1988 (33) E.L.f .249 (S.C.) and ITC

Limited - 1993 (67) ELf 3 (5C). ln both cases, the Appetlants came to know that

they were not required to pay tax on the basis of judgments rendered in other

party's case. The Appetlants had fited refund ctaims, which were rejected on the

ground of timitation. The Hon'bte Supreme Court held that where tax or money

has been reatized without the authority of [aw, the same shoutd be refunded to

the party and that the court has power to direct for refund under Articte 226 of

the Constitution. However, as discussed above, this appettate authority is bound

by the provisions contained in CGST Acr, 2017 and has to adhere to the

timitation prescribed in the Act, as hetd by the Hon,bte supreme court in the
case of Doaba co-operative sugar Miu.s cited supra. Hence, this appettate
authority cannot condone detay in fiting refund ctaim over and above 2 years
prescribed under Section 54 ibid.

9. The Appettant has contended that principte of unjust enrichment as
envisaged under section 5a(5) is not appticabte to their case, since the said
amount paid by them was not tax nor against any suppty and hence, incidence of
tax cannot be passed to anybody but the same was born by it onty as evident
from the certificate issued by the chartered Accountant to that effect. since,
the refund ctaim is not sustainable on limitation, as hetd by me above, r do not
find it necessary to examine whether doctrine of unjust enrichment is appticabte
or not. l, therefore, discard this contention.

\w Page 12 of 13
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10. ln view of above discussion and findings, I hotd that the refund ctaim fited

beyond timitation prescribed under Section 54 of the Act is not maintainable and

correctty rejected by the refund sanctioning authority as barred by timitation.

11. ln view of above, I uphotd the impugned order and reject the appeat.

12.

12.

qffi dnr rS ff .rt srfi'm+.r frq-drcr srttr d{+ t ftqr qrdr tl

The appeal fited by the Appellant is disposed off as above.
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