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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 [ Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The appeal under sub section %} and (2A] of the secuon 86 the Finance Act 1994, shall be filed in For ST.7 as
prcsrnﬂr.d under Rule 9 {iﬁx&.ﬂ Al of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excige {Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizang the Assistant Commissioner or Deputy
Commussioner of Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 109 of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penally alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include ;
i) amount determined under Section 11 D;
i1} amount of erroneous Cenvat Credit taken;
iit) amount payvable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not aﬁpl; to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No'2) Act, 2014,
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Appeat No: V2/75/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s Rototon Polypack Pvt. Ltd, Rajkot (hereinafter referred to as
“appellant”) has filed Appeal No. 75/Raj/2020 against Order-In-Original No.
03/D/AC/2019-20 dated 30.04.2019/ 10.05.2019 (hereinafter referred to as
“impugned order”) passed by the Joint Commissioner (in situ), Central GST

Division, Rajkot-| (hereinafter referred to as “adjudicating authority™).

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of ‘Flexible Packaging Material’ falling under Chapter 39 of the
Central Excise Tariff Act, 1985 and was registered with Central Excise
Department having Registration No. AABCRO096FXM001. During the course of
audit of the records of the Appellant undertaken by the Departmental officers, it
was observed that the Appellant was engaged in manufacture of ‘Flexible
Packaging Material’ classifying the same under CETH 39201092 and discharging
Central Excise duty @ 12.5%. The principal raw materials were Polyester film,
CPP Film, Polythene Film, BOPP film, printing inks, adhesives, additives and
various chemicals. It was observed that the articles of conveyance or packing of
goods of plastic of Polymers of ethylene were classifiable under CETH 39232100
of the Central Excise Tariff Act, 1985 and by virtue of Notification No. 12/2016
dated 01.03.2016, it was chargeable to Central Excise duty @15%. It appeared to
the Audit Officers that the Appellant had short paid Central Excise Duty @2.5%
during the period from 1.3.2016 to 31.3.2017. Based on Audit observations, Show
Cause Notice No. VlI(a)/8-390/Circle-1/AG-07/2017-18 dated 18.4.2018 was
issued to the Appellant demanding Central Excise duty of Rs. 11,28,678/- for the
said period.

2.1 Since the Appellant continued classifying their product under CETH
39201092, a Statement of Demand bearing No. V. 84(4)13/MP/D/ 2019-20 dated
29.4.2019 was issued to the Appellant for the period from 1.4.2017 to 30.6.2017
calling them to show cause as to why Central Excise duty of Rs. 2,54,058/-
should not be demanded and recovered under Section 11A of the Central Excise
Act, 1944 (hereinafter referred to as ‘Act’), along with interest under Section
11AA of the Act and proposed imposition of penalty under Section 11AC of the
Act.

¥4 5 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed the demand of Rs. 2,54,058/-
tien_11A(4) of the Act, along with interest under Section 11AA and

ed T}E'n‘a‘zfty\qf Rs. 2,54,058/- under Section 11AC(1)(c) ibid.
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Appeal Mo: V2/7T5/RAL2020

3. Being aggrieved, the Appellant preferred the present appeal, inter-alia,

on the various grounds as under:
(1) The adjudicating authority has erred in confirming demand ignoring
the fact that the product being manufactured by the appellant was being
classified and approved by the Department from so many years and while
proposing change in classification, no documentary evidence is either
produced by the Department or Audit party. Hence, the impugned order is
liable to be set aside; that adjudicating authority has erred in confirming
the demand ignoring the fact that the statutory record of the appellant
were audited by various audit party prior to the audit by concerned party

and none of the officers had ever raised any objection on the classification.

(ii) That during the course of personal hearing of earlier show cause
notice, samples of the product being manufactured and cleared by them
were submitted which proved beyond doubt that the same cannot be
classified under the heading as proposed by the Department; that unless
the basis of change in classification is clarified by the department proper
submission cannot be made and hence it is prayed that the very basis of the

modification may please be clarified.

(i) That the heading proposed by the Department is for the product
bags and sacks whereas the product being manufactured by them is nothing
but the pouches which can be used only for packing of goods but not for
transportation of the goods. The adjudicating authority has erred in
overlooking the samples produced as also the fact that the product being
manufactured cannot be classified as bags or sacks and hence Notification
referred is not applicable. The basic difference in the nature of the
product does not seem to have been considered by the department while

proposing the modification in classification of the product.

(iv) That it is a settled proposition of law that the burden to prove
classification is on the person who alleges such classification; that unless
the burden lying on the department is discharged the classification as
proposed cannot be modified and accordingly the proceedings are liable to
be dropped. In any case there is no suppression of fact and hence the
proceedings initiated under Section 11AC cannot be sustained as also the

demand cannot be confirmed.

(v) That the adjudicating authority has erred in confirming duty by

invoking extended period of limitation ignoring the fact that their statutory

Page 4 of 9




Appeal Mo: V2/75/RAJ/2020

record/documents were scrutinized by the Department time to time and
Department had full knowledge of the fact of the case, hence allegation of
suppression of fact with intention to evade payment of duty cannot be
sustained and consequently demand beyond the period of normal limitation

is bad in law and liable to be set aside.

(vi) That they are holding registration with the department since long
and the Departmental officers have visited their premises many times for
the official reasons and were aware of the activity being carried out and
hence the allegation of Mis-declaration of fact cannot be alleged and
consequently the proceedings on such ground cannot be sustained or the

penalty on such ground cannot be imposed.

4, Personal hearing was conducted in virtual mode through video
conferencing on 12.2.2021. Shri Paresh Sheth, Advocate, appeared on behalf of
the appellant and reiterated the submissions made in appeal memorandum and
stated that demand for earlier period has been decided in their favour by the
then Commissioner (Appeals), Rajkot.

5. | have carefully gone through the facts of the case, impugned order,
grounds raised in appeal memorandum and oral submission made at time of
hearing. The issue to be decided in the present appeal is whether ‘Flexible
Packaging Material’ manufactured by the Appellant is classifiable under CETH
No. 39232100 or not ?

6. | find that the Appellant was engaged in manufacturing of ‘Flexible
Packaging material’ which was manufactured out of Polyester film, CPP Film,
Polythene Film, BOPP film, printing inks, adhesives and additives and various
chemicals. The Appellant was classifying the said product under CETH No.
39201092 and was paying Central Excise duty ®@12.5%. The team of officers
during the course of Departmental audit found that the articles of conveyance or
packing of goods of plastic of Polymers of ethylene were classifiable under CETH
No. 39232100, which attracted duty ®@15% under Notification No. 12/2016 dated
01.03.2016. It was also contended that the product manufactured by the
Appellant was classifiable under CETH No. 39232100 and not under CETH No.
39201092 used by the Appellant. The adjudicating authority confirmed Central
Excise duty demand of Rs. 2,54,058/- under Section 11A of the Act which was
allegedly short paid by the Appellant by wrongly classifying their product.
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6.1 The Appellant has contended that the heading proposed by the
Department is for the product bags and sacks whereas the product being
manufactured by them is nothing but the pouches which can be used only for
packing of goods but not for transportation of goods. That it is a settled
proposition of law that the burden to prove classification is on the person who
alleges such classification and unless the burden lying on the department is
discharged, the classification cannot be modified. The Appellant further
contended that the statutory record of the appellant were audited by various
audit party in the past but none of the officers had ever raised any objection on

the classification of their goods.

7. Since classification of ‘Flexible Packaging material' is under dispute, it is
pertinent to examine the relevant tariff entries under which said product is
classified by both the Appellant as well as the Department as under:

+ Classification by the Appellant

* Tariff Item Description of goods

(1} (2)

3520 OTHER PLATES, SHEETS, FILM, FOIL AND STRIP, OF PLASTICS,
NON-CELLULAR AND NOT REINFORCED, LAMINATED, SUPPORTED
OR SIMILARLY COMBINED WITH OTHER MATERIALS

392010 - Of polymers of ethylene:
--- Sheets of polyethylene:

39201092 -— Flexible, plain

+ Classification by the Department :

3923 ARTICLES FOR THE CONVEYANCE OR PACKING OF GOODS, OF
PLASTICS; STOPPERS, LIDS, CAPS AND OTHER CLOSURES, OF
PLASTICS

- Sacks and bags (including cones) :
3923 21 00 -- Of polymers of ethylene

8. The Appellant has not produced product sample before me and hence, it
is not possible for me to examine product vis a vis relevant tariff entries. | find
that the Appellant had produced product samples before the adjudicating

authority, who has recorded following findings, after examination of samples, as

under:
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Appeal No: VZ/75/RAL/2020

“16.  On examination of the samples submitted by the Noticee, | find that the
Flexible Packaging Material of plastic (pouch) manufactured by the Noticee as
per the choice of their customers falls under the category of ‘Articles for
packaging of goods, of plastics” They manufactured and sold their goods as
‘packaging material® of specific design and size but not as films. Films are not
capable of packaging commodities. The products manufactured by the Noticee
were packing materials for their buyers which they used as pouches for
packing of the other products. Hence, they cannot be classified as “other plates,
sheets, film, foil and strip, of plastics’ under 39201092, Therefore, I find that
the product namely ‘Flexible Packing Material of Plastic (pouch)’ used for
conveyance or packing of goods made of plastics are rightly classifiable under
the CETH 39232100 and the same attracts 15% Central Excise duty as per
entry no. 148AA of the Notification No. 12/2016-CE dated 01.03.2016.”

8.1 On going through the above findings, it appears that the Appellant
manufactured flexible packing material in pouch form having specific design and
size and such pouches were used for packing of other products. Now it has to be
decided whether flexible packing material in pouch form would fall under CETH
No. 39232100 as held by the adjudicating authority or not.

9. | find that against CETH No. 39232100 reproduced supra, description of
goods is mentioned as “-- Of polymers of ethylene”. Further, entry immediately
preceding said tariff item is “- Sacks and bags (including cones)”. The use of
single dash (-), double dashes (--) and triple dashes (---) prefixing entries in the
tariff and how to read them is explained in the General Explanatory Notes as
under :
*(1) Where in column(2) of this Schedule the description of an article or group
of articles under a heading is preceded by “-”, the said article or group of
articles shall be taken to be a sub-classification of the article or group of articles
covered by the said heading. Where, however, the description of an article or
group of articles is preceded by “--", the said article or group of articles shall be
taken to be a sub-classification of the immediately preceding descriptions of
article or group of articles which has “-". Where the description of an article of
group of articles is preceded by “---" or “---", the said article or group of
articles shall be taken to be a sub-classification of the immediately preceding

description of the article of group of article which has “-” or *--»
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Appeal Mo: V2/75/RAN2020

cones)”. Thus, it is apparent that CETH No. 39232100 will cover sacks and bags
(including cones) of polymers of ethylene. In the present case, the Appellant
manufactured flexible packaging material in pouch form. The pouches cannot be
equated with sacks or bags. Even though, the pouches so manufactured by them
were meant for packing of goods as observed by the adjudicating authority and
‘articles of packing of goods’ is covered by Tariff Item No. 3923, then also the
pouches cannot be considered as sacks or bags so as to get them classified under
CETH No. 39232100.

10. It is pertinent to mention that the adjudicating authority has given more
stress on how the impugned product would not fall under CETH No. 39231092
claimed by the Appellant. It is irrelevant for the purpose of present proceedings
whether the items manufactured by the Appellant would fall under CETH No.
39201092 or not. The adjudicating authority was required to show that product
being manufactured by the Appellant would fall under CETH No. 39232100 to
demand differential duty @2.5% in terms of Entry No. 148AA of the Notification
No. 12/2016-CE dated 01.03.2016. However, the adjudicating authority has
failed to discharge the onus that the product manufactured by the Appellant
would fall under CETH No. 39232100. It is settled position of law that when the
Department is disputing assessee’s claim for classification of goods under a
particular heading, responsibility lies on the Department to prove their claim. |
rely on the judgement rendered by the Hon'ble Supreme Court in the case of
H.P.L. Chemicals Ltd. reported as 2006 (197) E.L.T. 324 (5.C.), wherein it has
been held that,

“29. This apart, classification of goods is a matter relating to chargeability

and the burden of proof is squarely upon the Revenue. If the Department

intends to classify the goods under a particular heading or sub-heading

different from that claimed by the assessee, the Department has to adduce

proper evidence and discharge the burden of proof. In the present case the said

burden has not been discharged at all by the Revenue. ... ..."

11. | also observe that appeal of the Appellant for previous period was
decided by the then Commissioner (Appeals), Rajkot in Appellant’s favour vide
Order-in-Appeal No. RAJ-EXCUS-000-APP-088-2020 dated 5.8.2020. The present
demand is for subsequent period. There is no change in the legal provisions

emerging from the case records.

12.  In view of above discussion, | hold that the adjudicating authority has
failed to prove that the product manufactured by the Appellant would fall under
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CETH No. 39232100. Consequently, the confirmation of demand of Rs. 2,54,058/-
is not sustainable and is required to be set aside and | order accordingly. When
demand of duty is set aside, recovery of interest and imposition of penalty under
Section 11AC are also set aside.

13.  In view of the above, | set aside the impugned order and allow the appeal.

14.  rdfieiedl gRIgs @1 118 e &1 FAgerr Iwied add @ fFarwman # |
14. The appeal filed by the Appellant is disposed off as above.

P | "‘*"MMF'K ool

Commissioner (Appeal

By Regd. Post AD

To, HarH,

M/s Rototon Polypack Pvt. Ltd., 7. Ve uifeds wsae fefies,
Sakhiyanagar Industries, FR@TR 35,

Opp. Dharmajivan Ind. Area, | erfeitay sefcaq o & 9w, @
B/h S.T. Workshop, Swami Narayan | & gduifg & e Ioia@re.

Gurukul, Rajkot. |

ufafeif -
1) g%ﬂmﬁmﬁmmwwﬁ HEHGEIE B SHBRI
|

2) &rraﬂﬁ,a‘é%qﬁﬁmmﬁ%ﬁﬁumw, THIE AGaied, AGEHIe B HawgH
HaTe 7

3) JY Y, 9% U9 Hal Y Ud B IAG Yed, T9De-1 HUSH, & A9
Hraare! gql
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