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aft grfrter 
T'rrR, 

3rT5tr (3ifi€q), <r6frail-a1qrftd7

Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

oTTr 3rgs/ riTfi 3nF/ sqr{s/ E6rrfi qr{s, +Ffi?r 3icl? tlEF/ +{rfr,q< [fd+4rdr,

{t"r{'td / qrqflrr / 
'rtefterrqr 

aRr srrRfu( erfr 1o art+ t gB-a: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central

Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q qffi &, vffi {t{ t4 .Itrt /Name&Address of tlle Appellant & Respondent

(L)

(n)

(in)

M/s. Rototon Polypack Ptrt Ltd, Sakhiyanagar Industry, Opp Dharamajivan Industrial A.ea'Behlnd S T
Wotkshop,SwaIli l{arayan Gurukul, Rajkot,Gujarat

ts qr<{r(3lfiq) i qftd +r{ qft ffifua rft+ t rrf+ rrirr+r& i rrF}nrq s qcH 3rftm aI fi ffidr ir/
Any person aggrieved by this Order-in-Appeal may file ar appeal to the appropriate authority in the folowing

,ftqrufs ,A+q sdrrc eJ6 r'{ t{Fr wft{tq 'qrqrfu6",r n sft qfi-i{,}d-q s-sr{ rr"6 orfuftn-< , 1944 ff Er{T 35B i
]iT,l-d Dri R-n qftF,,rr, i99a ff!rr'I86 + rd,i-4fi-Efift, r rrn &w rrff i v

Appea-l to Customs, Excise & Service Tax Appellate T.ibunal ulder Section 358 of CEA, 1944 / Under Section
86 of tie Finance Act, 1994 an appeal lies to:,

ilftfiar {iqiF{ i FqFffr mt qmi ftqr eI.{, idrq :r"nrr {q \r4 i-{rf( q,ffi{ qrqrD-r.lT fi Belc qi5, n€ ai6 + 2,
xr. t. .9.c. ;r€ Hr, +] ff arff qrQr. rl

The special bench ofCustoms, Excise & Service Ta-x Appellate Tibunal ofWest Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

Tr-r+'rE? ttal t T rE.r.' 3T{Fii 6 rr,lrrr ,irq qS qfr +qr ?rq.drq rirrE cF{ -i +{rrl 3r'ffirc ,{rcrfuff r

{i}+z)ff 'rDrq difu .ftfu+r,.frfra rr, ercr4l T{i arqrai ir*rerqra rZ." q tdrfilrfiarftq ri

To the West repional bench of Customs. Excise & Service Tax ADDeLIate Tnbunal ICESTAI at. 2"d Floor.
Bhaumal Bhaw-ai. AsaJwa Ahmedabad-38oo16rn case of appeals other than as nientioned in para l(al

,rffiq 'qrqrftrr.q 
*' qqer +ftz rqa firq + fiq +-fi'q rre tr (*.frot1M, 2oot, + F{q 6 + rrd+d faait B-rr

,rqTq1EA-36rqr,rii-'iite-rifuqrn|T(TrR.rsr=iqaqc6qT+TAhqrq.q7r-'lqrErlq,ffqiq,qrqffqi,r+,
Trnrr rlqr qctfl, Fcrr 5 {Fs qr s{+ Ec,s dFe rqq qI 50 qrl4{qg*s 3iq-fl 50 {rq {qq } 4ftrfi* fr Fqer: 1,000/- Ert,
5.000i- Eri q-r{r 1o,ooo/- sq} +r Fuiffi m ,F+ 6r rts dTff 6.r ft?riftn oF{ 6r qq-ir, *idftr nffiq =fiqrfrfr.qr
ff,n-* + qrrc+ 

'Frqr' + c q F+trt S qrtB-T{ Ar + Aa zlr rr4 -eift-{ t+ irv ani ftrr -rr+r qrRrr |{aQrTETT
.irr+ra, i+ ff lq rncr + +rr qrfirr qri rinftr jr'ffiq;fl,rf"Fr',r +t crr6l FT{ t r qfi aerr {+ ni+,) } frrr 3r#+--{ +
qTq 500i- xqn 6r ftufftr rya -rqr 6rrr *.n r/

The arrDeal to rhe ADnellete Trrl)unal shall be frled m ouadruoLcate in form EA-3 / as Drescrlbed under Rule
6 ot Cenlral F-xcise' lADoealt Rules.200I ald shall Ue accoinDanled asainst one which al least should he
ac( omoanied bv A' f6e of Rs. I.000/ Rs.50O0/-. fs.10.000/. where amount of
du r vddmand /inteiest / DenaIw /refund rs uDto 5 Lai.. 5 Lac to 50 Lac and abovi 50 Lac respecuvely in the
forrir of crosded bank draJt ui 'favour of AsSl. Ressl-ri of branch of alrv nominated public seitor bank ol the
r,lrce where rhe hench of anv nomnated Dublic"sector barlk ot the Dla-ce where the'bench ol the l'rrbunal rs
irtuaterl Appntation maaeloi grant of staj, shall be accompanred by a tee of Rs 500/-.

3{ffia qrflftrfflr } scer 3{ft{, ft{ 3Tlilft{q, r 99aff emr 86(1) + tr4 t{r6.lM, 1994, hfi-rc 9(1) fi dd

ftrfftd rqa s.T.- 5t ?r< qfui i'fi er cffi r"i rcq qr.r ftF 3ndrr t R-d 3r'ft{ ft .rff dr, 3-ffff rFd {r4 i' liqn Et (c{{
t '-{ vfr s-flFr{ #t {rftq) n, t{{ ; 6q + q.q .'6 cii + q[q, TiI +{r{, ff ci.r ,qrd f,l qi'T st' {ff{I T q-r 1qiqr, -r"
s qrc {r Trr+ {c,s Errs xqrr qr 50 4rq x'rrr r+ 3rlrfl 50 ;nE Eqr q '+ftr+ ? i r.estl 1,000i- FrA. 5,000/- Frn 3r-I{l

10.ooo/- E9II Fr ftaift4 dql srq fi rft q-fl 6ir fiuift< sr.a 6I q.r{r{, .i;itrI4 ,'H?{ 'qrqrfi]{ 
T +r 'Irqr 4' q7rfi

rF#r- t am q irAnh qfA# eI{ n ++ aIrT trr4 r@.ifdi t+ Erqr arr # 7.r-r {GrI , 'HFrr lTE 6I *r.n--. aa f r-q

fur t +{r arEI rfl -ifua ptrrq 
'qrqrftr+.q ft 

g'r,rr Ern I r ,ffi ,,necr (C ?rilr) ; fr' ?n-.4-'ri I- qrrT 500/- ..'rr

3Trecr {r ft-{ia /
Date of Order:

qrft{Gffilfi-q/
Date of issue:

(A)

ef6 Try 6TTr drm r/

(B)

::3{qfr' (3r{t€s) 61 6rql"r+,a-q qr"i *qr 6cafr( +*q s-.qr< ws::
O/O THE COMMISSIONER (APPEALS), CST & CENTRAL EXCISE,

Blft+ re,;fr qe ft tr++ / 2nd Floor. CS1' lJhavan.

iq#ftrr is, / Race Course Ring Road,

?TiiFlz / Rajkot - 160 001

rFr€g srfi q.S.iln:-

&

tIe



(')

(c)

...2...

G-f, 3f*ft{q,199aff sET 86 +3.r-tlr{I"ii (2) q'j (2A) s 3rriid.f ff.rfr sr+E, +{rf{lM, 1994,}ft{c9(2) tr{
9(2A) + fi Bqtft-a cs{ S.T. 7 + ff qr qr7ft {-,{ rqi qrq :n5'm, *-4c serr< rJ-{ 3rrFIT 3lr5s (3r.fi-{), Ardlc r.Tr< tq ar.J

crF{ 3{e{ ff Tftqi {a-{ +} (Tfi n r|{ Tft TqrFrd -rJt 
"TCI.) 

{r argm arn 16rr+ wrgm 3i,fir sqr{in, affiq ri.n" sl-fr/
+{F., + !.Sffq -rp{rlem."r E:r qr+r{ q"i +.4 Tr F+.ri ra ari {tu fr cft fr qBT i n{,1 fif,t fFft I /
Thc aDoeal under sub sccuon (2) and (2At ol the se(Lon 86 l}re Finance Act 1994, shall be f ed ln For ST.7 as
prescfibed under Rule 9 {21 &g(iAl ot the Se.vr(e T -'( l{ules, 1994 and shall be accompanred by a copy of order
bf Commissioner Central Excrs]c or Commlsslorrer Cenrral'Exclse (Appeals) (one of rlhrch shal be'd cerufied
copy) and (opy ot tie order passed by the Comm r ssionela u t hor rzing t}le Asslslant Commissroner or Deputy
Comm,ssloner of Ccntral Excise/ Service Tax lo liie t}1e appeal before rhe Appellaie Tflbunal.

frqr qJ"+,, ffiq :r.qn cl-6 Tla t-{rf{ 3rfttrls yrFffrrrl (@) + qft 3rtri } qrqn t i-fi-q 3-(-rn 1I"+ 3TftIft{q 'l 944 ff urfl
35qs+ dT,f{, fr +G+q af*ftTq, 1994 ff ql-l 83 + 3idfd +{rf. +t *<FI+ rdt, qq qasThcfr 3{ffiq yrE{(TI t
cr.lF F{t {Tq sdrr( rl"s/t{r fi qiT h 10 vfrsrd (10%),;l{ci'irf,rt{ct{rffidt, qr Ertil, o-+ia?gqinrffi{1,6r
rrr+rq B-fl r.rr. zsri fu rq ur- + rata rq. F+ Trt Er'+r qiFir ?q ?rf,t aq rrrg E.rrr 4 !rf!r+ a iTr- dq r,crd rJ"4 qs nqrr + .rrf{ "qirr ?fl qn cl=E,' n +s cflft-r ]

(il ur4 1146-,r;r,t-'flq
(n) nalz qqr 6t tfr r{ rir< rrlqf
(in) t+*rcrrlMtiFfi6 + iiir.td tq.{r
- 4rri fi ?q e'r{r + qrftrrn ffiq ({" 2) 3rftlG-{c 2014 6 3iRiT } T4 fuff 3rfi-{i{ yiffi t qqH B-sr{rfi'{
+T{r< Tff r,,j 3r'ffq di irFI {fr ait/

For an appea.l to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made appLcable to Senice Tax under Seclion 33 of the Frnance Act, 1994, an appeal aqainst this order shau lie
before Lh'e Tr rbunal on pawnent of I0oo ot Lhe dulv dcmanded where dutv br dutv and o"enaltv are in drsDute. or
penalty. where pcnalty alone is rn drspule. provrded the amount of pre"deposrt'payatile woild be subli,ct tb a
ceiling of Rs. l0 Crores,

Under Central Excise and Senrice Tax, "Duty Demarded shall include :

Ill amount determrned under Se( llon I I D:
(ill amounl oferroneous Cenval Credjt taken;
{in) amount pavable under Rule 6 ofthe Cenvat Credit Rules

. pro\,1ded fuflher tiar thc provrsrons oI thls Sectjon shall not applv to the stav aDDlicatron and aDDeals
pending before anv appellare authbrity prior to the corrmcncemenr of thi, Finan.e lNo:2) A'ct, 2O I4.

qrrt qr+rr dr+twq qrifi :

Rcvision application to Oovertrment of India:
T{ eTi,r fl 'i'i'tqqqrtr-+r ffi{fu4 qr{+ ii,A-rTq r-q[a sf.6 3{ftfffq, rg94 ff urrr 35EE }, ,.qqrrt6 + ,<ria-rrs-, qF;rs,
r fi rpqr., 

T{rieior 3n+.{ #,Q-d riaFt-d. ?T &r El'r.r €}tr cFr-. ,ftq &q rr++, qr< cr,}, ;r* d4- t t OOO I , fr fr{r
7T:IT qTrf,rrt /
4 ,evrsroil application lies lo the Under Secrclary, to rhe Covemmenr of lndia. Revision AoDlicabon Unil
Ministrv of Fi6ance. Departmenl o[ Revenue, 4dr tsloor, Jeevan Di?o BuJdinn. Farii-amani-Stit'et.-N; 'D;iHif
I1000f, unde-r Section f5EE of the CEA 1944 rn respecr oithi fotlo,",inE aaae, Eov-rn-ad 5f nisT !i6visij'to-iiiii-sectjon ll) of Section-35B rbid:

Sftqrrhf,F{t{E-qrq+qT+iii,TerT{qr4F6*lqr.n+rffi+rnerratrgr{rd+cRrwr++{rnqIR*r3r,q+-rrr+rrqr&,,
E#i rr{ $i<r" E { Eqt {er' Iz.'rr'Irqr +;t rr, {r Ei{'r ri-F r]7 t qr }i3|'q'ii q-d + Tris,''r * *.n, Eifr sii-r{r+ fl fii,ft
qlTr rJE q qI;T s T{,qr{ + qrc;T qt/
In case of any loss of goods, whgre the loss occurs in traJlsit ftom a factory to a warehouse or to another factory
o! frgm qne Warehouse to anotler during the course of processing of tha goods in a warehouse or in storag_e
whether in a factory or ii a warehouse

Tr+$'EtT-drz-q}frqia-fltzri?:nBfutrrirA++f+rrwrl,1.rtid.qrcrEr1-q+q-.(ft+e)+crtr+t,:i rrrq + errr l+ft rry qr irz iir F-qh fi .rfr ir /
In case oI rebale ofAury of exc,se on qoods exported to any .ounul or lerrilory outside India of on'er(cisable
material used in the lnahufacture ofthF goods Vrhrch ar-e exporled lo"any countri or territory oulside lndla.

qft rq< rrq +I rrrr+ra F+r, B+t qr.r + +r2,. x-re r !l4- {i q]7 f+qir FFqr rrrf I
In case oi.x.ood s tx'portFd outsrdplndia ex:porl to NFEaI or Bhuran, wrthour paymenr ol dllry.

qFrFzrl rcra + T-rrr{ cra, :E lrrrnrn t Fir ; q6 ffia r eFri+rq r.a Tqt Faf}* rrqur+r * a-ra rrq ff 'rt } :jt .q Trarr
.fi 3[5'6 (3iff{) o arrr fta srldftrq (<. 2), t gSd ff ?rr,r 109 + Trir ?Tr # rrs Tftra 3Tlrfl {qrflftft} q' qI 4rE t qtft-4 Eirr
rrE I r/

Ciedrt of anv dutv allowed to be utilized towards Da',ment ofexc,se dutv on fina.l Droducts under the Drovrslons
o, this Acr o'r tle'Rules ma4!-thqre uqder sr.tc!-oi-dir is passld by the "Commissibner (Appeals) on oi a-fler, the
dare appointed under Sec. 109 of the Frnance (No.2) Acr.'1998. -

.r+ferq xr+fi a Er.{ FTFFTF{fr Ftrii}a rr,q fi r<rqrft fi qrfr qrBn 
r

ff rru -arryr+ qv -w m r{i rc A'ir -dl 200/ fir rlfirq Ffr.qr rrn +' qfi qry ,{q rr{;rra rq} i ;qrq i +, rqa
l0oo J 

"nI trr+r{ frfi qrr'r
The revislon applicalion shall bc ac( ompanred bv a lee of Rs. 200/- where the amounr involved m Ruoees One
Lac or less and Rs. 1000/ where the ariount involved ls more thah Rupees One Lac. '

qfr ss irftsli 6+ q{'dr?cir 6rFqri{r *.i riirr: ry 3{Aer+ fi,r qr;6 Ti wr,rra lrd-tr arr i fu-ar rr+r qrBtr :s arz a iri rrr
1ft ff frer rfi #i {+ + ftr {qrFNft ,rffirq rqritr{.q d l+ 3rfr4 qr ffiq rr-fin fl r.+ qr# ffir ar+; i I in
case.,f tt|e order covers vadou!numbcrs of order. rn Orieinal. fee for each O.l.O. should be Daid in the aJoresaid
manirer. nol wthstandma the fact thar lhe one aoDealJo tl_ie ADoellant Tribunal or Ule orie aDDLcatron ro r}Ie
Ceqlral'Covr. As the casEmay be, rs frlled to avoid scrrptorra wdrk il excrsing Rs. I laj<h fee bI Rs. 100/ for
each

Tqr=ir ltrd ;!!."rc ,j;T if*fi-{c. 1975, + rg6fi 1 } +1rr {iT +rtrr r.zt er.ra :n?cr ff qft w ftutfta 6.50 .ct {I
:qtTr{4 qrq ralfid r{fi 3Fn srHrIr /
Onc copi ofaDpiicanon or O.l.O. as rhe case mav be. and the order ofthe adtudicatine alrthoritv shall bear a
court fCi slamp of Rs.6.50 as prescribed under Sctedule-l ln lerns of the Courl Fee Act:'I975, as amended

frqr cfq, Hra rErr? {rq rr4 t{r+' ,rtr1-4 .qr+rE-r..q (6pi Ald) f+rrrrrd. 1982 i {ftr4 n? rr;q qEPl" qrrd qiT

Fq4ff? # qli fi{rir # 3,i. fi tqrc }nfifi-{ ftqr rr{r ir I
Atterlion is a.lso invited to the rules coveflryl1hese q!r! other related matters contained in the Customs, Excise
and Servrce Appellale Tribunal (Procedure, Rules, 1982

rg 3rffiq .nffi iit tr'fu. <rF'=r n + + ,id'f?l-{ a-r-r+, j?rp +. ,rS-{ q cr4qni } ftq, 3rff-{Fff hrrrft,{ i{qrid
For tfe elatorale, detaled and latesl provrsions relatjnA Io f rnR of appea, to the higher appeuare authority, t}le
appellanl may refer to the Departmental webslre $.wrr..'bec.gov.in

(i)

(ii,

(iv)

(\i

(.,)

(D)

(Fi)

{F)

(G)

' rfirtf I

.4

(ri)

Trartr 3rrc-a{ fr A Tfaqr v'r.r .i1"]1 EA B 4, T{

Major Head of Account
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M/s Rototon Polypack Pvt. Ltd, Rajkot (hereinafter referred to as

"appettant") has fited Appeal No. 75lRajl2070 against Order-ln-Original No.

03/D/AC12019-20 dated 30.04.2019/ 10.05.20'19 (hereinafter referred to as

"impugned order") passed by the Joint Commissioner (in situ), Central GST

Division, Rajkot-l (hereinafter referred to as "adjudicating authority").

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of 'Flexibte Packaging Materiat' fatling under Chapter 39 of the

Central Excise Tariff Act, 1985 and was registered with Central Excise

Department having Registration No. AABCR0096FXM001 . During the course of

audit of the records of the Appeltant undertaken by the Departmenta[ officers, it

was observed that the Appettant was engaged in manufacture of 'Ftexibte

Packaging Material' ctassifying the same under CETH 39201092 and discharging

Central Excise duty @ 12.5%, The principal raw materiats were Polyester fitm,

CPP Fitm, Potythene Fitm, BOPP fi(m, printing inks, adhesives, additives and

various chemicats. lt was observed that the artictes of conveyance or packing of

goods of ptastic of Potymers of ethytene were classifiabte under CETH 39232100

of the Central Excise Tariff Act, 1985 and by virtue of Notification No. 1212016

dated 01 .03.2016, it was chargeabte to Central Excise duty @15%. lt appeared to

the Audit Officers that the Appettant had short paid Central Excise Duty @2.5%

during the period from 1.3.7016 to 31.3.20'17. Based on Audit observations, Show

Cause Notice No. Vl(a)/8-390/Circte-l/AG-07/2017-18 dated 18.4.2018 was

issued to the Appeltant demanding Centra[ Excise duty of Rs. 1'l ,28,678l- for the

said period.

2.1 Since the AppetLant continued ctassifying their product under CETH

39701092, a Statement of Demand bearing No. V. 84(4)13 /MP/D/ 2019-20 dated

29.4.2019 was issued to the Appettant for the period from 1.4.2017 to30.6.2017

catting them to show cause as to why Centra[ Excise duty of Rs. 2,54,058/-

should not be demanded and recovered under Section 11A of the Central Excise

Act, 1944 (hereinafter referred to as 'Act'), atong with interest under Section

11AA of the Act and proposed imposition of penalty under Section 11AC of the

Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed the demand of Rs. 2,54,058/-

11A(4) of the Act, atong with interest under Section 11AA and

d

'E
Ir

und

Rs. 2,54,058/- under Section 11AC(1)(c) ibid.
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Appeat No: V2l75lRAJ/2020

3. Being aggrieved, the Appettant preferred the present appeat, inter-alia,

on the various grounds as under:

(i) The adjudicating authority has erred in confirming demand ignoring

the fact that the product being manufactured by the appettant was being

classified and approved by the Department from so many years and white

proposing change in ctassification, no documentary evidence is either

produced by the Department or Audit party. Hence, the impugned order is

[iable to be set aside; that adjudicating authority has erred in confirming

the demand ignoring the fact that the statutory record of the appettant

were audited by various audit party prior to the audit by concerned party

and none of the officers had ever raised any objection on the ctassification.

(ii) That during the course of personal hearing of eartier show cause

notice, samptes of the product being manufactured and cleared by them

were submitted which proved beyond doubt that the same cannot be

ctassified under the heading as proposed by the Department; that unless

the basis of change in ctassification is ctarified by the department proper

submission cannot be made and hence it is prayed that the very basis of the

modification may ptease be clarified.

(iii) That the heading proposed by the Department is for the product

bags and sacks whereas the product being manufactured by them is nothing

but the pouches which can be used onty for packing of goods but not for

transportation of the goods. The adjudicating authority has erred in

overtooking the samptes produced as atso the fact that the product being

manufactured cannot be classified as bags or sacks and hence Notification

referred is not appticabte. The basic difference in the nature of the

product does not seem to have been considered by the department white

proposing the modification in ctassification of the product.

(iv) That it is a settted proposition of law that the burden to prove

ctassification is on the person who atteges such ctassification; that unless

the burden [ying on the department is discharged the classification as

proposed cannot be modified and accordingty the proceedings are [iable to

be dropped. ln any case there is no suppression of fact and hence the

proceedings initiated under Section 'l 1AC cannot be sustained as atso the

demand cannot be confirmed.

(v) That the adjudicating authority has erred in confirming duty by

invoking extended period of [imitation ignoring the fact that their statutory

I
t

@\ Page 4 of 9

.d.



Appeat No: V2l75lRAJ/2020

record / documents were scrutinized by the Department time to time and

Department had fut[ knowtedge of the fact of the case, hence altegation of

suppression of fact with intention to evade payment of duty cannot be

sustained and consequently demand beyond the period of normal [imitation

is bad in law and liabte to be set aside.

(vi) That they are holding registration with the department since long

and the Departmental officers have visited their premises many times for

the official reasons and were aware of the activity being carried out and

hence the altegation of Mis-dectaration of fact cannot be at[eged and

consequentty the proceedings on such ground cannot be sustained or the

penatty on such ground cannot be imposed.

4, Personat hearing was conducted in virtual mode through video

conferencing on 17.7.2021. Shri Paresh Sheth, Advocate, appeared on behatf of

the appellant and reiterated the submissions made in appeal memorandum and

stated that demand for earlier period has been decided in their favour by the

then Commissioner (Appeats), Rajkot.

5. I have carefutty gone through the facts of the case, impugned order,

grounds raised in appea[ memorandum and oral submission made at time of

hearing. The issue to be decided in the present appeal is whether 'FtexibLe

Packaging Materiat' manufactured by the Appettant is ctassifiabte under CETH

No. 39232100 or not ?

-.rBt;:\-&-.--\1

I
i

il
!\
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6. I find that the Appettant was engaged in manufacturing of 'Ftexibte

Packaging material' which was manufactured out of Polyester fitm, CPP Fitm,

Potythene Fitm, BOPP fitm, printing inks, adhesives and additives and various

chemicats. The Appettant was classifying the said product under CETH No.

39201092 and was paying Central Excise duty @12.5%. The team of officers

during the course of Departmental audit found that the articles of conveyance or

packing of goods of plastic of Polymers of ethytene were classifiabte under CETH

No. 39232100, which attracted duty @15% under Notification No. 12/2016 dated

01 .03.2016. lt was atso contended that the product manufactured by the

Appettant was ctassifiable under CETH No. 39232100 and not under CETH No.

39201092 used by the Appe[tant. The adjudicating authority confirmed Centrat

Excise duty demand of Rs.2,54,058/- under Section 1'lA of the Act which was

attegedty short paid by the Appettant by wrongty ctassifying their product.



Appeat No: v2/75 / RAJ l?02O

6.1 The Appeltant has contended that the heading proposed by the

Department is for the product bags and sacks whereas the product being

manufactured by them is nothing but the pouches which can be used only for

packing of goods but not for transportation of goods. That it is a settted

proposition of law that the burden to prove ctassification is on the person who

atleges such c[assification and unless the burden lying on the department is

discharged, the ctassification cannot be modified. The Appeltant further

contended that the statutory record of the appetlant were audited by various

audit party in the past but none of the officers had ever raised any objection on

the ctassification of their goods.

7. Since ctassification of 'Flexible Packaging material' is under dispute, it is

pert'inent to examine the retevant tariff entries under which said product is

ctassified by both the Appettant as we[[ as the Department as under:

Classification by the Appellant

Tariff Item

(1)

3920

3920 10

3920 10 92

Classification by the Department :

(21

OTHER PLATES, SHEETS, FILM, FOIL AND STRIP, OF PLASTICS,

NON-CELLULAR AND NOT REINFORCED, LAMINATED, SUPPORTED

OR SIMILARLY COMBINED WITH OTHER MATERIALS

-- Flexible, pla in

3923

3923 2100

ARTICLES FOR THE CONVEYANCE OR PACKING OF GOODs, OF

PLASTICS; STOPPERS, LIDS, CAPS AND OTHER CLOSURES, OF

PLASTICS

- Sacks and bags (including cones)

- Of polymers of ethylene

8. The Appettant has not produced product sampte before me and hence, it

is not possibte for me to examine product vis a vis relevant tariff entries. I find

that the Appettant had produced product samples before the adjudicating

authority, who has recorded following findings, after examination of samples, as

under:

6
4:l

,-+\

I
I

I
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Description of goods

- Of polymers of ethylene:

-- Sheets of polyethylene:
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*16. 
On examination of the samples submitted by the Noticee, I find that the

Flexible Packaging Material of plastic (pouch) manufactured by the Noticee as

per the choice of their customers falls under the category of 'Articles for

packaging of goods, of plastics' They manufactured and sold their goods as

'packaging material' of specific design and size but not as films. Films are not

capable of packaging commodities. The products manufactured by the Noticee

were packing materials for their buyers which they used as pouches lbr

packing of the other products. Hence, they cannot be classified as 'other plates,

sheets, film, foil and strip, of plastics' under 39201092. Therefore, I find that

the product namely 'Flexible Packing Material of Plastic (pouch)' used for

conveyance or packing of goods made of plastics are rightly classifiable under

the CETH 39232100 and the same attracts 15o% Central Excise duty as per

entry no. 148AA of the Notification No. 12/2016-CE dated 01.03.2016."

8.1 On going through the above findings, it appears that the Appetlant

manufactured flexib[e packing material in pouch form having specific design and

size and such pouches were used for packing of other products. Now it has to be

decided whether ftexible packing material in pouch form would fa[[ under CETH

No. 39232100 as hetd by the adjudicating authority or not.

9. I find that against CETH No. 39232100 reproduced supra, description of

goods is mentioned as "-- Of potymers of ethytene". Further, entry immediately

preceding said tariff item is "- Sacks and bags (including cones)". The use of

singte dash (-), doubte dashes (--) and triple dashes (---) prefixing entries in the

tariff and how to read them is explained in the General Explanatory Notes as

under:

"(1) Where in column(2) of this Schedule the description ofan article or group

of articles under a heading is preceded by 'L", the said article or group of

articles shall be taken to be a sub-classification ofthe article or group of articles

covered by the said heading. Where, however, the description of an article or

group ofarticles is preceded by "--", 11r" said article or group of articles shall be

taken to be a sub-classification of the immediately preceding descriptions of

article or group of articles which has "-". where the description ofan article of
group of articles is preceded by '1-" or ..----,,, the said article or group of
articles shall be taken to be a sub-classification of the immediately preceding

of CETH No. 39232100 having descriptionabove exptanation,

\

f ethylene' is sub-classification of ,,- Sacks and bags (inctuding

9.1
1,

Page 7 of 9
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cones)". Thus, it is apparent that CETH No. 39232100 witl cover sacks and bags

(including cones) of potymers of ethytene. ln the present case, the Appeltant

manufactured flexibte packaging material in pouch form. The pouches cannot be

equated with sacks or bags. Even though, the pouches so manufactured by them

were meant for packing of goods as observed by the adjudicating authority and

'artictes of packing of goods' is covered by Tariff ltem No. 3923, then atso the

pouches cannot be considered as sacks or bags so as to get them ctassified under

CETH No. 39232100.

'10. lt is pertinent to mention that the adjudicating authority has given more

stress on how the impugned product woutd not fatl under CETH No. 39231092

ctaimed by the Appettant. lt is irretevant for the purpose of present proceedings

whether the items manufactured by the Appettant woutd fatl under CETH No.

39201092 or not. The adjudicating authority was required to show that product

being manufactured by the Appeltant woutd fa[[ under CETH No. 39232100 to

demand differential duty @2.5% in terms of Entry No. 148AA of the Notification

No. 1212016-CE dated 01 .03.2016. However, the adjudicating authority has

faited to discharge the onus that the product manufactured by the Appettant

would fatl under CETH No. 39232100. lt is settted position of law that when the

Department is disputing assessee's ctaim for ctassification of goods under a

particutar heading, responsibility lies on the Department to prove their claim. I

rely on the judgement rendered by the Hon'bte Supreme Court in the case of

H.P.L. Chemicals Ltd. reported as 2006 (197) E.I.T.324 (S.C.), wherein it has

been held that,

"29. This apart, classification of goods is a matter relating to chargeability

and the burden of proof is squarely upon the Revenue. If the Department

intends to classifu the goods under a particular heading or sub-heading

different from that claimed by the assessee, the Department has to adduce

proper evidence and discharge the burden of proof. In the present case the said

burden has not been discharged at all by the Revenue. ... ..."

11 . I also observe that appeal of the Appettant for previous period was

decided by the then Commissioner (Appeals), Rajkot in Appetlant's favour vide

Order-in-Appeat No. RAJ-EXCUS-000-APP-088-2020 dated 5.8.2020. The present

demand is for subsequent period. There is no change in the [ega[ provisions

emerging from the case records.

12.lnviewofabovediscussion,lhotdthattheadjudicatingauthorityhas

faitedtoprovethattheproductmanufacturedbytheAppel'[antwouldfa[[under

Page 8 of 9
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CETH No. 39232100. Consequently, the confirmation of demand of Rs. 2,54,058/-

is not sustainabte and is required to be set aside and I order accordingly. When

demand of duty is set aside, recovery of interest and imposition of penatty under

Section 11AC are atso set aside.

13. ln view of the above, I set aside the impugned order and attow the appeat.

o{fr-f,f,df trm (d +t G erfr'o or Fq.Rr sq$ffi d$b t fuqr qrdl t r"t4.

14. The appeal fited by the Appettant is disposed off as a

I ,'t:P1A

SH

Commissioner (Appeat

To,
M/s Rototon Polypack Pvt. Ltd.,
Sakhiyanagar Industries,
Opp. Dharmajivan lnd. Area,
B/h S.T. Workshop, Swami Narayan

Gurukut, Raj kot.

+drE
t. ffi{ dfti-m' qrctc frfr-s,
sRdsT{rR ffi-q,
qdfrE-{ @d \rf{qr n eTqi, C-€.

d il&qfo + frd,rr-s612.

efrffi:-

3) gq Tq \rd'+dl o-q qd ffiq silrc go', rreqjld-r qrsq, +J +nEsr6

fur
IFI{Ar

i ) Ets eflgffi, Tq \Ei +dI ut \rd ardq sflrE {-6., Tq-{rd. fr1, erOqersrd 6} qr;rfl-t

fur
2) 3ffgftI, aE \td +qr fi \,ri irdq s-ora E-o, rrs+tc arIg-ffrdq, rrsstc o] sftrwrm'

6Tffifur

ii:'riiii

Page 9 of 9

Bv Reed. Post AD


