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Appeat No: V2/71/RAJ/2020

2. The facts of the case, in brief, are that the Appettant was engaged in

providing various services viz. Erection, Commissioning and lnstattation Service,

Works Contract Service, Suppty of Tangibte Goods service etc. and was

registered with Service Tax Department having Registration No.

AAHFN8763CST001 , lnvestigation carried out by the officers of the Preventive

Wing, Centra[ Excise, Rajkot revealed that the Appe[tant had provided various

taxabte services and had charged and cottected service tax from their ctients but

did not deposit the same in Government exchequer. On cutmination of

investigation, Show Cause Notice dated 15.10.2015 was issued to the Appettant

proposing recovery of service tax amount of Rs. 1,21,22,161 /- short paid / not

paid during the period from F.Y. 2010-11 to F.y. 20.13-14. Subsequentty, another

show cause Notice dated 30.11.201 5 was issued to the Appettant for demanding

service tax amount of Rs. 49,02,33 8l - for the Financiat year 2014-15.

2.1 lt appeared that the Appettant had not fited ST-3 Returns for the period

from April, 2015 to June, 2017. The jurisdiction Range superintendent requested

the Appetlant to provide detaits of taxabte service provided by them during the
said period by issuing tetters but the Appettant did not respond. subsequently,
summons were atso issued seeking presence of the Appettant but the Appettant
did not respond. Hence, the taxabte varue of services provided by the Appettant
during the said period was determined by resorting to best judgement

assessment under section 72 0f the Finance Act, 1gg4 (hereinafter referred to as
'Act').

2'2 Show cause Notice No. v.'T/.GST-AR-rv/Drv-r-JMR/'ub-commiRKC/2/

2019-20 dated 29.5.2018 was i

as to why service tax amount

and recovered from them und

Act, atong with interest under

ssued to the Appettant catting them to show cause

ing to Rs. 1,90,48,500/- shoutd not be demanded

er proviso to sub-Section (1) of Section 73 of the
Section 75 of the Act and proposed imposition of

ecti
za,t ;\

pen ons 76,77 and 7g of the Act.

Page 3 of 10

:: ORDER-IN-APPEAL ::

M/s. Naval Sandesh Engineering, Sikka, District: Jamnagar (hereinafter

referred to as "Appettant") has fil,ed Appeal. No. VZ/73/RAJ/2020 against Order-

in-OriginaI No. 12lJClVM/Sub-Commr/2019-20 dated 17.3.2020 (hereinafter

referred to as'impugned order') passed by the Joint Commissioner, Centra[ GST,

Rajkot (hereinafter referred to as 'adjudicating authority').
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Appeal Noi V2,/ 73 / RAJ / 2O2O

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who re-determined service tax demand on

the basis of documentary evidences submitted by the Appettant and confirmed

demand of service tax amounting to Rs' '1,07,68,331/- under proviso to Section

73(1) of the Act, atong with interest under Section 75 of the Act and imposed

penatty of Rs. 1,07,68,331/- under Section 78 of the Act and Rs. 10,000/' under

Section 77(7) of the Act.

3. Being aggrieved, the Appettant preferred the present appeal contending,

inter- alio, as under:

(i) They accept the fact that they have not paid service tax charged

and cottected from their service recipients; that reason for defautting in

payment of service tax was that their accountant who was looking after

financiat matters started diverting fund meant for payment of service tax

to Government.

(ii) The impugned Show Cause Notice was issued by invoking the

extended period of timitation; that they wish to rety upon judgement of

the Hon'bte Supreme Court passed in the case of Nizam Sugar Factory

wherein it has been taid down that when the first show Cause Notice was

issued, att the retevant facts were in the knowtedge of the authorities and

later on white issuing second show cause notice, the same facts coutd not

be taken as suppression of facts on the part of assessee, as these facts

were atready within the knowtedge of the Department'

(iii) The impugned Show Cause Notice was issued on 29'5'2018 and

hence, demand for the FY 2015-16 and first hatf of 2016-17 cannot be

sustained; that onty demand for second hatf of 2016-17 and 3 months of

7017 -18 is within normal period of timitation and remaining demand is

tiabte to be set aside'

(iv) The service tax demand confirmed in the impugned order is on

higher side and that their tiabitity to pay service tax in the years 2015-16'

7016-17 and 2017-18 is lower than what has been confirmed in the

impugned order.

(v) Since there was no matafide intention is attributabte for non-

Page 4 of 10
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Appeat No: V2/ 73/ RAJ /2020

payment of service tax, penatty under Section 78 may be restricted to

10%.

4. Personal hearing in the matter was scheduted on 12.2.7021, Z3.Z.ZOZ1 ,

9.3.20?J and 24.3.2021 and communicated through emait and Speed post.

However, no consent was received from the Appettant to remain present in

hearing nor any request for adjournment was received. I find that sufficient

opportunities have been offered to the Appetlant. Since, the Appeat cannot be

kept pending indefinitely, I proceed to decide the appeat on merits on the basis

of grounds raised in appeal memorandum.

5, I have carefully gone through the facts of the case, the impugned order,

and the grounds raised in Appeal Memorandum. The issr]e to be decided in the

present appeal is whether the impugned order confirming service tax demand of

Rs. 1,07,68,331/- under proviso to Section 73(1 )of the Act, atong with interest

under Section 75 and imposing penatty under Sections 77 and 78 of the Act is

correct, [ega[ and proper or not.

6. On perusal of the records, I find that an offence case was booked against

the Appettant for evasion of service tax. lnvestigation carried out by the

departmental officers reveated that the Appettant had rendered various taxabte

services and had charged and cottected service tax from their ctients during the

period from F.Y. 2010-11 to F.Y. 2013-'14 for which Show Cause Notice was

issued to them demanding service tax amount of Rs. 1,21,22,161 /-.1find that

Show Cause Notice was also issued for the subsequent period F,Y. 2014-15 for

demand of service tax of Rs. 49,02,3381- short paid / not paid. For the

subsequent period, the Appettant had not fited ST-3 Returns. The jurisdictional

Range Superintendent sought information from the Appettant about taxabte

vatue of service provided by them during the period from Aprit,2015 to June,

2017 but the Appeltant did not respond. Hence, Show Cause Notice was issued to

the Appetlant by invoking the provisions of Section 72 of the Act. The

adjudicating authority considered the documentary evidences submitted by the

Appettant and re-determined service tax and confirmed service tax demand of

Rs' 1,07,68,331/- atong with interest and imposed penatty under sections 77

and 78 of the Act.

7. I find that the Appertant has not disputed the charge that they had not
paid service tax charged and cotlected from their service recipients. They have

f.qs?

3
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Appeat No: VZ I 7 3 / RAJ / 2020

pteaded that they did not deposit the service tax coltected from their ctients in

the Government Account as their accountant, who was looking after financial

matters, diverted the funds meant for payment of service tax to Government. I

do not find any justification in the ptea of the Appeltant. Even if irregutarities

were committed by their accountant as pteaded, it witl not absolve the

Appettant from their tiabitity to pay service tax on the taxable services rendered

by them. l, therefore, discard this ptea being devoid of merit.

8. The Appettant has contested the invocation of extended period of

limitation on the grounds that when the first Show Cause Notice was issued, atl

the retevant facts were in the knowtedge of the Department and later on white

issuing second show cause notice, the same facts coutd not be taken as

suppression of facts as these facts were atready within the knowtedge of the

Department. I find that the Appettant in the present case had charged and

collected service tax from their clients but did not deposit the same in

Government account during the period from F.Y. 2010-11 to F.Y. 2014-15, which

was unearthed during investigation carried out against them. For the subsequent

period from Aprit-2015 to June, 7017, the Appettant had not fited ST-3 returns.

Hence, it was not possibte for the Department to know whether they continued

providing taxabte service during said period or not and whether they were

discharging service tax property or not. I find that such information was in the

personal domain of the Appettant and unless and until the Appetlant firm

brought these facts to the knowtedge of the Department, there is no way the

Department coutd possess knowledge about the same. As narrated in Para 5 of

the impugned order, the jurisdictional Range Superintendent had issued letters

to the Appetlant on 3.1.201 6, 16.12.2016,5.9.7017,26.10.2017 and 17.1.2018

seeking information about taxabte services provided by them during the period

from Aprit, 2015 to June, 2017. However, the Appeltant did not respond. The

jurisdictionaI Range Superintendent atso issued Summons on 4.4.20'18 and

17.4.2018 directing the Appetlant to remain present before him atong with

required information but the Appettant did not obey. Subsequentty, as a last

resort, demand was raised on 29.5.2018 by invoking provisions of Section 72 of

the Act. Thus, it appears that the Appetlant had detiberatety suppressed the

facts of rendering taxabte service by them during the period from Aprit, 2015 to

June, 2017 by not providing information to the Department with intent to evade

payment of service tax. Considering the facts of the case, I am of the opinion

>il
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Appea( No: V2/ 73/ RAJ /2020

that the adjudicating authority was justified in invoking extended period of

limitation on the grounds of suppression of facts. I rely on the Order passed by

the Hon'bte CESTAT, Mumbai in the case of Nitin Patki reported as 70'11 (?73)

E.L.T. 104 (Tri. - Mumbai), wherein it has been hetd that,

"11. Coming to the issue of the limitation of time raised by the appellant, we

find that the extended period of time has been rightly invoked in the instant

case. It is not the appellant's contention that they had informed the department

of affixing the higher RSP, on the imported or locally procured goods or the

fact that they were relabelling the products and also affixed the bar code and

also undertaken repacking in some cases. They have also not followed any of

the procedures prescribed under the Central Excise Act and the Rules.

Ignorance of law or bona fide belief, cannot be an excuse. With the introduction

of self-removal procedure and self-assessment of excise duty, a higher

responsibility has been cast on the assessee to comply with all the requirements

prescribed under the statute. The department cannot nor are thev expected to

find out on thei r ov"n in all cases what each assessee is doins and whethcr

disoharsing the correct duty liability The non-resistration and non-declaration

of their activities and non-comp liance with the procedures with respect to

removal of goods from the place of manufacture cerlainly would amount te

suooression of facts and therefore, the ad udicatins authori has correctlytv

invoked the extended period of time lor demand of central exEtse dllty And tr/C

hold accordinelv."

(Emphasis suppl.ied)

8.1 I have also gone through the retied upon decisions rendered by the

Hon'ble Supreme Court in the case of Nizam Sugar Factory - 2006 (197) ELT 465

(SC), P & B Pharmaceuticals (P) Ltd- 2003 (153) ELT 14 (SC) and ECE lndustries

Ltd - 2004 (164) ELT 236 (SC), wherein it has been hetd that when the first

Show Cause Notice was issued by invoking extended period of timitation on the

grounds of suppression of facts, a[[ the retevant facts were in the knowtedge of

the authorities and [ater on while issuing second show cause notice, the same

facts coutd not be taken as suppression of facts on the part of assessee, as these

facts were already within the knowledge of the Department. However, in the

present case, the facts are different. The investigation carried out against the

Appettant reveated that they had charged and cottected service tax from their

clients but did not deposit the same in Government account during the period
.j.:;. l
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from 2010-1 1 to 2014-15. For the subsequent period from Aprit-201 5 to June,

which is subject matter of present appeat, the Appeltant had not filed

prescribed ST-3 returns nor responded to the letters / Summons issued by the

jurisdictional Range Superintendent catting for information about details of

taxabte services provided by them. lt is onty in reply to Show Cause Notice, the

Appettant provided the required detaits along with documentary evidences about

taxable services rendered by them during the period from Aprit, 2015 to June,

2017. Thus, the Appettant detiberatety suppressed the facts of rendering taxabte

services by them. The facts of the present case is different and clearty

distinguishabte from the relied upon case [aws. l, therefore, distinguish the facts

of the case with those in the case laws relied on by the appettant and discard

their contentions.

9. ln view of above discussion and findings, I uphotd the confirmation of

service tax demand under Section 7l(1) of the Act. Since, confirmation of

service tax demand is uphetd, it is natural that confirmed demand is required to

be paid atong with interest. I, therefore, uphotd the impugned order for

recovery of interest under Section 75 of the Act.

10. lt is further observed that the Appetlant has contested that service tax

demand confirmed in the impugned order is on higher side and that their

tiabitity to pay service tax in the years 20'15-16,2016-17 and 2017-18 is lower

than what has been confirmed in the impugned order. I find that the

adjudicating authority at Para 21 of the impugned order has observed that

opportunity was given to the Appe[lant to produce invo'ices and ledger accounts

of the disputed period to ascertain exact service tax liabitity as there were

different service tax rates prevaiting during period under reference but the

Appettant did not produce any documents nor appear for persona[ hearing. I find

that the Appettant has not disputed these findings of the adjudicating authority

in their appeat memorandum, so raising this content'ion at this stage is not

acceptabte. However, lfind that the adjudicating authority has catcutated

service tax at highest rate in the years 2015-16 and2016-17 and that turnover of

entire year 2017-18 was taken for catcutating service tax demand for the period

Aprit, 2017 to June, 70'17 in absence of required documents/ information, as

narrated in Para 22 of the impugned order. Hence, in the interest of justice, I

remand the matter to the adjudicating authority for [imited purpose of

n
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quantification of service tax demand for the period Aprit,2015 to June,2017. The

Appel[ant is directed to produce invo.ices, tedger accounts and any other

documents/ information as may be catted upon by the adjudicating authority

within two months from the date of this order. lf the AppetLant faits to comply

with the above directions, then the adjudicating authority shatl quantify the

demand on the basis of avaitabte records. The adjudicating authority is directed

to carry out this exercise under speaking order after following principles of

natu raI justice.

11. As regards penatty imposed under Section 78 of the Act, the Appettant has

pteaded that therewas no malafide intention for non-payment of service tax. I

find that the Appettant was registered with Service Tax Department. They had

during the retevant period charged and co[lected service tax from their clients

but did not deposit the same in Government exchequer. lt is on record that they

had also charged and coltected service tax from their ctients for the previous

period from F.Y. 2010-11 to F.Y. 2014-15, which was unearthed during

investigation carried out against them. Thus, it is clear that the Appettant has

been consistentty evading payment of service tax and theilintention to evade

payment of tax is apparent from case records. since invocation of extended

period of limitation on the grounds of suppression of facts is uphetd by me in

paras supra' penatty under section 78 of the Act is mandatory as has been hetd

by the Hon'bte supreme court in the case of Rajasthan spinning & weaving Mitts

reported as 2009 (238) E.L.T. 3 (s.c.), wherein it is hetd that when there are

ingredients for invoking extended period of timitation for demand of duty,

imposition of penatty under section 1 lAC is mandatory. The ratio of the said

judgment applies to the facts of the present case. r, therefore, uphotd penatty

imposed under section 78 of the Act. The pena(ty shatt be equal to service tax
demand re-quantified in de novo order.

12. Regarding penatty of Rs. 10,000/- imposed under section 77 of the Act, r

find that the adjudicating authority has imposed penatty on the grounds that the
Appeltant had faited to assess correct service tax and atso faited tofite
prescribed sr-3 returns for the period from Aprit, 2015to June, 2017 within due
date' r concur with the findings of the adjudicating authority and uphotd
imposition of penatty of Rs. i0,000/- under section 77 of the Act.

:?-
i5.
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13. ln view of above, t disposeof the appeat by way of remand to the

adjudicating authority for limited purpose of re-quantifying the service tax

demand as per finding given in para 10 above.

74.

14. The appeat fited by the Appettant is disposed of as above.
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