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Appeal No: V2/T3/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Naval Sandesh Engineering, Sikka, District: Jamnagar (hereinafter
referred to as “Appellant”) has filed Appeal No. V2/73/RAJ/2020 against Order-
in-Original No. 12/JC/VM/Sub-Commr/2019-20 dated 17.3.2020 (hereinafter
referred to as ‘impugned order') passed by the Joint Commissioner, Central GST,

Rajkot (hereinafter referred to as ‘adjudicating authority’).

o The facts of the case, in brief, are that the Appellant was engaged in
providing various services viz. Erection, Commissioning and Installation Service,
Works Contract Service, Supply of Tangible Goods service etc. and was
registered with Service Tax Department having Registration No.
AAHFNB8763CST001. Investigation carried out by the officers of the Preventive
Wing, Central Excise, Rajkot revealed that the Appellant had provided various
taxable services and had charged and collected service tax from their clients but
did not deposit the same in Government exchequer. On culmination of
investigation, Show Cause Notice dated 15.10.2015 was issued to the Appellant
proposing recovery of service tax amount of Rs. 1,21,22,161/- short paid / not
paid during the period from F.Y. 2010-11 to F.Y. 2013-14. Subsequently, another
Show Cause Notice dated 30.11.2015 was issued to the Appellant for demanding
service tax amount of Rs. 49,02,338/- for the Financial Year 2014-15.

2.1 It appeared that the Appellant had not filed ST-3 Returns for the period
from April, 2015 to June, 2017. The jurisdiction Range Superintendent requested
the Appellant to provide details of taxable service provided by them during the
said period by issuing letters but the Appellant did not respond. Subsequently,
summons were also issued seeking presence of the Appellant but the Appellant
did not respond. Hence, the taxable value of services provided by the Appellant
during the said period was determined by resorting to best judgement

assessment under Section 72 of the Finance Act, 1994 (hereinafter referred to as
IACtJ }'

2.2 Show Cause Notice No. 'u".STICGSTuAR-WfDIV-I-JMRfSub{amrnIRKCIZI
2019-20 dated 29.5.2018 was issued to the Appellant calling them to show cause
as to why service tax amounting to Rs. 1,90,48,500/- should not be demanded

and recovered from them under proviso to sub-Section (1) of Section 73 of the

Act, along with interest under Section 75 of the Act and proposed imposition of
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Appeal No; v2/ 73/RA/ 2020

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who re-determined service tax demand on
the basis of documentary evidences submitted by the Appellant and confirmed
demand of service tax amounting to Rs. 1,07,68,331/- under proviso to Section
73(1) of the Act, along with interest under Section 75 of the Act and imposed

penalty of Rs. 1,07,68,331/- under Section 78 of the Act and Rs. 10,000/~ under
Section 77(2) of the Act.

3. Being aggrieved, the Appellant preferred the present appeal contending,
inter-alia, as under:
(1) They accept the fact that they have not paid service tax charged
and collected from their service recipients; that reason for defaulting in
payment of service tax was that their accountant who was looking after

financial matters started diverting fund meant for payment of service tax
to Government.

(ii) The impugned Show Cause Notice was issued by invoking the
extended period of limitation; that they wish to rely upon judgement of
the Hon'ble Supreme Court passed in the case of Nizam Sugar Factory
wherein it has been laid down that when the first Show Cause Notice was
issued, all the relevant facts were in the knowledge of the authorities and
later on while issuing second show cause notice, the same facts could not
be taken as suppression of facts on the part of assessee, as these facts

were already within the knowledge of the Department.

(iii) The impugned Show Cause Notice was issued on 29.5.2018 and
hence, demand for the FY 2015-16 and first half of 2016-17 cannot be
sustained: that only demand for second half of 2016-17 and 3 months of
2017-18 is within normal period of limitation and remaining demand is

liable to be set aside.

(iv) The service tax demand confirmed in the impugned order is on
higher side and that their liability to pay service tax in the years 2015-16,
2016-17 and 2017-18 is lower than what has been confirmed in the

impugned order.

(v) Since there was no malafide intention is attributable for non-
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payment of service tax, penalty under Section 78 may be restricted to
10%.

4, Personal hearing in the matter was scheduled on 12.2.2021, 23.2.2021,
9.3.2021 and 24.3.2021 and communicated through email and Speed Post.
However, no consent was received from the Appellant to remain present in
hearing nor any request for adjournment was received. | find that sufficient
opportunities have been offered to the Appellant. Since, the Appeal cannot be
kept pending indefinitely, | proceed to decide the appeal on merits on the basis
of grounds raised in appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
and the grounds raised in Appeal Memorandum. The issie to be decided in the
present appeal is whether the impugned order confirming service tax demand of
Rs. 1,07,68,331/- under proviso to Section 73(1) of the Act, along with interest
under Section 75 and imposing penalty under Sections 77 and 78 of the Act is

correct, legal and proper or not.

6. On perusal of the records, | find that an offence case was booked against
the Appellant for evasion of service tax. Investigation carried out by the
departmental officers revealed that the Appellant had rendered various taxable
services and had charged and collected service tax from their clients during the
period from F.Y. 2010-11 to F.Y. 2013-14 for which Show Cause Notice was
issued to them demanding service tax amount of Rs. 1,21,22,161/-. | find that
Show Cause Notice was also issued for the subsequent period F.Y. 2014-15 for
demand of service tax of Rs. 49,02,338/- short paid / not paid. For the
subsequent period, the Appellant had not filed ST-3 Returns. The jurisdictional
Range Superintendent sought information from the Appellant about taxable
value of service provided by them during the period from April, 2015 to June,
2017 but the Appellant did not respond. Hence, Show Cause Notice was issued to
the Appellant by invoking the provisions of Section 72 of the Act. The
adjudicating authority considered the documentary evidences submitted by the
Appellant and re-determined service tax and confirmed service tax demand of

Rs. 1,07,68,331/- along with interest and imposed penalty under Sections 77
and 78 of the Act.

v i I find that the Appellant has not disputed the charge that they had not
paid service tax charged and collected from their service recipients. They have

f P
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pleaded that they did not deposit the service tax collected from their clients in
the Government Account as their accountant, who was looking after financial
matters, diverted the funds meant for payment of service tax to Government. |
do not find any justification in the plea of the Appellant. Even if irregularities
were committed by their accountant as pleaded, it will not absolve the
Appellant from their liability to pay service tax on the taxable services rendered

by them. |, therefore, discard this plea being devoid of merit.

8. The Appellant has contested the invocation of extended period of
limitation on the grounds that when the first Show Cause Notice was issued, all
the relevant facts were in the knowledge of the Department and later on while
issuing second show cause notice, the same facts could not be taken as
suppression of facts as these facts were already within the knowledge of the
Department. | find that the Appellant in the present case had charged and
collected service tax from their clients but did not deposit the same in
Government account during the period from F.Y. 2010-11 to F.Y. 2014-15, which
was unearthed during investigation carried out against them. For the subsequent
period from April-2015 to June, 2017, the Appellant had not filed ST-3 returns.
Hence, it was not possible for the Department to know whether they continued
providing taxable service during said period or not and whether they were
discharging service tax properly or not. | find that such information was in the
personal domain of the Appellant and unless and until the Appellant firm
brought these facts to the knowledge of the Department, there is no way the
Department could possess knowledge about the same. As narrated in Para 5 of
the impugned order, the jurisdictional Range Superintendent had issued letters
to the Appellant on 3.1.2016, 16.12.2016, 5.9.2017, 26.10.2017 and 17.1.2018
seeking information about taxable services provided by them during the period
from April, 2015 to June, 2017. However, the Appellant did not respond. The
jurisdictional Range Superintendent also issued Summons on 4.4.2018 and
17.4.2018 directing the Appellant to remain present before him along with
required information but the Appellant did not obey. Subsequently, as a last
resort, demand was raised on 29.5.2018 by invoking provisions of Section 72 of
the Act. Thus, it appears that the Appellant had deliberately suppressed the
facts of rendering taxable service by them during the period from April, 2015 to
June, 2017 by not providing information to the Department with intent to evade

payment of service tax. Considering the facts of the case, | am of the opinion
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that the adjudicating authority was justified in invoking extended period of
limitation on the grounds of suppression of facts. | rely on the Order passed by
the Hon'ble CESTAT, Mumbai in the case of Nitin Patki reported as 2011 (273)
E.L.T. 104 (Tri. - Mumbai), wherein it has been held that,

“11. Coming to the issue of the limitation of time raised by the appellant, we
find that the extended period of time has been rightly invoked in the instant
case. It is not the appellant’s contention that they had informed the department
of affixing the higher RSP, on the imported or locally procured goods or the
fact that they were relabelling the products and also affixed the bar code and
also undertaken repacking in some cases. They have also not followed any of
the procedures prescribed under the Central Excise Act and the Rules.
Ignorance of law or bona fide belief, cannot be an excuse. With the introduction
of self-removal procedure and self-assessment of excise duty, a higher
responsibility has been cast on the assessee to comply with all the requirements

prescribed under the statute. The department cannot nor are they expected to

find out on their own in all cases what each assessee is doing and whether

discharging the correct duty liability, The non-registration and non-declaration

of their activities and non-compliance with the procedures with respect to

removal of goods from the place of manufacture certainly would amount to

suppression of facts and therefore, the adjudicating authority has correctly
invoked the extended period of time for demand of central excise duty and we
hold accordingly.”

(Emphasis supplied)
8.1 | have also gone through the relied upon decisions rendered by the
Hon'ble Supreme Court in the case of Nizam Sugar Factory — 2006 (197) ELT 465
(SC), P & B Pharmaceuticals (P) Ltd- 2003 (153) ELT 14 (SC) and ECE Industries
Ltd — 2004 (164) ELT 236 (SC), wherein it has been held that when the first
Show Cause Notice was issued by invoking extended period of limitation on the
grounds of suppression of facts, all the relevant facts were in the knowledge of
the authorities and later on while issuing second show cause notice, the same
facts could not be taken as suppression of facts on the part of assessee, as these
facts were already within the knowledge of the Department. However, in the
present case, the facts are different. The investigation carried out against the
Appellant revealed that they had charged and collected service tax from their

clients but did not deposit the same in Government account during the period
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from 2010-11 to 2014-15. For the subsequent period from April-2015 to June,
which is subject matter of present appeal, the Appellant had not filed
prescribed ST-3 returns nor responded to the letters / Summons issued by the
jurisdictional Range Superintendent calling for information about details of
taxable services provided by them. It is only in reply to Show Cause Notice, the
Appellant provided the required details along with documentary evidences about
taxable services rendered by them during the period from April, 2015 to June,
2017. Thus, the Appellant deliberately suppressed the facts of rendering taxable
services by them. The facts of the present case is different and clearly
distinguishable from the relied upon case laws. |, therefore, distinguish the facts

of the case with those in the case laws relied on by the appellant and discard
their contentions.

9. In view of above discussion and findings, | uphold the confirmation of
service tax demand under Section 73(1) of the Act. Since, confirmation of
service tax demand is upheld, it is natural that confirmed demand is required to
be paid along with interest. |, therefore, uphold the impugned order for
recovery of interest under Section 75 of the Act.

10. It is further observed that the Appellant has contested that service tax
demand confirmed in the impugned order is on higher side and that their
liability to pay service tax in the years 2015-16, 2016-17 and 2017-18 is lower
than what has been confirmed in the impugned order. | find that the
adjudicating authority at Para 21 of the impugned order has observed that
opportunity was given to the Appellant to produce invoices and ledger accounts
of the disputed period to ascertain exact service tax liability as there were
different service tax rates prevailing during period under reference but the
Appellant did not produce any documents nor appear for personal hearing. | find
that the Appellant has not disputed these findings of the adjudicating authority
in their appeal memorandum, so raising this contention at this stage is not
acceptable. However, | find that the adjudicating authority has calculated
service tax at highest rate in the years 2015-16 and 2016-17 and that turnover of
entire year 2017-18 was taken for calculating service tax demand for the period
April, 2017 to June, 2017 in absence of required documents/ information, as
narrated in Para 22 of the impugned order. Hence, in the interest of justice, |

remand the matter to the adjudicating authority for limited purpose of
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quantification of service tax demand for the period April,2015 to June,2017. The
Appellant is directed to produce invoices, ledger accounts and any other
documents/ information as may be called upon by the adjudicating authority
within two months from the date of this order. If the Appellant fails to comply
with the above directions, then the adjudicating authority shall quantify the
demand on the basis of available records. The adjudicating authority is directed
to carry out this exercise under speaking order after following principles of

natural justice.

11.  As regards penalty imposed under Section 78 of the Act, the Appellant has
pleaded that therewas no malafide intention for non-payment of service tax. |
find that the Appellant was registered with Service Tax Department. They had
during the relevant period charged and collected service tax from their clients
but did not deposit the same in Government exchequer. It is on record that they
had also charged and collected service tax from their clients for the previous
period from F.Y. 2010-11 to F.Y. 2014-15, which was unearthed during
investigation carried out against them. Thus, it is clear that the Appellant has
been consistently evading payment of service tax and their intention to evade
payment of tax is apparent from case records. Since invocation of extended
period of limitation on the grounds of suppression of facts is upheld by me in
paras supra, penalty under Section 78 of the Act is mandatory as has been held
by the Hon’ble Supreme Court in the case of Rajasthan Spinning & Weaving Mills
reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that when there are
ingredients for invoking extended period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies to the facts of the present case. |, therefore, uphold penalty

imposed under Section 78 of the Act. The penalty shall be equal to service tax
demand re-quantified in de novo order.

12, Regarding penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating autharity has imposed penalty on the grounds that the
Appellant had failed to assess correct service tax and also failed tofile
prescribed 5T-3 returns for the period from April, 2015to June, 2017 within due
date. | concur with the findings of the adjudicating authority and uphold
imposition of penalty of Rs. 10,000/~ under Section 77 of the Act.
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13.  In view of above, | disposeof the appeal by way of remand to the
adjudicating authority for limited purpose of re-quantifying the service tax

demand as per finding given in para 10 above.

S b i T AR EE E L FE R EE QIR CAMER B BRI E RIS IGIE]

14.  The appeal filed by the Appellant is disposed offj as above.

(AKHI LES I}KUMAR]
Commissioner(Appeals)

Attested
6.;(
(V.T.SHAH)
Superintendent(Appeals)
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