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Appeal No: V2/49/RA1/ 2020

:: ORDER-IN-APPEAL ::

M/s Bank of India, Main Branch, Rajkot (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/49/RAJ/2020 against Order-in-Original No.
1/D/AC/2019-20 dated 30.4.2020 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner (in situ), CGST and Central Excise, Division-I,

Rajkot (hereinafter referred to as “adjudicating authority”).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing Banking and Financial Services and was registered with Service Tax
having Registration No. AAACB0472CSTF04. During Audit of the records of the
Appellant by the Departmental Officers, it was observed that they had availed
escort service from the Police Department for cash transfers and paid Rs.
2,03,95,447/- during the years 2013-14 and 2014-15. It appeared that the said
service was covered under ‘Security Service' and the Appellant was liable to pay
service tax on charges paid to the Police Department on reverse charge basis, in
terms of Notification No. 30/2012-ST dated 20.6.2012, as amended. It was
further observed that the Appellant had availed Cenvat credit of Rs. 1,21,048/-
on 14.3.2015 on the basis of document dated 20.2.2014 issued by their Zonal
Office being Input Service Distributor. On being pointed out, the appellant made
payment of Service Tax amounting to Rs. 1,21,048/- vide Challan dated
23.08.2018 under protest. It appeared that the Appellant had availed Cenvat
credit beyond one year from date of issuance of document, which is in
contravention of proviso to Rule 4(7) of the Cenvat Credit Rules, 2004. It was
also observed that the Appellant had opted for provisions contained in Rule 6(3B)
of the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’) which
required the Appellant to pay every month an amount equal to fifty percent of
Cenvat Credit availed on input and input services, however the Appellant made
short payment of Rs. 66,548/~ during the period from 21.5.2013 to 6.11.2014. On
being pointed out, the Appellant paid Rs. 66,548/- but did not pay interest.

2.1. Based on the audit observations, Show Cause Notice No. Vi(a)8-
474/Circle-1/AG-4/2017-18 dated 11.10.2018 was issued to the Appellant calling
them to explain as to why Service Tax amount of Rs. 25,20,878/- should not be
demanded and recovered from them under Section 73(1) of the Finance Act,
1994 (hereinafter referred to as ‘Act’) along with interest under Section 75 and
proposing imposition of penalty under Sections 76, 77 and 78 of the Act. The

Notice also asked the Appellant to explain as to why Cenvat credit of Rs.
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1,21,048/- should not be recovered from them along with interest under Rule 14
of CCR, 2004 and proposing imposition of penalty under Section 78 of the Act
read with Rule 15 ibid. The notice also proposed vacation of stay on amount
paid under protest and its appropriation towards their tax liability. The MNotice
also asked the Appellant to explain as to why short payment of service tax of Rs.
66,548/~ should not be demanded and recovered from them under Section 73 of
the Act and the amount of Rs. 66,548/- paid by the Appellant should not be
appropriated against the said demand; interest should not be charged under
Section 75 of the Act and proposing penalty under Sections 76,77 and 78 of the

Act. The Notice also proposed penalty on the Manager of the Appellant under
Section 78A of the Act.

2.2  The above Show Cause Notice was adjudicated vide the impugned order,
whereby the adjudicating authority,

(1) confirmed Service Tax demand of Rs. 25,20,878/- under proviso to
Section 73(1) of the Act and ordered for its recovery along with
interest under Section 75 of the Act and also imposed penalty of
Rs. 25,20,878/- under Section 78 of the Act and penalty of Rs.
10,000/ - under Section 77 of the Act;

(i) confirmed demand of Cenvat credit of Rs. 1,21,048/- and
appropriated the amount paid under protest, along with interest,
under Rule 14 of CCR, 2004 and imposed penalty of Rs. 12,105/-
under Section 76 of the Act and penalty of Rs. 1,21,048/- under
Section 78 of the Act read with Rule 15 of CCR, 2004;

(iii) confirmed service tax demand of Rs. 66,548/- in terms of Rule
6(3B) of CCR, 2004 read with Section 73 of the Act and
appropriated amount of Rs. 66,548/- paid by the Appellant,
ordered for recovery of interest under Section 75 of the Act;

(iv) imposed penalty of Rs. 10,000/- under Section 77(2) of the Act;

(v)  imposed penalty of Rs. 10,000/- on the Manager of the Appellant
under Section 78A of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal on
various grounds, inter alia, as under:-
(i) The adjudicating authority failed to understand the facts regarding
non-payment of service tax of Rs. 25,20,878/-. The Appellant had
received escort service from Police Department while carrying huge

amount of cash balance on payment of specified charges; that the word
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‘person’ appearing in the definition of ‘Security Agency Service' must be
construed to be a natural person as well as juristic person and by no
stretch of imagination, the same will include the State or its officers or
the posts created under a statute.

(i) That the Board vide Circular No. 89/7/2006-5.T., dated 18-12-2006
has clarified that charges recovered by any sovereign/public authority for
carrying out any statutory function will not be liable for levy of service
tax if (a) Sovereign/public authorities perform duties which are in the
nature of statutory and mandatory obligation to be fulfilled in accordance
with the law. (b) the fee collected is levied as per provisions of relevant
law and (c) The amount collected is to be deposited into Government
treasury; that their case is covered by said Circular Police Department is
an extended arm of the State Government and is controlled and managed
by the State Government. It is carrying out the activities as entrusted to
it vide the Police Act which are statutory and constitutional in nature and
relied upon Hon'ble CESTAT Mumbai’s Order passed in the case of Mumbai
Police Vs. Commissioner of Service Tax.

(i) That they were using Finacle Software, which automatically
calculated service tax payable by them at pre-defined rates set by Head
office. There was no such liability to pay service tax generated from
Finacle software; that they had not received any direction from their
head office to pay service tax under reverse charge basis in respect of
service in dispute. Service tax being complex subject and non-core area
of working for bank employees, the manager of bank at relevant time
period was unaware about such non-payment of service tax on RCM basis.
However, there was no intentional to evade service tax. Hence, the

demand is not sustainable.

iv)  The adjudicating authority has ignored the explanation submitted
for delayed availment of Cenvat credit of Rs. 1,21,048/-. The appellant
bank is branch of Bank of India, the centralized bank. The branch
manager has to take prior approval for each and every matter from zonal
office. The branch manager has to send the copy of invoices to head
office for approval of that expense. The Cenvat credit of invoices which
were dated 20th February, 2014, got the sanction from head office after

almost 7 to 8 months. Hence, the same were produced for Cenvat credit
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formalities of its head office.

(v)  That the appellant had opted for Rule 6(3B) of CENVAT Credit
Rules, 2004 where by the appellant shall pay for every month an amount
equal to 50% of input and input service in particular month. However, for
period 21-05-2013 to 06-11-2014, there were certain small and penny
amount invoice for which either by mistake credit taken were 100% or the
eligible credit to be taken was lapsed on certain invoices. Hence, the
appellant has made short payment of Rs. 66,548/-. In the bank, the staff
changes from time to time and hence such short payment was made due
to bona fide mistake of staff. When it was pointed out during Audit, they
immediately made the payment of service tax. Hence, the above genuine

points may be considered and drop the interest and penalty in this regard.

4, Personal Hearing in the matter was scheduled in virtual mode on
5.8.2020, 26.8.2020, 11.9.2020, 28.9.2020, 12.2.2021 and 23.2.2021. However,
no consent was received from the Appellant nor any request for adjournment
was received. | find that sufficient opportunities have been offered to the
Appellant. Since, the Appeal cannot be kept pending indefinitely, | proceed to
decide the appeal on merits on the basis of grounds raised in appeal
memorandum.

3. | have carefully gone through the facts of the case, the impugned order
and grounds raised in Appeal Memorandum. The issue to be decided in the

present appeal is whether
(i) the Appellant is liable to pay service tax of Rs. 25,20,878/- on
reverse charge basis in respect of ‘Security Service' availed from

the Police Department?

(ii))  Cenvat credit of Rs. 1,21,048/- availed beyond period of one year

from date of issue of document is correct, legal and proper ?

(iii) the Appellant is liable to pay interest on non-payment of amount
under Section 6(3B) of CCR, 2004 or not?

6. On going through the records, | find that the Appellant had availed escort
service from Police Department while transferring cash balance and had paid
specified charges to Police Department. The impugned order confirmed service
tax demand on the ground that the said service is covered under ‘Security

Service’ and the Appellant was liable to pay service tax on charges paid to the
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Appeal No: V2/49/RAJ/ 2020

Police Department on reverse charge basis, in terms of Notification No. 30/2012-
ST dated 20.6.2012, as amended.

6.1 The Appellant has contended that the word ‘person’ appearing in the
definition of ‘Security Agency Service’ must be construed to be a natural person
as well as juristic person and the same will not include the State or its officers
or the posts created under a Statute. The Appellant further contended that
Police Department is an extended arm of the State Government and is controlled
and managed by the State Government, which is carrying out the activities as
entrusted to it vide the Police Act which are statutory and constitutional in
nature and that their case is covered by Board's Circular No. 89/7/2006-5.T.,
dated 18-12-2006. The Appellant has also relied upon the judgement of Hon’ble
CESTAT, Mumbai in case of Mumbai Police Vs. Commissioner of Service Tax which
was upheld by the Hon'ble Supreme Court vide Order dated 18.09.2017 in Diary
Number 24355 of 2017.

[ | find that the Appellant was held liable to pay service tax on charges paid
to the Police Department on reverse charge basis, in terms of Notification No.
30/2012-ST dated 20.6.2012, amended by Notification No. 45/2012-5T dated
7.8.2012. It is pertinent to examine the relevant provisions of the said
notification, which are reproduced as under:

“l. The taxable services,—

(A)

(v) provided or agreed to be provided by way of renting of a motor vehicle
designed to carry passengers to any person who is not in the similar line of

business or supply of manpower for any purpose or security services or service

portion in execution of works contract by any individual, Hindu Undivided
Family or partnership firm, whether registered or not, including association of
persons, located in the taxable territory to a business entity registered as body

corporate, located in the taxable territory;”

7.1 | find that erstwhile Section 65(105)(w) of the Act defined the term
‘taxable service’ in respect of ‘Security Service’ as under:

(w) to any person, by a security agency in relation to the se-.:urity: of any
property or person, by providing security personnel or otherwise and includes
the provision of services of investigation, detection or verification of any fact
or activity;

7.2 | find that erstwhile Section 65(94) of the Act defined the term ‘Security
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Appeal No: V2/49/RA1/2020

Agency’ as under:

(94)  “'security agency” means any person engaged in the business of
rendering services relating to the security of any property, whether movable or
immovable, or of any person, in any manner and includes the services of
investigation, detection or verification, of any fact or activity, whether of a
personal nature or otherwise, including the services of providing security
personnel;

7.3 | find that Section 65B(37) of the Act defined the term “person” as
under:
“(37) ‘Person” includes,—

(i) an individual,
(ii) a Hindu Undivided Family,
(1ii)  acompany,
(iv)  asociety,
(v) a limited liability partnership,
(vi) afirm,
(vil) an association of persons or body of individuals, whether
incorporated or not,
(viii) Government,
(ix)  alocal authority, or
(x) every artificial juridical person, not falling within any of the
preceding sub-clauses;™
(Emphasis supplied)
7.4. Further, amendments were made in Rule 2 (1) (d) of the Service Tax
Rules, 1994 vide Notification No. 46/2012 - ST dated 07.08.2012 to define
security service under clause (fa) to mean services relating to the security of
any property, whether movable or immovable, or of any person, in any
manner and includes the services of investigation, detection or verification,

of any fact or activity.

7.5. On combined reading of the legal provisions above, it is apparent that any
service provided by a person in relation to security of property or person is
taxable under the category of ‘Security Service’. Any person engaged in the
providing security service is covered under Security Agency and definition of
term ‘person’ defined under Section 65B(37) supra and came into effect from
1.7.2012 also includes Government. Further, liability to pay service tax on
‘Security Service’ is on recipient of service in terms of Notification No. 30/2012-
ST dated 20.6.2012, as amended.

7.6  On examining the facts of the case on hand in backdrop of the above legal
provisions, | find that the Appellant had availed escort service from the Police
Department for transfer of cash during the period FY 2013-14 and FY 2014-15.
The said service is appropriately covered under Security Service' in terms of

Section 65(105)(w) of the Act in pre-negative list regime and subsequently under
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Rule 2 (1) (d) (fa) of the Service Tax Rules, 1994 reproduced supra. Further, the
Police Department, being part of Gujarat Government, is covered under the
definition of person under Section 65B(37) supra and consequently covered as
‘Security Agency'. Thus, contention of the Appellant that “the term ‘person’
appearing in the definition of ‘Security Agency Service' must be construed to be
a natural person and the same will not include the State or its officers or the
posts created under a Statute”, is devoid of merits as definition of person under
Section 65(37) of the Act also includes Government. The Appellant is, therefore,
liable to pay service tax on ‘Security Service’ availed by them, being recipient of
service in terms of Notification No. 30/2012-ST dated 20.6.2012, as amended.

7.7. The Appellant has contended that Police Department is an extended arm
of the State Government and is controlled and managed by the State
Government, which is carrying out the activities as entrusted to it vide the
Police Act which are statutory and constitutional in nature and that their case is
covered by Board’s Circular No. 89/7/2006-5.T., dated 18-12-2006. | find that
escort service availed by the Appellant from Gujarat Police Department for
transfer of cash cannot be said to be statutory or constitutional function. The
Appellant could have availed escort service from any other private agency for
said purpose. As regards reliance placed on the Board’s Circular No. 89/7/2006-
S.T., dated 18-12-2006, | find that the Board in the said Circular has, inter alia,
clarified that the activities performed by the sovereign/public authorities under
the provision of law are in the nature of statutory obligations and the fee
collected by them for performing such activities is in the nature of compulsory
levy as per the provisions of the relevant statute, and no service tax is leviable
on such activities. The Board also clarified that if such authority performs a
service, which is not in the nature of statutory activity and the same is
undertaken for a consideration not in the nature of statutory fee/levy, then in
such cases, service tax would be leviable, if the activity undertaken falls within
the ambit of a taxable service. As discussed above, the escort service availed by
the Appellant from the Police Department was not statutory in nature. Further,
the said service was availed by the Appellant for a consideration which was not
in the nature of statutory fee/levy. Hence, the said service was covered within

the definition of ‘Security Service’ during the relevant period.

7.8. | have examined the relied upon case law of Mumbai Police Vs.
Commissioner of Service Tax in Appeal No. 5T/85424,85425/2014. In the said
case, the Hon'’ble Tribunal, Mumbai has vide Order No. A/85703-85704/2018

dated 23.03,2018 confirmed the service tax confirmed the demand on the
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grounds that the Appellant had provided security service to property or persons.
The said judgement of the Hon'ble Tribunal was based on the judgement of
Hon’ble Tribunal, Delhi in the case of Dy. Commissioner of Police, Jodhpur -
2017 (48) S.T.R. 275 (Tri. - Del.). In the said case the Tribunal, Delhi, inter alia,
held that definition of person which was introduced vide Section 65B(37) of the
Act to include Government only with effect from 1.7.2012 but the same cannot
be applicable to prior to that date. However, in the present case, the period
involved is 2013-14 and 2014-15 and definition of ‘person’ contained in Section
65B(37) of the Act will be applicable. Hence, the said CESTAT order relied upon
by the appellant is not applicable to the facts of the present case.

7.9. In view of above discussion, | hold that the impugned order has rightly
held the Appellant liable to pay service tax on the charges paid to the Police
Department, being recipient of service in terms of Notification No. 30/2012-5T
dated 20.6.2012 amended by Notification No. 45/2012-ST dated 7.8.2012.
However, there appears some discrepancy in quantification of demand. As per
facts recorded at para 2.1.5 of the Show Cause Notice, amount of service tax
payable by the Appellant on reverse charge basis was arrived upon by
considering 100% of service tax payable. In the present case, period involved is
2013-14 and 2014-15 and during the said period, service recipient was liable to
pay service tax @75% on reverse charge basis in terms of Notification No.
30/2012-5T dated 20.6.2012 amended vide Notification No. 45/2012-ST dated
7.8.2012. Hence, service tax demand is required to be re-calculated. |,
therefore, set aside the impugned order to the extent of confirmation of
demand on this count and remand the matter to the adjudicating authority for
limited purpose of re-quantifying the service tax demand as per rate prescribed
vide Notification No. 45/2012-ST dated 7.8.2012 under speaking order. The
Appellant shall be liable to pay interest on such re-quantified demand under
Section 75 of the Act.

7.10. Regarding penalty of Rs. 25,20,878/- imposed under Section 78 of the Act
| find that non-payment of service tax by the Appellant as recipient of service
came to light during audit of the records of the Appellant. Hence, there was
suppression involved and penalty under Section 78 of the Act was rightly
imposed. |, therefore, uphold the imposition of penalty under Section 78 of the
Act. However, penalty shall be equal to service tax demand re-quantified in de

novo order.
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8. As regards the second issue, | find that the Appellant had availed Cenvat
credit of Rs. 1,21,048/- on 14.3.2015 on the basis of document dated 20.2.2014.
The impugned order denied said Cenvat credit on the ground that it was availed
beyond period of one year from date of issue of document and hence, not
admissible in terms of proviso to Rule 4(7) of CCR, 2004. The Appellant pleaded
that they had to take prior approval for each and every matter from zonal office
and they had sent copy of invoices to their zonal office head for approval but got
the sanction after almost 7 to 8 months and requested to condone the delay.

8.1 | find that the Appellant has not disputed about availment of said Cenvat
credit beyond period of one year from date of issue of document by their Input
Service Distributor. | find that time limit of one year was prescribed in Rule 4(7)
of CCR, 2004 for availment of Cenvat credit. Hence, it is not permissible to allow
Cenvat credit beyond period of one year from date of issue of document.
Further, this time limit cannot be condoned even if the lapse is for genuine
reasons. |, therefore, uphold confirmation of demand of Rs. 1,21,048/- under
Rule 14 of CCR, 2004. When demand is upheld, it is natural that confirmed
demand is required to be paid along with interest. |, therefore, uphold recovery

of interest under Rule 14 ibid.

8.2 Regarding penalty of Rs. 1,21,048/- imposed under Section 78 of the Act
read with Rule 15 of CCR, 2014, | find that said irregular availment of Cenvat
credit of Rs. 1,21,048/- came to light during audit of the records of the
Appellant. Hence, there was suppression involved and penalty under Section 78
of the Act was rightly imposed. |, therefore, uphold the imposition of penalty of
Rs. 1,21,048/- under Section 78 of the Act read with Rule 15 ibid.

8.3 Regarding penalty of Rs. 12,105/- imposed under Section 76 of the Act, |
find that as per proviso to Section 78 of the Act in force at material time, if
penalty is payable under Section 78, provisions of Section 76 shall not apply. In
the present case, penalty of Rs. 1,21,048/- was imposed under Section 78 of the
Act. Hence, penalty imposed under Section 76 is not sustainable. |, therefore,

set aside penalty of Rs. 12,105/- imposed under Section 76 of the Act.

9. As regards the third issue, | find that the Appellant had opted for
provisions contained in Rule 6(3B) of the Cenvat Credit Rules, 2004, which
required the Appellant to pay every month an amount equal to fifty percent of

Cenvat Credit availed on input and input services. During audit, it was observed
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that the Appellant had made short payment of Rs. 66,548/- during the period
from 21.5.2013 to 6.11.2014. On being pointed out, the Appellant paid Rs.
66,548/- but did not pay interest. The impugned order confirmed demand of Rs.
66,548/- under Rule 6(3B) of CCR, 2004 read with Section 73 of the Act and
appropriated the amount paid by the Appellant towards confirmed demand. The
impugned order also ordered for recovery of interest on said short payment
under Section 75 of the Act. The Appellant has not disputed about their liability
to pay said amount under Rule 6(3B) of CCR, 2004 but requested to set aside
recovery of interest on the ground that staff in their bank changes from time to
time and such short payment occurred due to bona fide mistake of their staff. In
terms of Section 75 of the Act, payment of interest is mandatory on every person
who fails to deposit the Service Tax or any part thereof to the account of the
Central Government within the period prescribed. Since, the Appellant had
delayed payment, interest is mandatory, as held by the Hon'ble Supreme Court
in the case of Pratibha Processors reported as 1996 (88) ELT 12 (SC). |,
therefore, uphold the recovery of interest under Section 75 of the Act.

10.  Regarding Penalty of Rs. 10,000/- imposed under Section 77 of the Act, |
find that the adjudicating authority held that the Appellant failed to assess tax
dues correctly and hence, they were liable to penalty under Section 77. | concur
with the findings of the adjudicating authority and uphold the penalty under
Section 77 ibid.

11.  In view of above, | set aside the impugned order to the extent of
confirmation of demand of Rs. 25,20,878/- and imposition of penalty of Rs.
25,20,878/- under Section 78 and remand the matter to the adjudicating
authority for limited purpose of re-quantifying the service tax demand as per
finding given in para 7.8 above. | set aside the impugned order to the extent of
imposition of penalty of Rs. 12,105/- under Section 76 of the Act. The remaining
portion of the impugned order is upheld.

12.  odfiesal gRT 2o @t T8 ofdfle &1 Fuerr Swied wie ¥ e e R
12. The appeal filed by the Appellant is disposed off as above.

dg Commissioner (Appeals)

By Reed Post A.D.
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By Regd Post A.D.

To,

M/s Bank of India,

Main Branch, Para Bazar,
M.G. Road,

Rajkot.
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