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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3rs{ i{rgtr/ {t-m 3n5m/ sqrStr/ (Erlrfi BnTtr, affiq s-€iE ,Jq/ +{r4rf{< \,'j+{r6r,
rrffira / qrs{{r{ I rririrrqr rm s{{frfu rr{t a* eirtrr t gftr: t
Arising out of above mentioned OIO issued by AdditionaUJoin/Deputy/Assistant Commissioner, Central

Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham :

qffi A, gffi 6,r irc l,;i q r /Name&Address of tie Appellant & Respondent :-

M/s. Benk of Indla,Maln BraDch, M G Road,Para Bazar,Rajkot,

Eq qri{r(3ffi-q) e' qft( *t qft ffiBr m1} t a.r5+ xrfffi t $ftf{ur h sc$ 3r'fiq (rT{ 6{ Frtrr lr/
*+.0".*" aggrieved by this order-in-Appeal may lile an appeal to t}le appropriate authority in the folowing

:ftqr sl6-,i+a r.rl{ {q !'q }Errr s{.ffiq qrTAtfr<ur + aft qffc,iffiq ser< {r+ 3{ltF-{q ,1944 fr rjrir 3SB h
3i""fT r,q fti dilft{c, 1994 ff lrr'I 86 } ffin ffiqfu+a rrlB & ar r+fi * r/

Appeal to Customs, Excise & Serice Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies fo

a-Jfi'riur Fqrfi fr qqRrn lrfr qrri ffqr tq, Adq sicrd:{ 1lF6 qE +{rtr qffiq =crcrfufi',r ff Afu .fr-6, arz ai6 ;i 2,
m. *. y-r. r{ H. dr ff srfr qrBC rl

The specia.l bench of Customs, Excise & Service Tax Appetlate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all mallers relating to classdicalion and valuarion.

tqqrs .rfir*( 1at i E. rl.I ,rq i{ffi 6 q+r+r itq qrfr q4rl ftrr qrq.'*-diq Terr{ ?rd6 rrd. iqrfr }r'0"ft,r ;qr[rfor,,'r
(Er+d)ffcfucdificfrFa-fl,.ftfiqrc,{Scr4'r+rrqrsldrrer+rc."z..qtairffarf,iarf}nrl

To the West resonal bench of Customs. Excise & Service Tax ADDellale Trihunal ICESTAT] al 2"d Floor
BIloalmali Bha\ian. Asarwa Ahmedabad-38oo16in case of appeals'other than as nientioned in'para l(al

3{ff|q;qrqrfu+q + qqtl q'flq sTd 6..i * ftn:F+q r.qrE,Iq (qft{)|M, 2oor. +ftfi 6 +, h fttriAd E-r
qa r'r{ EA-3 61 qr? qff+ { ?"i Eifi -r-r+r qrP.n rs-{c'i 6c a +'q l.+ cft 6qrq, a?i r..n= spa fi qiq ,.+ra {i qiq rip'
rmrsr rmr {qtaI, Eqr.r 5 arg qr sF} frs,s drq tcq qr 50 Erq {cq m6 3TT{r 50 drq rcT i erfo+ } di rrn: 1 ,0OO/- 6ct,
5.000i' ftrt 3r{fl 10.000/- rc+ 6r frufE4 nq1s14 ff cfr qntr+.r fi,ttfil ,r.6 aJ qlr{rr. n=jfud arffiq qql"trq
ff ,ner a r*rc+ 'Bqn + qrq q Fffi fr qliG-c-+ ir* + t+ ara rt'rorft-a *+ rt.e rri F+q-r rrn <rE' r ,iz&a .:rra 6r
Trrrn, i-+ fr rq cnq.r t +fl sTBI E(T i.ifa? 3Tffia rarflfu+.q ff' ,flEt Rr{ i-r rTrri aP].n (D. ,rlaa) * frn T[:rEi-'r" *
qrq 500/- EqE Fr fiuiEa {"{ TEr E, +fi r/

rr{t+G#arftel
Date of issue:

(Ln)

The aDDcal ro lhe Annellale Trihunal shall be fileri in orradruolcar. rn form FIA .] / as Drescril)ed urrdcr Rule
(, of C6nrral I.,x( ise'a^nneall Rules zool anrt shall tie acromnanierl aparnsr ond whi(h al leasr shoul.t be
a.comDanied trv i I6e ol Rs. I OOO/- Rs 50dO/-. I].Ps l0-O0O/ where amounr oI
du tvddmand / inLeiesl / Denaltv / relund is uoro 5 Lat.. 5 Lac to 50 Lac and aborc 50 Lac resDectlvclv rn the
lorrir oI cr osded bank dr alt fi 'favoLrr o[ Asit. Reerstr ar of bran ch of anv irom Ln a ted Du bli. sedtor ban']< of t]e
olace where the bench ol anv nominaled oubLc"seclor banl of the Dldae where the bench ot the Tribunal is
blluale(1. AppLcalion made tdr grant of staj/ sha]l be a(.ompanred by'a fee of Rs. 500/-

+ffir -nqrflrtrrsr h qqzr:rftE, f*;r qldffTc,lgg4fr ,rrrr 86(1) +'3iTd? t-crE{ F"rqar.ff, 1994, i fi{q 9(1) h f,ed
ftrrifta TTa S.T. Si q;, cfut i fr qr qffi rr4 sqt qr,: F.,rq ,xirr + B-.a 3r,ft.r + .rff;i, T{ff rFi qr,{ i li--r r, (r{{

r+ cf- TqrF { Erfr {GI) 3t i{t + {c q 
'5c 

1rai vft a mq, rat t-+r+r ff TiiT ,",rl4 ff qirr 3ir q{rqr {qr TqiTr, -T
.fl.q Tr ]q+ 6{,5 .rFs Frrr 41 50 qr14 ..ry T6 ,r-€f 50 arq ?rrrr + 3rf}F t li rq,r. t,OOOl- -T4, 5,000/- -.r+ ,r4qr

i - 'qi ft':li-n T{r cr.q ff yFi Tfl +-r, Ficrtfi4 eli6 6r qrFrFI, {dftl-4 3{'H?r .qprFtrr,qr fr qr.*t i, qZrr+
.{ 

q-rq n Grfi 1fI fl,jffi dr* + i'r anr crt ,r+rf+a t+-sFTz 7i,r fo-.Tr Tr{r qrBl 
' 
defra sr,rs +r ilrr=rr+. *+ # rc

rnr qrBn aa r*fua Tffiq .{rqrfufi.'rr ff ,mer Fr4 * I prfi jrArr (+ ?ri+) ), ftr' dr+.i-r{ +-- fl,r 500/- rrr

(B)

n

,,f+ oqr r,rqr Bfrn t/
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i tqr {,rffii4 /
Date of Order:
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fia 3rfufi{q,199a+ trr(I 86 frsc-ErRr"i (2) r.,ri (2A)} trd -SfrTfr 3r{-q, t{rdr 1liT{{rf,t, 1994,+fifi9(2) rl4

9(2A) 6 efd liqm.r ysi s.'t.-7 t ff qr fiift r{E rr+ qpr 3ngs, Adl{ T.qr{ {.6 arqT 3n{tr (qf q), Affiq r.'ri" {Iq dr.r
crft{ qr{cr fi' cM nqn 6. (s{t iI rr5 Tft TcrFrd ift .rBT') ,ji{ qrTm ER-I Fdrr+ qrgi6 3{sEr 3crTtr, iffiq rirr{ ti,6/
nEr.rr, di :rffiq ;,{rcrFtr6aur qir 3{r+{i ed +r+ 6r E;-!r a;r ari qrtqr ff qfd fi qt-a t di {d Afi l /
The aopeal under sub sectlon (21 and (2Al ot (he secuon 86 tl1e Frnance Act 1994, shall be f ed m For ST.7 as
p resciibed u ndcr Rule 9 (21 &9irA) o I Lhe Service 'l'r L{ Ru les, I 994 and sh all be accompanred by a copy oI order
irt Commrssioner Central Excrsa or Commrssioner Cenual Excise (Appeals) (one ot thrch shall be a crrtified
aoovl and coDv ol lJle order passed bv lhe Comrnrssronera u thorizing lhe Asslsta,nt Cornmissioner or Deputy
Crimmrssrooe'r of Cenrral Excise/ Service l'ax to llle rhe appcal beforeihe Appellate Tribunal.

trrqr clz{, t*q s.rE elq rri +{rar( 3rffi{ rrl,i{,-,r (ti?) + cii 3r.ffii h qrrn t iffiq rtqr< {"d sEft{q 1 9a4 ff Er.r

35qs+ 3iTri(, *frffiq 3{R}ftfi, 1994 ff,rRr 83 + 3iT+{ +{lsr: a;t *aqfr 'r€*, {q qtll} sft 3rftftq clB-rrq C

3r{r.r 6G {qc r.cr< rIFFB-{r fi cirT i 10 rfisr{ (10%), Td qi.r t'ii gqt+r ffis t, qr gctrr, a-+ }-+c gct+r G{rf.d t, +r
qnrl" Gifl irrl. arr+ F+ <q urr + ,ia,ia acr fr TIi qr+ 3r,Tfifi ?q fft 

"q 
Frrg Frrr + 3rfirfi T;n

rdq rn?- ,fq \,"i +{|{' + rd'h " rirl 3i1 11 
'J"6" 

q F+H T rft '{ *
(i) Tr'r 11 gl + f,flFT'{q
(ul rt+z qqr ff d tr! ''r- T i''t
(iji) H.qfl1ilq{r{4{Fiaq6 }. ,mta i:z rrq
- 4lrfr c-6 ia aq $r{r h trlaur{ Grffq ('i" 2) 3TfuFii{q 2014 + 3{Ft r t .f4 Crff 3rffic rrBrnl€i * qqlT fqFr6-n
{!m" 3rff ra4 3rfr-.? +T -r{ Tf,l fr/

For an appeal to be frled belore the CESTAT, under Section 35F of the Centlal Excise Act, 1944 which is also
made apirlicabl" lo Servrce -ax u nder Section 83 of the Finance Act, 1994, an appcal against t}lis order shall tie
bptore t}te TribLrna.l on payrnent of l09o ot the duty demanded where duty or dury and pena.lty are rn dispute, or
penalty, where penalty alone ls in dlspule, provided the amount o[ pre-deposit payable wou]d be subject to a
aeilinp. of Rs. 10 Crores,

Under Cenua.l Excrse a,ld Serv(e Tax, "Duty Demanded" shall include :

li) amount determined under Seclion I I D;
{ir) €rrnolrnI oferrooeous Cenvat Credil taken,
{id) amount Dayable under Rule 6 ofthe Cenvat Credit Rules

provrded further thal the provisions of this Secrion shalj not apply to the stay application and appeals
pendlng before any appellale authority prlor lo the commenccmenr of the Finance (No.2) Acr,20l4.

qrrr r.6rt +]s+ftsvr qrier :

Revision aDDlication to Government of India:
rq 3rrE{ f i.iter"r,rrR-6r EqfffdT Ersfr {,+"tq rerra qjn6 3rf}fiw, 1994 ff ?nrr 35EE } T{qci${ h :ir:trrrar qfte,
1rr,4 {rEr., 5+&am erir< #.8-r ,iTr.rq, Tffa Grrm, +A tG'iT, fis-{ fm 3Tfi, riT< crf, Tt Ei.d-11ooot, fr Giqr
sr Tlts! r /
A revrsioi, application Ues to the.Under Secretary, lo lhe Covemment of lndia, Revislon Applcauon Unrr,
Minrstrv of Fiian(e. Deoartment of Revenue. 4th Floor. Jeevan DeeD Buildinp. Parhament Strebt. New Delhr-
ll000l',underSeclion35EEot*leCEAlc)44irlrespecl'o[t]refollovfingcase,-govemedbyfustprovisotosub-
secoon tl I of sectron-358 rbid:

qt" cI{ + t?,qr r6'fin 5 fi{{ iT. Trr rfrqra rErir ct{ Eir r6ri[6F]{Il q llcrt rIB fi qrtrrrn fi <t(r4 {r iqgr qq arron {I rB{
Eq ,f+ fsr rI. + f+ 5+n p .rrnia + +'n. r. f*"4 rrrg q= i zr risrrrrE qr.r i y{6rnr } etrr<. ft:ff +r.od qr ftff
q3F 

TH 
q qr4 fi tF{r{ si qrlr4 {r/

In case o[ anv loss of goods, whgre tl,re loss occrlr s rn transil from a fac-tory to a warehouse or to arot]ler factory
or from one ivarehouse to anoth.er during Lhe corlrse o[ pror esslng of th-e goods in a wa.rehouse or in sloraga
whether in a factory or in a warehouse

rrraler6Grffrr4rrriasA,ffid+rQ{F<iftffrT+sg-tr6icrqF{lrfirGa*{i-rrr<iI-6+EE(ftic)+qrr+it,
;ir ,rF{ t {|6 Enff {g {l *a qit ffit fr r,fr }r I
In case of rebate of dutv o[ ex.rse on eoods exDorled lo anv counbv or terfltorv outside India of on excrsable
malenal used in the manufacture of thE goods \i/hrch are exl5orted to-any countri or terr ory outside India.

qfa rqn st=r {r qtr:+ri l+r',! B{r qr.{ + qri., 
'.cF 

qt q-rrc qil qr. frqin i+{r rr tr /
In case ofF,ood s 

-exported outsidelndia export to Ndpal or Bhutan, without pa'yment ofduty.

qfirfl,a-r r.srE e r.rr:r ,r+. q. *rrrrn + fu, 'fu 
qft .rfn rq ,rftrftz c ."i f{{ ftflif{ xrsuri a 65a q1=q ff rri t ,in 

'rq 
{r?,r

rir ,{r{+ (3r.{F,) + a-r fti ?iafr{q (a" 2),1994 +I !Ir,r 109 t rr'I F,ir{ fi' ,r€ +rrtq ,r++ rqrcf+fu r' qr cr{ i qrf'a B"
.rl irl
Credit of anv dutv allowed lo be utiLzed towards Daymenl of ex.ise dutv on flnal oroducts under the orovisions
ot this A(l o'r (he-Rules made t}]ere under such o'r'dar is passed bv lhe tom missi-oner (Appea]s) on oi aier. the
dare appoin(('d under Sec l0g oflhe Frnance (No 2l Acl,19q8. '

q-+Berq .rn+fi E rrra ffifua fiulft d rr+ f,t +Errrfi #t arf,t qrF^rr 
r

# r+q '{q --+ 1la -qq qr -rq4 6q Zr ir Frrt 2OOl - +r rT'r+rc f{'Irr Trrr .n-' qE qTn -6q .r+ .rrE r-ra + qrrr i + Frt
1666 -151qrrflT ftcr rr.r
The revision application shall be accompanied by a lee of Rs. 200/- where the amount involved Ln Ruoees One
Lac or less ar)d Rs. 1000/ where lhe amount infol,"ed rs more thait RupeFs One Lac.

qia rq qre{r 4 rg {q ,risit fl {q-raer ) rn rA+ qq.,nirra ftq {r*F rr rrrrcr.r r,rril' atr s B-qr.irr+rqrBtr <E a-.q q iA <rt
ft +r f+i4r 'rfi d q E-+< k 'rai rrqrftrft :r6=irs rq.rfrr+-ur'fr r'6 3T+r {r'rtrq r-+r, cir t'6 3fl# i+.,n nrdr i i I in
case,if lhe ordet coverg vanguS4umlers of order in Orginal. fee for each O.l.O. shoutd be Daid in t]te aforcia-rd
manirer, not wr*lsta-ndinq tlle facr Lhar lhe one appea]1() t]ie ADDellant Tnbunal or the oie aDDlication to Ge
Ceqtral Gofi. As the casF may be, is frlled ro avoid scriptoria lidrk excrsing Rs. I laldr fee bT Rs. i00/- tor

ffid, ft-{ rITT{ s]n 3rl*fi{q. 1975, * 3rfi{i-l + 3rtqr, TE 3{ri{ q"i *r.r< ar?n ff sfr.n ftliF.r 6.50 Er4 5r
;qT{rTq rIE6 rJFF{ ;{fl FFlr qrrdrlt /
One cgpji of appli!4tio_n or O.l.O. as thq casf may be, and rhe order of Lhe adludicatrnq authoritv shall bear a
court ICd sramp of Rs.6.50 as prescribed under Sc-tredule I m terms of !he Couir Fee Act;1975, as amended.

rq' rl=8, ir+q TAIra,f-q qr4 4-{F{, 
"r'trr-r 

.qPnfr+,'r (firi hfu) ft{qrTdr. 1982 i'Eflrr aii arq iTFra qrrfr +t
qBqFi< r.;r {r,i Fr[dT fi 3tF !ft rqrl 3{r{fi-a trar Tr{r ir I
Atteqtion is also i4vited !o t}le-rqles covering tlese ahd other related matters contained in the Customs, Excise
and Servicc Appellate Tribunal (Procedure) trules, 1982

rg 3rffic rrfm -q+ q[{,Erfu{ F+ t m'ltrd qrr{, E-Td +{ T+{trq ymernl * FL 3Tfta-rff ffiq +{qr1a
www.cDec.eov,Ln +r qe {+n z I /
For +F elatorare? qglr4iq pld latesl provisions relaung ro tumg o[ appeal ro rhe hrgher appellate aurhorrly, the
appeuanr may rerer ro rre Lrcpaflmental weostte v/r^/.\v.coec gov.m

i.

(c)

ifl"rr+{i'r'rr+3
+fi{qehd ldBfitrEi, fl

1944

Major Head of Account.



Appeat No: V2/ 49lRAJ /2020

M/s Bank of lndia, Main Branch, Rajkot (hereinafter referred to os

"Appettant") has fited Appeal No. Y2/49/R J/2020 against Order-in-Originat No.

1lD/AC/?019-20 dated 30.4.2020 (hereinofter referred to os'impugned order')

passed by the Joint Commissioner (in situ), CGST and Central Excise, Division-|,

Rajkot (hereinafter referred to as "adjudicating authority").

7. The facts of the case, in brief, are that the Appettant was engaged in

providing Banking and Financia[ Services and was registered with Service Tax

having Registration No. AAACB0472CSTF04. During Audit of the records of the

Appettant by the Departmental Officers, it was observed that they had avaited

escort service from the Police Department for cash transfers and paid Rs.

7",03,95,447/- during the years 2013-14 and2014-15. lt appeared that the said

seryice was covered under'Security Service' and the Appetlant was liabte to pay

service tax on charges paid to the Potice Department on reverse charge basis, in

terms of Notification No. 30/2012-5T dated 20.6.70'12, as amended. lt was

further observed that the Appetlant had avaited Cenvat credit of Rs. 1,21,048/'

on 14.3.2015 on the basis of document dated 20.2.2014 issued by their Zonal

Office being lnput Service Distributor. On being pointed out, the appettant made

payment of service Tax amounting to Rs. 1,21 ,0481- vide Cha[tan dated

23.08.2018 under protest. lt appeared that the Appettant had availed Cenvat

credit beyond one year from date of issuance of document, which is in

contravention of proviso to Rute 4(7) of the Cenvat Credit Rules, 2004. lt was

also observed that the Appetlant had opted for provisions contained in Rute 6(38)

of the Cenvat Credit Rutes, 2004 (hereinafter referred to as 'CCR, 2004') which

required the Appettant to pay every month an amount equal to fifty percent of

Cenvat Credit avaited on input and input services, however the Appeltant made

short payment of Rs. 66,548/- during the period from 71 .5.2013 to 6.11.2014. On

being pointed out, the Appettant paid Rs. 66,548/- but did not pay interest.

2.1. Based on the audit observations, Show Cause Notice No. Vl(a)8-

474/Circle-l/AG-412017-18 dated 11.10.2018 was issued to the Appettant calling

them to exptain as to why Service Tax amount of Rs. 25,20,878/- should not be

demanded and recovered from them under Section 73(1) of the Finance Act,

1994 (hereinafter referred to as 'Act') along with interest under Section 75 and

proposing imposition of penalty under Sections 76,77 and 78 of the Act. The

Notice a[so asked the Appettant to explain as to why Cenvat credit of Rs.

{I:{{d
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Appeat No: v tt 4t t KAJ t 19tv

1,21,048/ - shoutd not be recovered from them a[ong with interest under Rute 14

of CCR, 2004 and proposing imposition of penatty under Section 78 of the Act

read with Rute 'l5 ibid. The notice also proposed vacat'ion of stay on amount

paid under protest and its appropriation towards their tax tiabitity. The Notice

atso asked the Appettant to explain as to why short payment of service tax of Rs.

66,548/- should not be demanded and recovered from them under Section 73 of

the Act and the amount of Rs. 66,548/- paid by the Appeltant should not be

appropriated against the said demand; interest shoutd not be charged under

Section 75 of the Act and proposing penatty under Sections 76,77 and 78 of the

Act. The Notice also proposed penatty on the Manager of the Appeltant under

Section 78A of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned order,

whereby the adjudicating authority,

(i) confirmed Service Tax demand of Rs. 25,20,878/- under proviso to

Section 73(1) of the Act and ordered for its recovery atong with

interest under Section 75 of the Act and atso imposed penatty of

Rs. 25,20,878/- under Section 78 of the Act and penalty of Rs.

10,000/- under Section 77 of the Act;

(ii) confirmed demand of Cenvat credit of Rs. 1 ,71 ,0481 - and

appropriated the amount paid under protest, atong with interest,

under Rute 14 of CCR, 2004 and imposed penatty of Rs. 12,105/-

under Section 76 of the Act and penalty of Rs. 1,2'l ,048/- under

Section 78 of the Act read with Rute 15 of CCR, 2004;

(iii) confirmed service tax demand of Rs. 66,548/- in terms of Rute

6(38) of CCR, 2004 read with Section 73 of the Act and

appropriated amount of Rs. 66,548/- paid by the Appettant,

ordered for recovery of interest under Section 75 of the AcU

(iv) imposed penatty of Rs. 10,000/- under Section 77(2) of the Act;

(v) imposed penatty of Rs. 10,000/- on the Manager of the Appettant

under Section 78A of the Act.

3. Being aggrieved, the Appettant has preferred the present appea[ on

various grounds, inter olio, as under:-

(i) The adjudicating authority failed to understand the facts regarding

non-payment of service tax of Rs. 25,20,8781-. The Appe[tant had

received escort service from Police Department white carrying huge

amount of cash balance on payment of specified charges; that the word

P

E

Page 4 of 'l 3

L



Appeat No: V2/ 49 /RAJ DO2O

'person' appearing in the definition of ,security 
Agency Service, must be

construed to be a natural person as we[[ as juristic person and by no

stretch of imagination, the same witt inctude the state or its officers or
the posts created under a statute.

(ii) That the Board vide Circutar No. 89/7/2006-5.T., dated 18-12_2006

has ctarified that charges recovered by any sovereign / pubtic authority for
carrying out any statutory function witt not be tiabte for levy of service

tax if (a) Sovereign / pubtic authorities perform duties which are in the

nature of statutory and mandatory obtigation to be futfitted.in accordance

with the taw. (b) the fee cottected is tevied as per provisions of retevant

law and (c) The amount cottected is to be deposited into Government

treasury; that their case is covered by said circutar potice Department is

an extended arm of the State Government and is controtted and managed

by the State Government. It is carrying out the activities as entrusted to

it vide the Potice Act which are statutory and constitutional in nature and

relied upon Hon'bte CESTAT Mumbai's Order passed in the case of Mumbai

Potice Vs. Commissioner of Service Tax.

(iii) That they were using Finacle Software, which automaticatly

catculated service tax payabte by them at pre-defined rates set by Head

office. There was no such tiabitity to pay serv'ice tax generated from

Finacte software; that they had not received any direction from their

head office to pay service tax under reverse charge basis in respect of

service in dispute. Service tax being comptex subject and non-core area

of working for bank employees, the manager of bank at relevant time

period was unaware about such non-payment of service tax on RCM basis.

However, there was no intentional to evade service tax. Hence, the

demand is not sustainabte.

iv) The adjudicating authority has ignored the exptanation submitted

for detayed avaitment of Cenvat credit of Rs. 1,21 ,048/-. The appetlant

bank is branch of Bank of India, the centratized bank. The branch

manager has to take prior approva[ for each and every matter from zonal

office. The branch manager has to send the copy of invoices to head

office for approval of that expense. The Cenvat credit of invoices which

were dated 20th February, 2014, got the sanction from head office after

atmost 7 to 8 months. Hence, the same were produced for Cenvat credit

ite long detay. The delay was genuine by fottowing the proceduralu
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formatities of its head office.

(v) That the appeltant had opted for Rute 6(38) of CENVAT Credit

Rules, 2004 where by the appettant shatl pay for every month an amount

equa[ to 50% of input and input service in particutar month. However, for

period 21 -05-2013 to 06-11-2014, there were certain sma[[ and penny

amount invoice for which either by mistake credit taken were 100% or the

etigibte credit to be taken was lapsed on certain invoices. Hence, the

appettant has made short payment of Rs. 66,548/-. ln the bank, the staff

changes from time to time and hence such short payment was made due

to bona fide mistake of staff. When it was pointed out during Audit, they

immediatety made the payment of service tax. Hence, the above genuine

points may be considered and drop the interest and penatty in this regard.

(ii) Cenvat credit of Rs. 1,21 ,048/- avaited beyond period of one year

from date of issue of document is correct, [ega[ and proper ?

(iii) the Appettant is liabte to pay interest on non-payment of amount

under Section 6(38) of CCR, 2004 or not?

6. On going through the records, I find that the Appetlant had avaited escort

service from Potice Department white transferring cash batance and had paid

specified charges to Potice Department. The impugned order confirmed service

tax demand on the ground that the said service is covered under 'Security

Service' and the Appettant was liabte to pay service tax on charges paid to the

l\
i:
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4. Personat Hearing in the matter was scheduted in virtual mode on

5.8.2020, 26.8.2020, 11 .9.2020, 28.9.2070, 12.2.2021 and 73.2.7021. However,

no consent was received from the Appettant nor any request for adjournment

was received. I find that sufficient opportunities have been offered to the

Appettant. Since, the Appeal cannot be kept pending indefinitety, I proceed to

decide the appeal on merits on the basis of grounds raised in appeal

memorandum.

5. I have carefutty gone through the facts of the case, the impugned order

and grounds raised in Appeal Memorandum. The issue to be decided in the

present appeaI is whether

(i) the Appettant is l'iabte to pay service tax of Rs. 25,20,878/ - on

reverse charge basis in respect of 'Security Service' avaited from

the Police Department?

l"
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Potice Department on reverse charge basis, in terms of Notification No. 30/2012-

ST dated 20.6.2012, as amended.

6.1 The AppelLant has contended that the word 'person' appearing in the

definition of 'Security Agency Service' must be construed to be a natural person

as wetl as juristic person and the same wit[ not include the State or its officers

or the posts created under a Statute. The Appeltant further contended that

Potice Department is an extended arm of the State Government and is controlled

and managed by the State Government, which is carrying out the activities as

entrusted to it vide the Police Act which are statutory and constitutional in

nature and that their case is covered by Board's Circutar No.89/7/2006-5.T.,

dated'18-12-2006. The Appettant has atso retied upon the judgement of Hon'bte

CESTAT, Mumbai in case of Mumbai Police Vs. Commissioner of Service Tax which

was upheld by the Hon'bte Supreme Court vide Order dated 18.09.2017 in Diary

Number 74355 of 2017.

7. I find that the Appettant was hetd liabte to pay service tax on charges paid

to the Potice Department on reverse charge basis, in terms of Notification No.

3O/2012-Sf dated 20.6.2012, amended by Notification No. 45l2012-ST dated

7.8.2017. lt is pertinent to examine the relevant provisions of the said

notification, which are reproduced as under:

"I. The taxable rvlces

(A)

(v) orovided or asreed to be provided by way of renting of a motor vehicle

designed to carry passengers to any person who is not in the similar line of

business or supply of manpower for any purpose or securitv services or service

portion in execution of works conhact by any individual, Hindu Undivided

Family or partnership firm, whether registered or not, including association of

persons, located in the taxable territory to a business entity registered as body

corporate, located in the taxable tenitory;"

T.llfindthaterstwhileSection65(105)(w)oftheActdefinedtheterm

'taxabte service' in respect of 'security Service' as under:

(w) to any person, by a security agency in relation to the security of any

p.op".ty o, p.iron, by providing security personnel or otherwise and includes

it" p.oui.ion of servi"es of investigation, detection or verification of any fact

or activitY;

7.2 lfindthaterstwhil,eSection65(94)oftheActdefinedtheterm.Security

{
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Agency' as under:

(94) "security agency" means any person engaged in the business of
rendering services relating to the security ofany property, whether movable or
immovable, or of any person, in any manner and includes the services of
investigation, detection or verification, of any fact or activity, whether of a
personal nature or otherwise, including the services of providing security
persormel;

7.3 I find that Section 658(37) of the Act defined the term ..person,, 
as

under:

*(37)
'Person' includes,-

(D an individual,
(iD a Hindu Undivided Family,
(iii) a company,
(iv) a society,
(v) a limited liability partnership,

(vi) a firm,
(vii) an association of persons or body of

incorporated or not,
individuals. whether

(viii) Govemmen
(ix) a local authority, or
(x) every artificial juridical person, not falling within any of the

preceding sub-clauses;"

(Emphasis supptied)

7.4. Further, amendments were made in Rute 2 (1) (d) of the Service Tax

Rutes, 1994 vide Notification No.4612012 - ST dated 07.08.2012 to define

security service under clause (fa) to mean services relating to the security of

any property, whether movabte or immovabte, or of any person, in any

manner and inctudes the services of investigation, detection or verification,

of any fact or activity.

7.5. On combined reading of the legat provisions above, it is apparent that any

service provided by a person in relation to security of property or person is

taxabte under the category of 'Security Service'. Any person engaged in the

providing security service is covered under Security Agency and definition of

term 'person' defined under Section 658(37) supro and came into effect from

1.7.20'12 atso inctudes Government. Further, tiabitity to pay service tax on

'security Service' is on recipient of service in terms of Notification No. 30/2012-

ST dated 20.6.7012, as amended.

7.6 On examining the facts of the case on hand in backdrop of the above [ega[

provisions, I find that the Appellant had availed escort service from the Police

Department for transfer of cash during the period FY 2013-14 and FY 2014-15.

The said service is appropriatety covered under Security Service' in terms of

Section 65(105)(w) of the Act in pre-negative list regime and subsequentty under

,.j E
E
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Rute 2 (1) (d) (fa) of the Service Tax Rutes, 1994 reproduced supra. Further, the

Police Department, being part of Gujarat Government, is covered under the

definition of person under Section 658(37) supra and consequentty covered as

'Security Agency'. Thus, contention of the Appettant that "the term 'person'

oppearing in the definition of 'Security Agency Service' must be construed to be

a natural person and the same will not include the State or its officers or the

posts creoted under a Stotute", is devoid of merits as definition of person under

Section 65(37) of the Act atso includes Government. The Appettant is, therefore,

liable to pay service tax on 'Security Service' avaited by them, being recipient of

service in terms of Notification No. 30/2012-ST dated 20.6.2012, as amended.

7.7. The Appettant has contended that Police Department is an extended arm

of the State Government and is controtled and managed by the State

Government, which is carrying out the activities as entrusted to it vide the

Potice Act which are statutory and constitutional in nature and that their case is

covered by Board's Circular No. 8917/2006-5.T., dated 18-12-2006. I find that

escort service availed by the Appettant from Gujarat Potice Department for

transfer of cash cannot be said to be statutory or constitutional function. The

Appetlant cou[d have avaited escort service from any other private agency for

said purpose. As regards retiance ptaced on the Board's Circutar No. 8917 12006-

S.T., dated 18-12-2006, I find that the Board in the said Circular has, inter alia,

clarified that the activities performed by the sovereigni pubtic authorities under

the provision of [aw are in the nature of statutory obligations and the fee

collected by them for performing such activities is in the nature of computsory

[evy as per the provisions of the retevant statute, and no service tax is [eviable

on such activities. The Board also ctarified that if such authority performs a

service, which is not in the nature of statutory activity and the same is

undertaken for a consideration not in the nature of statutory fee/levy, then in

such cases, service tax woutd be [eviabte, if the activity undertaken fatls within

the ambit of a taxabte service. As discussed above, the escort service availed by

the Appettant from the Potice Department was not statutory in nature. Further,

the said service was avaited by the Appettant for a cons'ideration which was not

in the nature of statutory fee/tevy. Hence, the said service was covered within

the definition of'Security Service'during the retevant period.

7.8. I have examined the retied upon case law of Mumbai Police Vs.

Commissioner of Service Tax in Appeal No. 5T/85424,85425/7014. ln the said

case, the Hon'ble Tribunat, Mumbai has vide Order No. A185703-85704/7018

dated 23.03 18 confirmed the service tax confirmed the demand on the
'"IrgRI
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grounds that the Appetlant had provided security service to property or persons.

The said judgement of the Hon'ble Tribunal was based on the judgement of

Hon'bte Tribunat, Dethi 'in the case of Dy. Commissioner of Potice, Jodhpur -

2017 (48) S.T.R. 275 (Tri. - Det.). ln the said case the Tribunat, Delhi, inter alia,

held that definition of person which was introduced vide Section 658(37) of the

Act to inctude Government onty with effect from 1.7.2012 but the same cannot

be appticable to prior to that date. However, in the present case, the period

invotved is 2013-14 and 7014-'15 and definition of 'person' contained in Section

658(37) of the Act witl be applicabte. Hence, the said CESTAT order retied upon

by the appettant is not appticable to the facts of the present case.

7.9. ln view of above discussion, lhotd that the impugned order has rightly

hetd the Appeltant liabte to pay service tax on the charges paid to the Potice

Department, being recipient of service in terms of Notification No. 30/2012-ST

dated 20.6.2012 amended by Notification No. 4512012-ST dated 7.8.2012.

However, there appears some discrepancy in quantification of demand. As per

facts recorded at para 2.1 .5 of the Show Cause Notice, amount of service tax

payabte by the Appet[ant on reverse charge basis was arrived upon by

considering 1007o of service tax payabte. ln the present case, period invotved is

2013-14 and 2014-15 and during the said period, service recipient was liable to

pay service tax @75% on reverse charge basis in terms of Notification No.

3012012-ST dated 20.6.2012 amended vide Notification No. 4512012-ST dated

7.8.7012. Hence, service tax demand is required to be re-calcutated. l,

therefore, set aside the impugned order to the extent of confirmation of

demand on this count and remand the matter to the adjudicating authority for

limited purpose of re-quantifying the service tax demand as per rate prescribed

vide Notification No. 45l2012-ST dated 7.8.2012 under speaking order. The

Appettant shatl be l'iabte to pay interest on such re-quantified demand under

Section 75 of the Act.

7.10. Regarding penatty of Rs. 25,20,878/- imposed under Section 78 of the Act

Ifind that non-payment of service tax by the Appettant as recipient of service

came to light during audit of the records of the Appettant. Hence, there was

suppression invotved and penatty under Section 78 of the Act was rightty

imposed. l, therefore, uphold the imposition of penalty under Section 78 of the

Act. However, penatty shatl be equal to service tax demand re-quantified in de

novo order.

*
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8.1 I find that the Appetlant has not disputed about avaitment of said Cenvat

credit beyond period of one year from date of issue of document by their lnput

Seruice Distributor. I find that time [imit of one year was prescribed in Rute 4(7)

of CCR, 2004 for avaitment of Cenvat credit. Hence, it is not permissibte to altow

Cenvat credit beyond period of one year from date of issue of document.

Further, this time limit cannot be condoned even if the lapse is for genuine

reasons. l, therefore, uphotd confirmation of demand of Rs. 1,71 ,048/' under

Rute 14 of CCR, 2004. When demand is uphetd, it is natural that confirmed

demand is required to be paid along with interest. l, therefore, uphold recovery

of interest under Rute 14 ibid.

8.2 Regarding penatty of Rs. I,21,048/- imposed under Section 78 of the Act

read with Rute '15 of CCR, 2014, I find that said irregutar avaitment of Cenvat

credit of Rs. 1,21 ,048/- came to tight during audit of the records of the

Appettant. Hence, there was suppression invotved and penatty under Section 78

of the Act was rightty imposed. l, therefore, uphotd the imposition of penatty of

Rs. 1,71 ,048/- under Section 78 of the Act read with Ru[e 15 ibid.

8.3 Regarding penatty of Rs. 12,105/- imposed under Section 76 of the Act, I

find that as per proviso to Section 78 of the Act in force at material time, i/
penalty is poyable under Section 78, provisions of Section 76 shall not apply. ln

the present case, penatty of Rs. 1,21,048/- was imposed under Section 78 of the

Act. Hence, penatty imposed under Section 76 is not sustainabte. l, therefore,

set aside penatty of Rs. 12,105/- imposed under Section 76 of the Act.

9. As regards the third issue, I find that the Appetlant had opted for

provisions contained in Rute 6(38) of the Cenvat Credit Rutes, 2004, which

required the Appetlant to pay every month an amount equal to fifty percent of

Cenvat Credit availed on input and input services. During audit, it was observed

':,
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8. As regards the second issue, I find that the Appeltant had availed Cenvat

credit of Rs. 1,21,048/- on 14.3.2015 on the basis of document dated 20.7.2014.

The impugned order denied said Cenvat credit on the ground that it was availed

beyond period of one year from date of issue of document and hence, not

admissibte in terms of proviso to Rute 4(7) of CCR, 2004. The Appellant pteaded

that they had to take prior approval for each and every matter from zonal office

and they had sent copy of invoices to their zonal office head for approval but got

the sanction after atmost 7 to 8 months and requested to condone the delay.

b
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that the Appellant had made short payment of Rs. 66,548/- during the period

from 21 .5.201 3 to 6.11 .2014. On being pointed out, the Appellant paid Rs.

66,548/ - but did not pay interest. The impugned order confirmed demand of Rs.

66,548/- under Rute 6(38) of CCR,2004 read with Section 73 of the Act and

appropriated the amount paid by the Appettant towards confirmed demand. The

impugned order atso ordered for recovery of interest on said short payment

under Section 75 of the Act. The Appetlant has not disputed about their tiabitity

to pay said amount under Ru[e 6(38) of CCR, 2004 but requested to set aside

recovery of interest on the ground that staff in their bank changes from time to

time and such short payment occurred due to bona fide mistake of their staff. ln

terms of Section 75 of the Act, payment of interest is mandatory on every person

who fails to deposit the Service Tax or any part thereof to the account of the

Central Government within the period prescribed. Since, the Appeltant had

detayed payment, interest is mandatory, as hetd by the Hon'bte Supreme Court

in the case of Pratibha Processors reported as 1996 (88) ELT 12 (SC). l,

therefore, uphotd the recovery of interest under Section 75 of the Act.

10. Regarding Penatty of Rs. 10,000/- imposed under Section 77 of the Act, I

find that the adjudicating authority hetd that the Appettant failed to assess tax

dues correctly and hence, they were liabte to penatty under Section 77. I concur

with the findings of the adjudicating authority and uphotd the penatty under

Section 77 ibid.

11 . ln view of above, lset aside the impugned order to the extent of

confirmation of demand of Rs. 25,20,878/- and imposition of penatty of Rs.

25,20,878/ - under Section 78 and remand the matter to the adjudicating

authority for limited purpose of re-quantifying the service tax demand as per

finding given in para 7.8 above. I set aside the impugned order to the extent of

imposition of penatty of Rs. 12,105/- under Section 76 of the Act. The remaining

portion of the impugned order is uphetd.

ertM trRl (d s1 qi Brfif, 6r Fqdnr sqn-ff d-frb t frql qIal tl12.

17. The appeal fited by the Appeltant is disposed o f as above.

-{"r \D'LI)

t HILESH KUMAR)

Commissioner (Appeats)

By Reed Post A.D.
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Bv Reed Post A.D.

To,

M/s Bank of lndia,
Main Branch, Para Bazar,
M.G. Road,

Raj kot.
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