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Passed by Shri Akhilesh Ku.Ear, Commissioner (Appeals),
Raj kot
qr(-qx-tr/ fts qrts/ wrg-tr/ q-{I{{ qqs, t*q cere {62 +{rd.r/Tq Rie-{rfi''{,
n-q*a z qrrrrm u qi$qrcr am urgoftfur wrt nc vrtn t-qB-a, z
Arisiog otlt of above mentl-oned OIO i6sued by Additional/.roint/Deputy/Assistant
conutrissioner, central Excise/ST / csT,
Rajkot / Jamnagar / Gandhidham I

g qffe-qidf A cffi sr c \'?i r r /Name & Address of the AppeuaDt & Respondent :-

M/8, The Deputy CotnllrEdart, Celttal Industrhl Securtty Force, UEtt : SUPL, IOCL, caurtdad,
Bedlpara, DBtrlct ttajLot.

r+ er?n1rft<1 i <fua frt qft ffifu{ Tfi-d i:"rrs yrffi z rrftrrsr t Tcq 3r+{ Ert( ;rr E6trr *r./

ffil Person aggrieved by tlris Order-in Appeal m'ay file ai appeal to tie appropriate aurhority iii'the following

,ftqr tq^, i*q^ricIE cfd{ qit{r+.. {+ftc qrqfBnz.q t cfr 3rft{.iffiq rffrE {rq r{Eft{q . 1944 ff ET(I 3sB +
fiFl'I q{ EliT qtUtEq, i9e4 +tsr.r B6 + riTrl{ tffiitq I a qrH 4i qr rfi-ff t t/ '
Appeal to Customs, Excise & Service Tax Appellate Tribuna-l under Secrjon 35B oI CEA, I944 / Under Secrion
86'of the Finance Act, 1994 an appeal liest6:-

fifi-+.,rrT 1"qr+TlqQ"jnft pra*rrr ey+, ;rdrq rirr.{ ,Iq \r{ +fl6r sffiq qgrfurrq ff RiIq frr, }e qi+ ;i z,
3[.. fi. qrq, Tg EFn, fi +t qr+l qrteq r,,

Thg special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. PuraD, New
Delhi_in sI maners relating to classification ar, d valual-r_on.

BF$.cRE^t {a) tjTrl rrq qffi + fi{r{I iN qfr {ffn ffcr pffr,+tq lEra^rlra*t i+r+r rftftq qrqrfuf(tr tftaE r ff
qISq eElrq qrr56[ , ,ffrlTq r-{, {Eqrfi q-fi 3rqrfi 3ruErqlil- 3 Z 6 o t 16I fi THt qrf€q l /

To Lhe West reeional bench o[ Customs. Excise & Service Tax ADDellate Tribunal ICESTAT] ar. 2 Flff)r-
Bbauxoal Bhaw-ai, Asarwa Ahmedabad-38oo16in case of appeals ottier than as mentidned in paraj I (a) abovd

qffi{ qr{rftfi{[r iF TqH qfi-{ Ra-d rd 6 ft[ ++q r r{cr6 {q+q)1M. 2oo1. +F-qF6 * 3iE{-n Mft-i fu'
q+ y.re EA-3 + qrr sffi * <liffir qr+t qGq rq<i i +qirqq{ yft+qrq, iEr rqri cFc'ffntq ,qr{ ft qfu qti
qrrfi rrqr rqiTr. 5qq 5 qrq cI T{q 6(.5 qlq tcq qT 50 {Tq rqE fi flFIT 50 qTtI Ecrr t smr6 i iI fr{n, r-oooz-
€ct. s.ooo/- Fct 3i!Er 1o.ooo/- rQ ry ffia qrr rrqfryft rkq 6=tr fffia rrq +r qnr r{ ri-dfud'{ffiq
aIFITftF[<q +I {tTrIT + {grT+ {rd€rt +, qrC q rdgr fi fi{rfi{ efi 6 +6 ar{r qRr (srFF d6 cr€ arfl rfrfi Tmr fl]-su r

tidfc)-d-qrE 6r !Fr{ri, t+ A rq rnqrj E^Fr 
qGq € liliftt iTffiq qmfotr qfi,nqrfud€ tErq-{ qtgr r* qf+,i }

FlqqFFn-q-{fiflrr500,/- Eqq 6r riutt{ {6 arlr {,;IT ETrn r/

The aoDeal to the ADDellate Tribunel shall be Iiled in ouadrirDlicate in form EA-3 / as Drescritred under RuIe 6
oI Cehtra.l Excise fAlDDeall Rules. 2001 and shall bt accoimoanied ,,ainst one wliich at least should be
accomDaried bv "a lee oI Rs. 1.000/- Rs.50O0/-. Rs.10.0O0/- where amount of
dutvdeimand/inteiest/Deneltv/refund is uoto s'lac.'. 5 Lec to 50 l-ai arrd ebore 5d l,ec resoectivelv in the form
o[ ciossed bdnl< draft'fi favoLi of Assl. Rdcistrar ofbranch of anv noDinated oublic sect6r ban]<" of the Dlace
where tle bench of anv no@inated oublic sEctor bank of the Dlacdwhere the behch oI the Tribunal is situirted.
Application made for 6ant of stay dhall be accompanied by a'fee of Rs. 500/-.
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(i)

(n)

(c)

(ii)

(ii0

(iv)

(v)

(vi)

(D)

{E)

(F)

(G)

fi< .,rfuF+cq. t ss+Sr ur-r 8b +ac lrrn'ir (2) r{ ()A) * trda ei +.rfi.T+{, +{Iqrr ftqI-qr4r, .t994.4'hq.ca(2)
,r=i g r,at i r*t B4tAl cq? S.T.-7 t + Tr qffr qa tq+ qrrr Brr{.T, 6-dtq s"qre {6 3r€I 3irffi I i[qiqr , iidtc ttrrq {.s5
am ffii'3{rirr fi cffi {{{ ++ (3-{q i (r+ qfr cqrFrd ff qrtrqr str {rftr er.r {6r{5 crgs 3f,qfl 5qr{tr, +atq r.tIE
irqz i-<rr<. d sffrq qrfiD-r.q sir fi+fi -+ r.i +r F?rT H cra {AcI ff cft A {rq t Ti+i 6.+ afr |

ftre aooeal irnder sub section (21 and l2A) of the secuon 86 the Finance Act 1994, shall be Eled in For ST.7 as
nrescribed under Rute 9 I2l &9'l2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
bf ComDissioner Centra.l Eicise or Cornmissioner, Cend al Excise (Appeals) (one otwhich shall be a certiEed copy)
and coDv o[ t]e order Dassed bv the Commissroner authorizrng the Assistanl Commissioner or Deputy
CoElmiSSioner of Central'Excise / Service Tax to fJe the appeal belora the Appellate Tribunal.

{rqr srq. fi+c r.crE 116 a?i iqrJEr q++q 5ft5,q 1H:z; + cft rr6Fii * qrr+ i'r+m rvre e5+ cfuftw ro44 ff firr
3 5Es'6 fu". i ff A?rc iBfr[c. req4 ftur'rer * 3iT,tr +{F, n fr..tffrtt, t* 

"ta" 
i cft qffic crfurtq i

*fro rrt rrq rqrs crqzi-+r fi qilT h ro cfr'rd t rot r. T{ qi'I L'ri .rqi{r Mi'{ t, qr Tqffl, q-{'6fi qqiTr ffia t, EFI

'r'r-crr 
ft+r qrq. qert fr rq urr * 3iTlta qrr fr TIi {r+ ;iqfrfi tq 'fii <q r}s tcII t .fi4-6 q dr

ir+c rAr^rq-,fq \Fi +{16r + riri{ "qirr F6C rrq {q' i frE,nR-{ t
h) fi(I I r El affiqT riFq
iii) ir+iz qm 61 4r.ri ,rq-d {rls'I
{iiil 5a44 nqr r{ffir{{t 6 r{{q 6 6 lrr.fi {q '6qI qqi qg B rq,rrr*rrslrnffi{ {ri"2) 3{ft}ft{c 2014 t Bna,T + T4 Crfi 3rffiq snEr+r$ t qqlr ffi{
qrri rfi (r4 3rfi-{ fi {r.I TdI EI+r/

For arr appeal to ba fr.Ied before thi CESTAT, under Section 35F oi the Central Excise Act, 1944 which is also
made aoilicable to Seruce Tax under Section 83 of the Finance Act, 1994, an appea.l against this order shall lie
before t}l'e Tnbunal on payment of l0o/o of the duty demarded where duty or dury and tenalry are in dispute. or
pena.lty, where penalty_alone is in dispule, proviiled the amount of pre deposit payable would be subject to a
teilind6f Rs. I dCrore"s." Under Central Exclse and Seftrce Tax,'Duty Demanded' shall include :

{rl a.mount detennined under Section 11 D;
tnl amount of erroneous Cenvat Credit ta]<en;
(inl amount payable under Rule 6 of the Cenvat Credit Rules

- proviiled further that rhti provisions of this Section shalt not apply to the stay application and appea.Is
pendini before any appellate aut}lority prior lo the corDmencement of!ha Finance (No.2) Acl,20l4.

1i)

qfrqra*fuflrrerq*qlr+t-TrtT{ffrlffiqrr*Rffifi.qritrisRm}qrcrrnh+{raqlffirrq+mrnwfr<
ffi \r{ lisrr TE't E{f 5<n 6-vr..nh + <tr"n, * 6qi r;gp 56 t ur rGr'sT? qr,{ + ei-6?sr + dr.n, ffi +rrer} qr Ei{t
F'R rrg q qr{ + +Fqrl + qrqit {r/
In case of anv lo_ss of goods, where t}le loss occurs ln transit froB a faclory to a warehouse or to enot}rer factory
or 6^om one "wsrehouse to ano*rer during the course of processing of th'e goods in a warehouse or in storag_e
whetlet in a factory or in a warehouse

rrrq +Er6,fr-fi,rgqr Er, +fuin 6. dqrq* Efrqiq i rr+ rlqrtw r,1'd idrq rsre rf^E+qd rftaz) +qr++i,
i qrr{ :F Errr ffi',re qr fr+ dt fua ff 'rft tr ,

ln case of rabate of dutv of excise on sooals exDorted to anv country or territorv outside India of on excisable
material used in t}Ie maiufacture of thE goods d/luch are exdorted to-any countri or territory outside Indra.

qR rgr< srs fl {.r+rr ftq G-{r qr-{ 6 {rr.. {qr;r ql ren qir qrd ftqia frfi rrfl I
In case ol-goods'exported outside lndra expon to Nlpal or Bhutan, w1thout'payment of duty.

qlika rqr< +'rfrrfi ,rfr + rfl-{rc ii ftII iT q& insrr eq vfuftrc at rm frft'{ rr{rlrd o n-s( qlq ff rr* * *{ tq qefl
ir lrr+ rrfiq, rapr'fti qfufr{c (r.2),1098fiurr 109 +ar4ftTfl6r.c rfre cq-<r rrqrqrft& q' + Tl{ t crFn
fftr .rq;r/
Credi[ of any duty allowed to be utilEed towards pa],rDent of excise duw on fmal Droducl s under llre provisions
of ttus Act oi the"Rules made there under suc!-1_o'r-dt)r rs pas-sfd by thc Commissioner (Appeals) on or' after, the
date appoinled under Sec. 109 of the Finance (No.2) Acl, 1998.

q-rfiersr qdrfi fi qrq ffifr Fuifra rr.q ft ,r<r{Ift 4t :rrdt erEp r

id n<q r.6q \'$ {rq -qq qI T{a 6q d'n -qq 200 / - 6r rJrrTr{ I+qT TnI qtr qR qTr r6q \rfi ere 6c} t qrqr 
6r ?ir E r}

1000 / +T Err rl Ftqr qrqt
The revision"applicaEon shall be accomparued bv a fee o[ Rs. 200/- where the amount rnvolved in RuDees One
Lac or less analRs. 1000/- where tle a.mount iniolved is more thah Rupees One Lac.

qft c'F alhl t {-i r{ 3n?lit fi ccrafl I dr r+{ qr qrE{ * F.tu rrq 6r qlrrn sqritr aq it Rqr rr+r qrFtr gs aq * iri rrr
fifffuTff+rf tT+q +fu qEIIF*iF{ }tr+q'aqrE+'q siiG q{-{,ii+#q-T+i. + l'6 il* ts'qr- qr*r-i r'r in iaieli}
l-l-e order covers variou snu Eibers oforder m Oricina.l. fee for each O.I.O. should bi Da.id in &e aforesaid msnner
noi wruistantimifre raiiilai Gi onC apbeat to iTie AppeitZuit Tii6fiA dr-th;;nJafDTiaEon io-tii: eE'itr-al-cai,il
As the case may"be, rs f led to avoid schptofla work ifexclsing Rs. I lakh fee ol Rs'.'100/- for each.

qqF*tF+ erq{-rc {F cfuft{c, rgrs, h 3r{{*-I h 3r{ITr{ {{ qAeT \r{ qrrc.{R{r ffyfr r{ ftstftd 6.50 rc} sr ql'{rcq
rrfi tef+-c 4rn B1-{r {flB[r /
One copy of alpticaddn'or O.l.O. as the case 6ay be, and the order of the adiudicatins aut}loriw sha.ll bear a
coun fid slaln'p'of Rs.6.50 as prescribed under Scledule I in terms of the Coui( Fee AdJ975, as aDended.

#Sr:Fs, iffi{ T-qrq ,tq tr{ -t{r+. qt'1dt{-qrqrft-+<tt r+r4 R&t lMt. r sez t 4ffffi G sq {qftIn qltrql +1
qFqf+d i;rs Ert M ff dR ff BTr{ qr{Ffd R'qr rr r ir r
Attqrftion is also i4vite! tp the- ryles cqvering t}Iese_abd other related matters contained in the Customs, Excise
and Seryice Appellate Tnbunal (Procedure, Rules, t982.

rg 3{ffic Yffi -+ 3{fi'{. Erfu{ 6{i t d-dft-d qTq-d, R-q-d *{ T+{dq yrsgrn h frS, 3{ft{Fff ft[Fftc ifir€
www.cDec.sov.ul tr qis +llt4 6 r /
For the elaborate, detailed and latest provisions reladne to 6ling of appeal to the higher appellale autiority, the
appeuant may refer to tle Departmental websile ww1,.c'6e..gov._m ' '
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Appeal No: V2l16/RA"J/2021

:: ORDER.IN-APPEAL::

2. The facts of the case, in brief, are that the Appel.tant was engaged in

providing 'Security Service' and was hotding Service Tax Registration No.

RKTD00365BST001 . Inquiry initiated against he Appettant revealed that the

Appettant had rendered 'Security Services' to M/s lndian Oit Corporation Ltd

during the period from Aprit, 2009 to June, 2012 and had paid service tax on the

said service. However, the Appettant had not inctuded value of free facitities

and equipment received from service recipient in assessabte vatue for arriving at

service tax payabte.

2.1 On culmination of inquiry, Show Cause Notice No. 143/2014 was issued to

the Appe[ant calting them to show cause as to why Service Tax amount of Rs.

35,75,4821 - should not be demanded and recovered from them under proviso to

Section 73(1) of the Finance Act,1994 (hereinofter referred to as "Act") atong

with interest under Section 75 of the Act and proposing imposition of penatty

under Sections 77 and 78 of the Act.

2,1 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed Service Tax demand of Rs.

35,75,482/ - under Section 73(1) al,ong with interest under Section 75 of the Act

and imposed penatty of Rs. 35,75,482l- under Section 78 of the Act and Rs.

10,000/- under Section 77 of the Act.

3. Being aggrieved, the Appettant has preferred the present appeal on

18.3.2021 on various grounds. I find that the impugned order was issued on

24.6.2015 by the adjudicating authority. As stated by the Appettant in appea[

memorandum, the impugned order was received by the Appettant on 2.7.2015.

The Appettant was required to fite appea[ within 2 months from the receipt of

the said order i.e. on or before 2.9.7015, as stiputated under Section 85(3A) of

the Act. However, the Appettant has filed Appea[ on 18.3.2021 , i.e. after 5 years

and 6 months from due date. This appettate authority has powers to condone

th in fiting of appeat, over and above two months mentioned

i\
FI
;/

Paqe 3 of 5

The Deputy Commandant, CentraI lndustrial. Security Force, Raj kot

(hereinafter referred to as "Appe[[ant") has fited Appeat No. y2/36/RAJ/2021

against order-in-originat No. 13/ADC/PV/2015-16 dated 24.6.2015 (hereinafter

referred to as'impugned order') passed by the Additionat Commissioner, Central

Excise, Rajkot (hereinafter referred to as 'adjudicating authority,).

t: I



Appeal No: v?/ 36/RAJl2o21

above, if sufficient cause is shown, as per proviso to Section 85(3A) ibid. I find

that there is a delav of 5 vears 6 months in fiting the appeal over and above th

normal period of 2 months. Thus, appeat fited beyond the time limit prescribed

under Section 85 ibid cannot be entertained.

4. This appeltate authority is a creature of the Statute and has to act as per

the provisions contained in the Act. This appeltate authority, therefore, cannot

condone detay beyond the period permissibte under the Act. When the

legistature has intended the appetlate authority to entertain the appeal by

condoning further detay of onty one month, this appellate authority cannot go

beyond the power vested by the legistature. My views are supported by the

fottowing case [aws:

(i) The Hon'bte Supreme Court in the case of Singh Enterprises

reported as 2008 (221) E.L.T. 163 (S.C.) has hetd as under:

"8. ...The proviso to sub-section (1) of Section 35 makes the position

crystal clear that the appellate authority has no power to allow the appeal to

be presented beyond the period of 30 days. The language used makes the

position clear that the legislature intended the appellate authority to entertain

the appeal by condoning delay only upto 30 days after the expiry of 60 days

which is the normal period for prefening appeal. Therefore, there is complete

exclusion of Section 5 of the Limitation Act. The Commissioner and the High

Court were therefore justified in holding that there was no power to condone

the delay after the expiry of 30 days period.

(ii) ln the case of Makjai Laboratories pvt Ltd reported as2011 (274)

E.L.T. 48 (Bom.), the Hon'bte Bombay High Court hetd that the

Commissioner (Appeats) cannot condone detay beyond further period of

30 days from initiat period of 60 days and that provisions of Limitation

Act, 1963 is not applicabte in such cases as Commissioner (Appeats) is

not a Court.

(iii) The Hon'ble High Court of Dethi in the case of Detta lmpex

reported as 2004 (173) E.L.T. 449 (Det) hetd that the Appettate authority

has no jurisdiction to extend limitation even in a ..suitable,, 
case for a

further period of more than thirty days.

5. I find that the provisions of section 85 of the Finance Act, 1994 are pori

materia with the provisions of section 35 of the central Excise Act, 1944 and

hence, the above judgements woutd be squarety appticabte to the present

appeaI atso.

Page 4 of 5
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Appeat No: Y7 / 36t RAJ I 1021

6. By respectfutty foltowing the above judgements, I hotd that this appettate

authority cannot condone delay beyond further period of one month as

prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal fited by

the Appeltant is required to be dismissed on the grounds of limitation. l,

accordingty, dismiss the appea[.

effi ERT ed of rT{ 3{q-f, 6T Fqzl{r 3qt-ff rfr& 8 frqr qror B r

The appeal fited by Appeltant is disposed off as above.

(Akhitesh Kumar)
Commissioner (Appeats)

(v.T.sHAH)

Superintendent (Appeats)

By R.P.A.D.

)
nP

To,
M/s The Deputy Commandant,

Central lndustria[ Security Force,

Unit : SMPL, IOCL, Gauridad,
Bedipara,
District Rajkot.

+n t,
+.
e=qo @eWtrrd,
1B-e : qsqqfrc-o, ofr{st$
rrqQ(E, d-frqn, {rs6tct

cldftfr
1) 5q 3ngs, {< qi n-{r fi c4 k*c s(TrE {i4', uq<m fi-*,er{rErqn

fr qrd-+rft 
Fgr

2) 3n9ffi, T< q4 t+r +'< q4 affi'q E-{r( {q,, rrwotceqom-+, {liGr6.tc

fr qrsqqm +rA-+r$ tgr
3) sftn slrg+,, T< \r{ t+r +< qi adq vffr< {6, {rq-+tc ft1 Bilzrqzr+

sffi f{l
4 ) srr qlrrfi', {€g c{ t+r +r G affi'{ siqrE {q,, {r$6Td-1 qu-so fr

3r{srfi $ffi tgl
s) rn€ s.rq-{r
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