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Appeal No: V2/736/RAN2021

:: ORDER-IN-APPEAL ::

The Deputy Commandant, Central Industrial Security Force, Rajkot
(hereinafter referred to as “Appellant”) has filed Appeal No. V2/36/RAJ/2021
against Order-in-Original No. 13/ADC/PV/2015-16 dated 24.6.2015 (hereinafter
referred to as ‘impugned order’) passed by the Additional Commissioner, Central

Excise, Rajkot (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Security Service’ and was holding Service Tax Registration No.
RKTDO0365BST001. Inquiry initiated against he Appellant revealed that the
Appellant had rendered ‘Security Services’ to M/s Indian Qil Corporation Ltd
during the period from April, 2009 to June, 2012 and had paid service tax on the
said service. However, the Appellant had not included value of free facilities
and equipment received from service recipient in assessable value for arriving at
service tax payable.

2.1 On culmination of inquiry, Show Cause Notice No. 143/2014 was issued to
the Appellant calling them to show cause as to why Service Tax amount of Rs.
35,75,482/- should not be demanded and recovered from them under proviso to
Section 73(1) of the Finance Act,1994 (hereinafter referred to as “Act”) along
with interest under Section 75 of the Act and proposing imposition of penalty
under Sections 77 and 78 of the Act.

2.1 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
35,75,482/- under Section 73(1) along with interest under Section 75 of the Act
and imposed penalty of Rs. 35,75,482/- under Section 78 of the Act and Rs.
10,000/- under Section 77 of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal on
18.3.2021 on various grounds. | find that the impugned order was issued on
24.6.2015 by the adjudicating authority. As stated by the Appellant in appeal
memorandum, the impugned order was received by the Appellant on 2.7.2015.
The Appellant was required to file appeal within 2 months from the receipt of
the said order i.e. on or before 2.9.2015, as stipulated under Section 85(3A) of
the Act. However, the Appellant has filed Appeal on 18.3.2021, i.e. after 5 years
and 6 m months from due date. This appellate authority has powers to condone

q:.'[a/y of: uné munth in filing of appeal, over and above two months mentioned
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Appeal No: V2736/RAJ/ 2021

above, if sufficient cause is shown, as per proviso to Section 85(3A) ibid. | find

that there is a delay of 5 years 6 months in filing the appeal over and above th

normal period of 2 months. Thus, appeal filed beyond the time limit prescribed

under Section 85 ibid cannot be entertained.

4, This appellate authority is a creature of the Statute and has to act as per
the provisions contained in the Act. This appellate authority, therefore, cannot
condone delay beyond the period permissible under the Act. When the
legislature has intended the appellate authority to entertain the appeal by
condoning further delay of only one month, this appellate authority cannot go
beyond the power vested by the legislature. My views are supported by the
following case laws:

(1) The Hon'ble Supreme Court in the case of Singh Enterprises
reported as 2008 (221) E.L.T. 163 (5.C.) has held as under:

“8. ...The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal to

be presented beyond the period of 30 days. The language used makes the
position clear that the legislature intended the appellate authority to entertain

the appeal by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is complete
exclusion of Section 5 of the Limitation Act. The Commissioner and the High
Court were therefore justified in holding that there was no power to condone

the delay after the expiry of 30 days period.

(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274)
E.L.T. 48 (Bom.), the Hon'ble Bombay High Court held that the
Commissioner (Appeals) cannot condone delay beyond further period of
30 days from initial period of 60 days and that provisions of Limitation
Act, 1963 is not applicable in such cases as Commissioner (Appeals) is
not a Court.

(ili) The Hon'ble High Court of Delhi in the case of Delta Impex
reported as 2004 (173) E.L.T. 449 (Del) held that the Appellate authority
has no jurisdiction to extend limitation even in a “suitable” case for a
further period of more than thirty days.

5. | find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and

hence, the above judgements would be squarely applicable to the present
appeal also.
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Appeal No: V2/36/RAJ 2021

6. By respectfully following the above judgements, | hold that this appellate
authority cannot condone delay beyond further period of one month as
prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by
the Appellant is required to be dismissed on the grounds of limitation. I,
accordingly, dismiss the appeal.

7. diadd gRIES 31 T8 Sdid &1 Fuer Iudlad alid A fearsmar g |
A The appeal filed by Appellant is disposed off as above.
P )

(Akhilesh Kumar]
Commissioner (Appeals)

Attested
; %Q
(V.T.SHAH)
Superintendent (Appeals)

By R.P.A.D.

To, 4T H,
M/s The Deputy Commandant, e
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