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Appeal No: V2/93/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Gangadhar Industries, Rajkot (hereinafter referred to as “appellant”)
has filed Appeal No. V2/93/RAJ/2020 against Order-in-Original No.
15/D/AC/2020-21 dated 27.7.2020 (hereinafter referred to as “impugned order”)
passed by the Joint Commissioner (in situ), Central GST & Central Excise, Rajkot-
| Division (hereinafter referred to as “adjudicating authority™).

2 The facts of the case, in brief, are that the appellant was engaged in the
manufacture of Generator Set falling under Chapter 85 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise Department having
Registration No. ABMPD3919LXM001. During the course of Audit of the records of
the Appellant undertaken by the Departmental officers, it was observed that
they had availed Cenvat credit of Service Tax paid on outward GTA service used
for transportation of their finished goods from their factory to their buyers’
premises. Since, factory gate was place of removal, any services availed beyond
place of removal was alleged to be not proper in view of definition of “input
service” as given at Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter
referred to as “CCR, 2004”) and therefore, the Appellant was not eligible to
avail Cenvat credit of service tax of Rs. 1,51,609/- paid on outward GTA service
during the period from April, 2014 to June, 2017. The Appellant paid amount of
Rs. 1,51,609/- along with interest of Rs. 80,080/- and penalty of Rs. 22,741/-
but subsequently informed that they disagreed with audit objection.

2.1 Show Cause Notice No. VI/(A)/8-214/Circle-1/AG-3/2018-19 dated
6.9.2019 was issued to the appellant for recovery of wrongly availed Cenvat
credit amount of Rs. 1,51,609/- along with interest under Rule 14 of the CCR,
2004 read with Section 11A(4) of the Central Excise Act, 1944 and proposing
imposition of penalty under Rule 15 read with Section 11AC of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat credit of Rs. 1,51,609/- and ordered for its recovery
along with interest, under Rule 14 of CCR, 2004 read with Section 11A(4) of the
Central Excise Act, 1944 and imposed penalty of Rs. 22,741/- under Rule 15 of
CCR, 2004 read with Section 11AC of the Act.

3. Being aggrieved, the appellant preferred the present appeal on the
following grounds, inter alia, contending that,
The adjudicating authority has confirmed the demand by relying

/f/'“ | .‘upe Hon’ble Supreme Court’s decision passed in the case of Ultratech

._\

f{ {17/ Cement Ltd and Board's Circular No. 1065/4/2018-CX dated 8.6.2018.
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However, the adjudicating authority has overlooked para 6 and para 7 of
the said Circular wherein it has been clearly mentioned that at the time
of issuing new Show Cause Notice should not invoke extended period of
limitation in cases where an alternate interpretation was taken by the
Assessee before the date of Supreme Court’s judgment. The adjudicating
authority at para 10 of the impugned order has held that this is a fit case
for invocation of extended period of limitation prescribed under Section
11(4) of the Central Excise Act, 1944. This fact should be considered while
deciding their appeal and benefit should be provided to them.

(ii)  In view of above, demand should be dropped along with interest

and penalty.

4, Personal hearing in the matter was conducted in virtual mode through
video conferencing on 24.3.2021. Shri Rushi Upadhyay, C.A. appeared on behalf
of the Appellant. He reiterated the submissions made in grounds of appeal

memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the impugned order passed by the adjudicating authority
disallowing Cenvat credit of service tax paid on outward transportation charges

by invoking extended period of limitation is correct, proper and legal or not.

6. | find that the Appellant had availed Cenvat credit of service tax paid on
outward GTA service during the period from April, 2014 to June, 2017. The
adjudicating authority disallowed said Cenvat credit of service tax on the ground
that outward GTA service was availed by the Appellant for transportation of
their finished goods from their factory to customer’s premises i.e. beyond place
of removal, and hence, not covered under definition of “input service” in terms
of Rule 2(l) of CCR, 2004.

6.1 The Appellant has not disputed that they had availed Cenvat credit of
service tax paid on GTA Service for transportation of their finished goods from
their factory to premises of their buyers. The Appellant has also not disputed the
said service was not covered within the definition of ‘input service' in terms of
Rule 2(l) of CCR, 2004 but the Appellant has contested that demand was raised
invoking extended period of limitation under Section 11A(4) of the Act ignoring
instructions contained in Board’s Circular No. 1065/4/2018-CX., dated 8.6.2018,
wherein at para :?",iit;h‘_aa been asked not to issue new Show Cause Notice invoking
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Appeal No: V2/93/RA1/2020

extended period of limitation.

6.2 | find it pertinent to examine instructions contained in Board’s Circular
No. 1065/4/2018-CX., dated 8-6-2018, which are reproduced as under:

“5. CENVAT Credit on GTA Services etc. ; The other issue decided by
Hon’ble Supreme Court in relation to place of removal is in case of CCE & ST
v. Ultra Tech Cement Ltd.,, dated 1-2-2018 in Civil Appeal No. 11261 of 2016
on the issue of CENVAT Credit on Goods Transport Agency Service availed
for transport of goods from the ‘place of removal’ to the buyer’s premises. The
Apex Court has allowed the appeal filed by the Revenue and held that
CENVAT Credit on Goods Transport Agency service availed for transport of
goods from the place of removal to buyer’s premises was not admissible for the
relevant period. The Apex Court has observed that after amendment of in the
definition of ‘input service’ under Rule 2(l) of the CENVAT Credit Rules,
2004, effective from 1-3-2008, the service is treated as input service only ‘up to
the place of removal’.”

6. Facts to be verified : This circular only bring to the notice of the field the
various judgments of Hon'ble Supreme Court which may be referred for further
guidance in individual cases based on facts and circumstances of each of the
case. Past cases should accordingly be decided.

7. No extended period : Any new show cause notice issued on the basis of
this circular should not invoke extended period of limitation in cases where an
alternate interpretation was taken by the assessee before the date of the Supreme
Court judgment as the issue is in the nature of interpretation of law.”

(Emphasis supplied)

7. | find that period involved in the present case is from April, 2014 to June,
2017. The Board has issued above Circular on 8.6.2018 on the basis of judgement
dated 1.2.2018 passed by the Hon’ble Supreme Court in the case of CCE Vs.
Ultratech Cement Ltd in Civil Appeal No. 11261 of 2016 filed by the Department.
Apparently, when the Appellant had availed said Cenvat credit of service tax
paid on outward GTA during the period from April, 2014 to June, 2017, the
Hon’ble Karnataka High Court’s judgement was in favour of assessee and the
Appellant was justified in availing said Cenvat credit. In any case, the Board vide
para 7 of above Circular has categorically asked not to issue new Show Cause
Notice invoking extended period of limitation. In the present case, the Show
Cause Notice was issued on 6.9.2019 by invoking extended period of limitation
under Rule 14 of CCR, 2004 read with Section 11A(4) of the Act. It is settled law
that Board’s instructions are binding on Departmental officers. | also find that
entire demand is beyond normal period of limitation. Hence, the proceedings
initiated in the present case are, therefore, not legally sustainable. The

jadicating authority was accordingly wrong in confirming the demand.
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Appeal No; VZ/93/RAJ/2020

8. In view of above, | set aside the confirmation of demand of Rs. 1,51,609/
vide the impugned order. Since, demand is set aside, recovery of interest anu
imposition of penalty of Rs. 22,741/- are also required to be set aside and |
order accordingly.

9. | set aside the impugned order and allow the appeal.

10.  srfrerarf grer 2t 7 T2 adre F7 AT 39 a4 | Ay SmEr g |
10.  The appeal filed by the Appellant is disposed off as a
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