ST (AAIA) T FATAT, TG T AAT FCEC ol Ioare o
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

fadi =, &t vw & wa= /2 Floor, GST Bhavan,

Tm & far 92,  / Race Course Ring Road,
TaE12 / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: comm

It S U.El. §RT : - DIN - 202105645X000000E 163
F =fte | wreerEn A Fr=riwy
Appeal File No 010 e Dinte
V2/79/RAJ2020 1/D/2020-21 21.4.2020
@ Ifte wee #%41(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-19-2021
Eﬂﬁ!ﬂ'ﬂﬂ'ﬁﬂ'!h’ 25.[]5.2“21 ﬁﬂ_ﬁmﬁ CIRAE= 1 2?-.“5.2021

Date of Order: Date of issue:
oft st e, smges (enfier) , TrerEre g ity
Passed by Shri Akhilesh Kumar, Commissioner (Appeals),
Rajkot

- i AT AYT/ T WY/ TIV/ HETAF AAH, Teard IS 5N/ WA/ TR TEAAT,

TAFIZ [ ATHANT /T grer Segeiata wrh g A 7 g, /

Arising out of above menticoned OI0 issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise/ST / GS8T,

Rajkot / Jamnagar / Gandhidham

T afterat & Tt &7 77 74 797 /Name & Address of the Appellant & Respondent :-
M/s. Global Extrusion Pvt Ltd, Plot No. 238, GIDC Phase-II, Dared, Jamnagar.

sraw(srde) & =i = =t feiEfa qriawTr /SRS F A ol ST 9 AWt g1/

Ey person aggnﬁvedﬁ‘fr this Order- m—Apptal g file an appeal to the appropriate authority in th: following
Al FATHT AT ar%? o s, 1944 Framr3sB ¥
” i H:%T‘T 1994 ﬁa‘mas ¥ +1=r=m1; muﬁﬁs

Appeal to Customs, Excise & Service Tax Aﬁlpellal.e Tribunal under Section 35B of CEA, 1944 / Under Section
&E f the Finance Act, 1994 an appesal lie

i Tffarm # wea e it , T e e AT & R s, I eite A 2,
" IEERARRRE -

bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K, Puram, New
Dclhl in a.LI matters relating to nlasﬁcauun and valuation.

u syefiefr mpra i £
{id) w'ﬁmmwﬁ#m Iﬂﬂnﬁn;éna m%m e

the West al bench of Cu & Service Tax Tribunal (CESTAT) at, 2mt f
E?laumaﬁeﬁhge I,]A.mrﬂ Abﬁ:ueda -3 t":% case of appeals gggzr as n:cnuém:d E:l ‘;[;Iam 1{a) m

T TTT EA- amwmgﬁ ﬂiﬂmmﬁﬂmww‘hg 20{}1%‘: ﬁ* :%'.’r'i?

wsuaﬁ’gﬁmlﬂgmmﬁg 7 50 mtﬁfﬁm%} ll:rna
tf-gg";tm ﬁf%t msrr% gr:r?lm

% e B 500/- mw !_]_FFW'!IT'IT

m%ﬂﬁﬁj Bt A&g}puﬁj Eﬁcsﬂa&w o EI HW - E{l 311{: a:]gcnf.lsmﬂ)le;ia:tn?clhgu I!:bg

y m

where  amount  of

t 5 Lax: Lac to 50 Lac nJ:n:w: 5 c e tivel mn form
chm ur uf J’l.s:ﬂl_api1 istrar ul"hranch o o ed d pu ¢ bank o place
Eﬂe e ben u an_v,r nu ];n: ctor bank ul'the whe:‘e l'thi: bl.mal 5 mluatnd
Application made for gran atn}r I:n_- accompanied hy ufRs

m%j%gﬁw%m wgdfrmsué;;%ﬁ ﬂmﬁ a'ﬂﬁu%!ﬂ:rﬂ#ﬁ;[ -:zﬁ“
Fﬂ'ﬂﬂ"‘!ﬁ‘ @, mm an‘gv
mmmws 50 mmmm AT T wﬁw lﬁ% ] w— 5<3h;+w—

nm; r:
mfg\;lw mﬁ tnm:m‘r %lmmaﬁwrtéaﬁrn 4: ﬂmquw T

Y[ WAT AT BT

I eal under sub secty 1) of Section B6 of the Fi Act, 19"1}4 to the A nh Shall be filed
Hp 1 ﬂ te II'IE gqlt , ]'m:arnhl:d under 1: 11 0 - ‘IFI I-.-s 'il‘i{)'la.nd 5h Ef
€ l':si agamst (one o :!.e?:!n
?' A i'm:s uf Rs 1 the amount ufﬁ:mm tax mtercst m.'mm penalty le!m:d of
s 2000/ - whcrc ¢ Aamount ul' service tax & interest demanded levied 15 more
/ la.khs but nut ex Rs. Fift . Rs. ll]ﬂll)[} where the amount n!’ sr_- G ml.?F.
P t Re

- “l I!r.hc bé:ﬁﬂ Ajulﬁna ]ﬁ: or Eagft E:TBI:Z‘?IJT c(me nlﬂ’l'n un

i1sLan
tuated. / A hcatmn made for grant of sr.ni,'

(B)

panlr

e amcrmpamt



(1)

(1)

(<

(i)

(i)

(i)

tiv)

(vl

(i)
)

(E]

(F)

(G)

oy s, 1904$T urer g6 $T ST-uTETE (2) UF (2A) F FadT oo £ vt wefre, A Femaret, 1954, % Fae e
WA 9 (2A) T AR Pt o 8.T.-7 #ﬁmnﬂmmm ,mmaﬁ:mm (o) , ety e o
grer il srger f afrat wew #1 (2E § 0% mﬁwm -14 7 e grar mﬁmm =Ry T
/ HATER, ﬁﬂﬂm:wmﬁmﬁwﬂmﬂ T AT awaer T Wi o AT R e At g/
apg:gl under sub section [i‘ 2A) of the section 86 the Finance Act 1994, shall be filed in For S'T T as
prescri under Rule 9 ga &9(2A) of the Service Tax Rules, 1994 and shall be acco nﬂm by a%d
uf Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a g;]’
and copy of the order passed the Commissioner authorizing the Assistant Commissioner or Depu
Commissioner of Central Excise,/ Service Tax to file the appeal before the Appellate Tribunal.

ity g oo T AT e wifeew (i) ¥ ofe enfiet § A # edte sears apew afe P 1944 e
35mﬂ":‘m it Fsfty wffrmm, 1004 Framyes F swig fEwr A oft ﬁﬂ'ﬂ T ;AN F i spfreTy i §
mwﬁmmvﬁ_wﬁmﬂmﬁm ‘.:rﬁrm:mh ﬂmw uﬁmmhﬂmﬁiﬁwﬁw
WﬁiﬂTmhﬁ mmkmﬁaw !Eﬁ'l‘ﬁ'l‘tl:ﬂ'
ﬁﬂwﬁrmi:dmh'mﬂﬁmmw

] ﬂTlel ﬁi‘aﬂ'ﬁ?r

Gt wwmﬂw s B

L L] S =

[mzmi i wr w3 s fnfr (@ 2 sfefow 2014 % o i o Pl arfefr mftrerdt & wee REmmdie

wqar et e e W7 AT A ATy
Fnra.na to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made ble to Service Tax under Section 83 of the Finance Act, 1994, mappeaiagmnstﬂusnrﬂcrshal!hg
belore c'I"rlbuna.l un p:ﬁ;l;rllum of 10% of thetil:%vdmndfd where duty or duty and penalty are in dispute, or

penalty, where pen e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. lﬂ- Cmres
Under Central Excise and Service Tax, “Duty Demanded” shall include :
amount determined under Section 11 D;
|1j amount of erroneous Cenvat Credit t
it) amnunt'ia}rahle under Rule 6 of the Lmvnt Credit Rules )
- provided further that the provisions of this Section shall not :ﬁp to the stay niphcahun and appeals

pending before any aprpeﬂntl: authority prior to the commencement of ce (No.2) Act, 2014,

b&%mﬂﬂvfﬂr ﬂq%uﬁﬁ'w% fit \TeT “EE%;:} TlWﬁm

A revision np lication lies nrhe Under & tary, t tl;ll'ln a. mn.& li n
oo EToie, AR Ve, e hog Bl T e S T

ct OWINE case, povern J.rsl: rcmmtﬂau ae::mm 1
nfSecnnn-ﬂSB ibid: e & »8 P ' 1

'“;‘;23"* *ﬁ el U o L mwmmmwmmxﬁwmm

ST R & T
In case of any !uss of e loss r3s in trapsit from a f to a warehouse or to another factory

gods
or from one warehou i er urnng the course of processing o ﬁ? goods in a4 ware num or in storage
whether in a factory or in a warchouse

%E WWhﬁﬁ%§$EWﬁmﬁmwﬁﬂWkam (Frirz) W wrwa i,

In case nf ate nf uty of excise Encsil ed to any coun or terri ¢ outside India of on excisable
material u in the mat%u acture o mﬂdw t%?un? country or territory crutml;:le India.

TfE I=e FT W e A w T il e
In case of goods exported mitﬂﬂ?ﬁlnﬂﬁxﬂm tqgﬁmal n?ﬁhum mthﬁﬁuéﬂnmt of duty.

gwﬂm ’-met i:rT 2), gﬂﬁmlug %mﬂﬁﬁ*%ﬂﬁ%ﬁ
Eftm'i'ita'imm getndonblﬁutﬂllﬁdd;?mc a'inﬂf”?’f““"“”“ B B o o SR oRe
T o

date apponted um:l 109 of the Finance (N
=t wht -8, & I 9%
Fr s R mﬂﬁmmh%‘%%%m ?"%

mpmf E.Eﬁ‘i““a“:ﬁ': b pads.p Splicnte In form Mo, EALS g speted mader iy

S0 ﬁnm.at
COmmu te% nfm%&mlm two mplrs each of the Dlﬂ O‘rd.Eh undtt‘!.:{:echa also

AcCom a encin, ent of prescnbed fee as n 35-EE
of LEAPal'H‘I End Hmur Head of Account. S e s

mﬂﬁmmﬁ? Ft sramaft  aeit
mﬂgﬁmmmm Hﬁﬂﬁ@FﬁZDﬂﬁﬂTﬁm i st wfE w9 T U ST T # T i A w
T AT

The revision hrﬂtluns'hn]]beamn a fee of Rs. 200/- where the amount invaolved in Rupees On
Lac or less ﬂ.‘[ﬁ%ﬁ 1000/ - where the ount um:l]ved mmﬂreu:la‘::L REupees One Lac. =

L Sy A v T
T mm T e B A ol e o SR
sfufras, 1975, ¥ Sqaelt-1 % seqe g syt v e aree it ol o Fetftm e, 50w s =

EFT: Iu:auun"“ur 0.,1.0, as the case and the order of the adjudicating authority shall bear a
r:nurt B%Pnfﬂa_ﬁ 50 as prescribed under ule-] in terms of the Cuu#ane Act, 1975, as ended.

mm‘?ﬁ' T s e D, ) IO, 1902 Y ATH R S

st ff e B AT ) [

Attention is also invited to the rules cove and other related matters contained in the Customs, Excise
E mn:!l.ppﬂlat: Tribunal mmuduranlgu , 1982,

iﬂ?mﬂﬁﬂiﬁﬁm gy o adtaw sEwEt F B, afieedl feeir e
;Rr mmte d?‘mﬁlﬂi unJIat:st Eiumﬂmna rl:!.atqur ﬁlmg of appeal to the higher appellate authority, the

ant may l'l:fﬂl'



Appeal No: V2/79/RAJ/ 2020

:: ORDER-IN-APPEAL ::

M/s. Global Extrusion Pvt Ltd, Jamnagar (hereinafter referred to as
“Appellant™) has filed Appeal Mo. V2/79/Raj/2020 against Order-in-Original No.
DC/JAM-1/CEX/25/2019-20 dated 21.4.2020 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central GST, Division-|,

Jamnagar (hereinafter referred to as ‘adjudicating authority’).

2 The facts of the case, in brief, are that the Appellant was engaged in
the manufacture of Brass rods, Brass wire, Brass billets etc. falling under
Chapter 74 of the Central Excise Tariff Act, 1985 and was registered with
Central Excise Department having registration No. AABCM4319EXM001. During
audit of the records of the Appellant by the officers of the Department, it was
observed that they had availed Cenvat credit of service tax paid for
maintenance of Wind Mills during the period from March, 2014 to March, 2017.
It was observed that the said windmills were installed for generation of
electricity at a location far away from the factory premises of the Appellant. It
was further observed that electricity generated at Windmills situated at
Dwarka was delivered to PGVCL and an equivalent amount of electricity was
set off against the power bill of factory situated at Jamnagar. It appeared that
the transaction of delivery of power to PGVCL and supply of power by PGVCL to
factory at Jamnagar were two independent transactions and there was no
direct or indirect nexus between services of maintenance of wind mill and
goods manufactured at the factory situated at Jamnagar and hence, said
services were not covered under the definition of ‘input service’ in terms of
Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR,
2004’).

2.1 The Show Cause Notice No. Vi(a)/8-23/Circle-111/2017-18/Group-18
dated 1.3.2019 was issued to the Appellant calling them to show cause as to
why Cenvat credit of service tax for an amount of Rs. 2,27,630/- should not be
demanded and recovered from them along with interest under Rule 14 of the
Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’). The SCN
also proposed penalty under Rule 15(2) of CCR, 2004.

2.2 The above Show Cause Notice was adjudicated by the Adjudicating
Authority vide the impugned order who disallowed the CENVAT Credit availed
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Appeal No: VI/T9/RAJ2020

and confirmed demand of wrongly availed Cenvat credit amounting to Rs.

2,27,630/- and ordered for its recovery along with interest under Rule 14 of
CCR, 2004 and imposed penalty of Rs. 2,27,630/- under Rule 15(2) ibid.

3.

Being aggrieved, the Appellant has filed the present appeal, inter alia,

contending that,

(i) The Department’s allegation regarding wrong availment of Cenvat
credit of service tax paid on ‘Management, Repair and Maintenance
service’ in respect of Wind Mills is not correct. The input service in
question, on which credit was availed by the Appellant is covered under
the ambit of definition provided under Rule 2(l) of the Cenvat Credit
Rules, 2004. The wind mill is installed, established and running by the
Appellant. Maintenance of said wind mill is also borne by the Appellant.
The power generated from the said wind mill, is supplied to the grid of
Electricity Company of the Gujarat State/PGVCL and the equivalent
quantity is being supplied by the PGVCL to the Appellant’s factory. The
electricity consumed by the Appellant in their factory for manufacturing
of goods is also received from the grid of Electricity Company of Gujarat
State/ PGVCL. The said company set-right the electricity supplied through
their wind mill against the electricity consumed for manufacture of
excisable goods. Hence, the Management, Repair Maintenance services’ in
respect of Wind Mills is used in or in relation to the manufacture of goods.
Further, there is no mention in the rule in question that the input services
must be provided in the factory premises. Only provision is there in the
rule, in question, that the input service must be used in or in relation to
manufacture of production. Hence, the said service is clearly covered
under the ambit of definition of Input services provided under rule 2(1) of
the Cenvat Credit Rules, 2004 and relied upon following case laws:

(a)  Ashok Leyland Ltd. - 2019 (369) E.L.T. 162 (Mad.)

(b)  Endurance Technology Pvt Ltd - 2017 (52) STR 361 (Bom.)

(c)  Ultratech Cement Ltd - 2011 (021) STR 0297 (Tri. Mumbai)

(d)  Aluminum Powder Co. Ltd - 2016 (042) STR 0776 (Tri. Chennai)

(i) The matter is pertaining to interpretation of law and hence,
extended period cannot be invoked and penalty under Rule 15 is not
imposable. Nothing was suppressed from the Department. There is no

such provision in the law that they have to declare to the Department
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Appeal No: V2/79/RAJ/ 2020

which is not required to do so. There was no mala fide intention in
availing Cenvat credit in dispute.

4, Personal Hearing in the matter was conducted in virtual mode through
video conferencing on 10.3.2021. Shri Moiz Dhangot, C.A. appeared on behalf of
the Appellant. He reiterated the submission made in appeal memorandum.

5 | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
hearing. The issue to be decided in the present appeal is whether the impugned
order confirming demand for wrong availment of Cenvat credit amounting to Rs.
2,27,630/- along with interest and imposing penalty of Rs. 2,27,630/- is correct,
legal and proper or not.

6. On going through the records, | find that the Appellant had availed Cenvat
credit of service tax for an amount of Rs. 2,27,630/- paid on repair and
maintenance service of Wind Mills during the period from March, 2014 to March,
2017. The adjudicating authority denied the said Cenvat credit on the ground
that Wind Mills were installed for generation of electricity at a location far away
from the factory premises of the Appellant and that services availed for windmill
has no nexus with manufacturing activities of the Appellant and hence, were not
covered under the definition of ‘input service’ in terms of Rule 2(l) of ‘CCR,
2004,

I £ | find that the Appellant had availed services for repair and maintenance
of Wind Mills and had availed Cenvat credit of service tax paid on such services.
It is on record that the electricity so generated from the said Wind Mills was fed
into grid of PGVCL and equal number of units of electricity were received by
them in their factory for manufacture of their excisable goods, as per findings
recorded at Para 3.1 of the impugned order. Though, Wind Mills were installed
at a far away location from the factory where repair and maintenance service
was availed but there is no bar in availing services beyond factory premises.
There is no dispute that the electricity generated from Wind Mills were utilized
by the Appellant in their factory, and therefore, the repair and maintenance
service availed in respect of said Wind Mills by the Appellant has nexus with the
manufacturing activities of the Appellant. |, therefore, hold that repair and

maintenance service was ‘input service’ for the Appellant and Cenvat credit of
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Appeal Mo: V2/79/RAJ/2020

service tax was correctly availed by them. | rely on the decision rendered by the
Hon’ble Madras High Court in the case of Ashok Leyland Ltd. reported as 2019
(369) E.L.T. 162 (Mad.), wherein it has been held that,

“25. As already pointed out, there is no dispute that the electricity generated by
the windmills are exclusively used in the manufacturing unit for final products,
there is no nexus between the process of electricity generated and manufacture
of final products and there is no necessity for the windmills to be situated in the
place of manufacture. Further, as already noticed, the definition of “input
service” is wider than the definition of “input”. Furthermore, if one takes a look
at the Rules, more particularly Rule 2(k), as it stood prior to 1-4-2011, which
defines "input", the following has been specifically inserted.

“within the factory of production”,

However, these words are physically missing in Rule 2(1), which defines “input
service” and it would mean any service used by a provider of taxable service for
providing an output service or used by the manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and clearance of
final products from the place of removal. Though the definition of “input
service” has to be widely construed, and in terms of Rule 3, which allows the
manufacturer of final products to take the credit of service tax inputs or capital -
goods received in the factory of manufacture of final products, insofar as any
input service is concerned, the only stipulation is that it should be received by
the manufacturer of final products. Therefore, this would be the correct manner
of interpreting Rule 2(1) of the Rules.

26. In the light of the above, we are of the considered view that the decision in

the case of Ellora Times Ltd. (supra) does not lay down the correct legal position

and we agree with the decision of the High Court of Bombay in Endurance

Technology Pvt. Ltd. (supra), which has been followed by the Larger Bench of

the Tribunal in Parry Engg. & Electronics P. Ltd.”
8. In view of above discussion, | hold that the Appellant had correctly
availed Cenvat credit of service tax paid on repair & maintenance service in
respect of Wind Mills. The confirmation of demand of Rs. 2,27,630/- is not
sustainable and required to be set aside and | do so. Since, demand is set aside, -
recovery of interest and imposition of penalty of Rs. 2,27,630/- under Rule 15 of

CCR, 2004 are also set aside.

9. | set aside the impugned order and allow the appeal.

10.  3fdicihdl R g &t 718 JUld &1 FueRT SuRied adis @ a1 s 8|
10.  The appeal filed by the Appellant stand disposed off in above terms.
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Attﬂgid
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