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etftc qtqr {qr(Order-In-Appeat No.):

RAJ-EXCUS-OOO-APP-I 8-202 r

*:$ml 2s.os.z02t #"H.*I*, 27.05.2021

*srktcrs;qR, orgo 1erfte1 , <rqrterr<rcrfodZ
Passed by shli Akhilesh KuDar, Comrnissioner (Appeals),
Raj kot
qr< i(ftr/ {gs qrg6/ scnF6/ t-{rr{ qrgfi, i;*q sffr< {m'2 +{r5{/T< Cdt-{F(,
<rq*a z qrr+rr< z qifrqrcr aRr scgsfrfu( qrt (c ailtqr t {R-fr: z

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant
Comniissioner, Central Excise/ST / cST,

Rajkot / Jamnagar / candhidham :

q'ftc+'<f a cffi sT nr{q?irdr /NaEe & Ad&ess of t]le appollsat & Reqrondent :-

M/s. Sanjay Products, 32-33 thrcGjt Iadurtrtal Estate, R4Lot ElghEay, if,orbt.

Eq qArt{q.trql + qwa dr{ qrfi t+gmrgd {r+ t :qq-fi rnnl+r(t z cnT{<gr si Ecrr 3rcra arr< rr vrcr er z
Ally peison aggrieved by this order-in-Appeal may fle an appeal to the appropriate authority ii the fotlowing
way.

{n5a^,+{<^r-orerf6q{t{r+.ii'fl$farq1@qEhcfrqq{.h*q^T-{r<eJ;+qftlft{q,tgq+ftumgsg6
8rF1iT qq FFr qldlrl{Iq. i994 6t ErTr 85 6 q{.tf, Flstffq+4 q.r{ +l fi q-+-dt t t/ -

Appq4 1o_Customs, Excise & Service Tax Appelste TribuDal under Section 35E} of CEA, 1944 / Under Section
86-of tle Finance Act, 1994 an appea.l lies16:-

Trft .r.q {FqrsF i qFQr^{ff 
^rrr'{qtqT t6, ffiq ssra tq fni i-qrrr qftftc qr{rB-f{"r ff RiIc ft6, +e ql'{ ;i 2,

{rr. +. T.q, T{ tdi;tt, 6t +t Tril qrtsq r/

The special bench of Cusloms, Excisg & Service Tax Appellate Tribuna.l of West Block No. 2, R.K. Pura.E, New
Delhi_i-o all matters relating to classfication and valuah_oD.

3Ti-fi cii-E[{ I{a) tT rq rrE 3{fft t q{I{r ilq flS rffi trrcr crq-',irftq rsrq rrsvit-+r.,E<:rffiqqrqrif6-{q rf+{:u r #
qEq rff{ fiisn; ,Q-ftq i-{, q:far* $q-{ aarqt q{qewr<- r zi . i r,* ff qrfi"qrQt rz

To the West resional bench of CustoDis. Excise & Service Tax AoDellate TribLrnal ICESTAII at. 2"d F1oor.
Bhaumali Bhaw-aD. Asarwa Ahmedabad-38oo16in case olappeels othtr than as mentidned in paraj l(al abovi

q{-frq qrqrfufiq * qqg qftq s{Td rcq t ftq }ffiq sfirE {ra r 3rf-{r frTrr{+. 2oor- + ftqc 6 + dd,l-d erfi'ftd Bv
rrt cri EA-3 frqR yfttii taS ffir rr+r qrBir r gri t rqta'q r'ficft*srq isi rqrd cr6 #qftr .qrl # qirr qt
qrnqrrrr qct{r. Ecq 5 {rq qr rqi Fq.s {rg iqrl qT 50 qrq Eqrr'ir6 arr*r so ciq [cE d'3rfu6* ]'6'ccr: r.ooor-
Fqt. 5.ooi./- tqt qy{r r0.ooo/- rtt 6T frulft lcr erq 'ff eft dqs 6tr fuid {16 ar c+ r{ i.ifua'qffiq
qrqrBr.lr ;Fr cncr 6 r*rr+ <B-ei 

-+ 
rrq i frlft rit miB-i+ irE + tk am qrft-tef+-r f+ cr€ irrt Eiqr qr+r qrBtr 

r

1;ifl-+-grw ar grcn, i'+ ffre rrer! rtn arftq r{r ThiftJ qffic qmrft-ror # gncrfua€ rqrr+qtsr tt qfe,j }
FlgcFl+r-wr6arv500/- rcg 6T Fldtrd rI4 Tla s''{T ErTr r/

te in form EA 3

any u

Rs. 500

gtiD g. DIN, 202t0564SX0000515815

(u)

(in)

q6'ftc qrnfufiq + {qq B{fi-i. Rf, {EF-{q-tq946I um 85 (1, h 3ir{a i-<F{ lM. rssr.*ft{qsrrr +'TFd
Mft-d yq{ s-T. -sri qr< yfut d 6 qr qtnfi tri 

=s} 
qrq fts qr?sr h E-rr 3T+{ # r& *- T€ff cft inrr t dqq +t rrrii i

qd cft cnrFm {rfr qrRqr *r sctq6{q6c\.5ffi+mv. u-6-t-<rnr fi ctrr ,qrqH'drr 3t, flrrfi Tqr {ctTr.qqq s
;ITGI qT fElI ;FrI 5 ;rTq ttt(r zIT 50 ;rtlll 6qtr ir;F qardrT 50 q[q EttU Tf Bltlffi B irt iFCeI: I000/- EtFI 5 000/- Etrrl3rllirl
r 0 ooo / - Fct 6r ftuiR-d qcr {rq # yfti dEq srtr ftlrift( cr+ 6r qrr r{ ddfua rffiq qrqr&ii([r ff qner * rrrq-+
{rd€r{ 6 nrc q 16'{r fi grsfu eri 6 a-6 ar{r qr{I (errff ffi-BTE ar{r rfrqr rrnr qrt;u r H{r[d sFE Er qrl n. a.fi {r ir
n qr +-fr* ufto oE n;ifiT lr++q qrqrfu+.lr 6i,ncr Fq{ t iqm qRgr r*d*rt iiftq erH-n-* }im sbo /- Ecq
6r Ftultrd cfq q{r ir, {r €Fn r/t'
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Fir 3TfufrTq.tsq+ff ur,-r s6 ff 3'T uFrrt \2, \"i (2A) + 3ir,in <-i fi {rfr bT{rq, iqm 1M,- rgg-q }F-cqgizi
p=i s r zet * +rd F1IiF.{ qy{ s.T. -7 d'fi TI q+'ft q?i TF+ qrq 3lr{fi, ir*c a-cnE {q {!r{r qr{fi (qqlq) , 1'-d1-?r -ryrr< {".F
;r.r ,;rft+ cie{ ff yftcr' dqs ++ r-fit i q6 \rfr EflFr{ ffi qrEq) frr .{r(;5 ar-'T q6rr6 qrg6 {Tfl sqr{fi, 6-+trt -5qrE

,.6, + rr. * :rffiq qrqrfu+or +r fl+.{ E'i Frq F?rr 
"i 

# qArr fiYff {t qrq t dqn drfi fr{r I /
t'tre aooial under sub section (2) and I2Al of t}le secuon 86 the Finance Act 1994, shal be ltled m For ST 7 -as
orescribed u nder Rule I t2l &9{2Al ot the Seruce Tax Rules, I994 ard shall be accomparue_d,by a copy- ol orcler
5i i:-,iiimiiS6-"E c."tra ba"iiibrto"rro'.sioner, Central Dicrse (Appeals) (one of which shall bi a ceriiEed copy)
snd coDv of l}Ie order Dassed bv the Commlssioner authorizing the Asslstant Commrssroner or ueputy
commii(roner of Cential Excise/ Servrce Ta-x to [le the appeal befori the Appellate Tnbunal.

{trr cr6. idrq r{ri {t*F ('{ q-{IFr ,{frfiq rrftr'or 1;147, t nft }ffi + qrc-i { a-*q rqra cfq qQffI{ I944- ff Errr

iin*'s i,o,ti + + E+q l{tuFaq. rssq ffq.Rra: 6 rnt-d iqrf. fr frarr fi,r€t. fl cAi6 cft qffiq {rfu67q t
.r{ri rrt rrq rtcr< qpqT;r+1 5r rirr a r o vficR ( tog), aq qrrr qd, {qlqr G?rE{ A, cr <c't"r, Tq +fi Scf-{r ffi{ t, FI
qrrarq ftqr qrtr EcriB, ge rr(T'6 ai td q{r ft Trq {r4 qtft-{ eq ,rf,f .q FilE rw q qtt}s n I

'rSq 3aF.rJ< q.i qqrEr a dr,ia "ri,r Ft.q q sf{' + fts ,nft-{ *
ri) fi{T r I Et 6 4',iFliT r6q
iiir iqla err ff 4 rn rrq-fr qFr
iriir im*z a-rr Fsqr+4t + ftrq a i +mia Eq -rq
ls,r+ T6 F+{q ura}qrcqmffiq tri'zl 3lBfr{q zotq h qn.,T t $ Rift 3Tffiq vrB'firfr h TrcH F-sRrff{
errrq rfi r.E qfrt qi 

"rm rfi imrz
For an aDDeal to be 6led before the eESTAT. under Sccdon 35F of the Central Excise Act, 1944 which is a.lso

made aoblicable to Ser!,tce Tax under Section 83 ot the Finance Act, 1994, an appeal againsl this order sha]l Le
before t}l! Tflbunal on Da,yrlent of l0o/o of the dury demanded where duty or duty and penaltY ar€ in drspute, or
penalty, where penalry'alone rs in dispule, proviiled the amount of pre:deposit payattle would be subject to a
acilinp of Rs I O Crores" Under CenlJa.l Excise and Service Tax, "Dur) Demanded" shall include :

lil a-mount determined under Section I I D;
irit amounl ofefioneous Cenvat Credit lalen;
liiil emount Davable under Rule 6 oIt}le Cenvat Credit Rules

orovided furtier that rhd provisions of this Sectron shall not apply to the stay applicauon and appeals
pendind before any appeuate authbrity pnor to the coDmencement ofthe Finance (No.2) Act, 2014.

fr Em 3sEE i
flq qaa, gqq qrf

cqqqtrd * 3i<,t-fl-fi (k{.
. Tt ft4- I roool , +1 ftqi

sR qrq * ftnft 'rtqrl t crr+ n. T6i r+grt-Mt qrt st ft'fi 6rr -erq 
i {srz rrr } q.rrrrtIa 'o *rra qr Frt r^q qFq-r{ qr${

Em C- frn'I6' f Er F{r' .E,.cn fir + d-r,l, qr ffi 'i=r, Td l' qr rierrq} qr,r * qd-6rq + El"r-{. frff 6r.er+ qr Erff
TSR TTR q qr{ + ;FF TN S CTlr{ CIl
In ca6d of any lo'ss of goods, where the loss qccurs in trajrsit from. a fac-lo_ry to a wafehouse qr to arother factory
or from one "warehouse to another during fie course of processing of th'e goods in a waiehouse or in storag'e
whether in a factory or ia a warehouse

qr-a * {rE ffi rIE fi e-*-m Mm i., A q^n; Rfrqilr d'rf{ Fi rrrt q-. rrft.rt'+-frq r;crd efq + gd (fti.) +qrr+i,
nt qr.( 4 Er*. F6rn ?Te qT eI-T 6I FIrl'E +T rFn el /
In case of retale ofAutv of excrse on sooils exoorted to snv countrv or territorv outsrde lndia of on excisable
material used in t}le mafiufacture ofthE soods li,hich are exiorted to"any cound or territory outside India.

qR rr.rr( erq 6r rl'rTr{ ft'q R-{r qrr(:S drr . ;rTr{ qr rrdt{ +1qt{ fuT ttr{r rrqr fi; 7

ln case ofgoods"exponed outside lfldia export to Nepa.l or Bhutan, without payment of duty.

qftfua rsr< * rsrcq crq * qrrdr+ * frq "fr =qfi 
i*e sc q&F-{c lri ESd ER-{ yrqgr+t q a-rt cr;q ff ,r€ t +{ t+ c,tcr

fi +rq5 13{ft{, hrm'Bq qfuftqq 
'n" 2.,t998 6r Erm r 09 + 6'rT f}q-{ ff rrs rrftc am-fl iqrfiftlu rr qr srq t crF-{

Ffs rt Ar,/
Credit of anv dutv alowed to be utilized towerds Davment of excise duw on 6rrel Droducts under the Drovisions
of tlris Act o'r the"Rules made thqre under such oider is passed by the tornmissrbner (Appeals) oE oi affer, the
date appoinred under Sec. l09of the Finance (No.2) AcI,1998. "

r+8rrq qra-€{ s src ffid ftulftc sFs 6I qfl{.ft ff qrfr qrEE 
r

iEi .iqr r+c \'{ rrg Fcq qr sq+ 6q ET;ir Fqn 200/- 6r Errtr< Ei{r qrrryt qfr riTn r6q g6 {rq Fqt t :?r-dr A + 6qt
1000 - / fi qrrdrn Ffi-fl nr(rl
The revision"aoolication shall be accomDanied bv a fee of Rs. 2O0l' where the amount involved in Ruoees One
l-ac or less antlRs. I000/- where the arirount mtiolved rs more thah Rupees One Lac.

qrq Eq araer { 6s rE qrten EEr{pT B dI r,{6 q'q qrErr + tirtr qe *r qrrarc rq{fi arr € raqr .nFr ?rfu{rl r{r aq iF +ir i
rfi + FEr qA sr{ q {E+ i, ftq qqrffi i{ffiq rqrD-+?sr + G rTft{ dr hfit rtim +l rr+ qr}r+ ftfi nrfi * r r n.r".i$
the order covers variousnunibers oforder- i4 Original, fee for each O.l.O. should ba paid in the aloresaid mannet,
not witlstanding the fact that the one appeal to ttre Appellait Tribuna.I or l}re one adDlicatjon to t}le Central Co!'l:
As the case Bay-be, is filled r o avoid scii'ptoria work ifexcising Rs. I lakh fee of Rs'. 'l O0 / - for each.

cqrtttFd ql{f{q {F 3Tfuftrq, 1e75, } sr{{ft-t h {$Tr({{ qaer \ni qrrr qriqT ff yft T( ftrifud 6. s0 Ect fi qrqrtr{
{I*5 raFre fiI sFrI qlrBql /
One copy of appLcadon or O.l.O. as t}re case may be, and the order of lhe adiudicatins authoritv shall bear a
court fdi stamp ofRs.6.50 as presrribed under Sc-hedule I in terms olthe Coufl Fee ActJ975, as a.fiended.

tcrJ-6, td1 Eqq. c!q' 
"r{s s{lsr 3rffiqsrarftaTT ,rni Bfur ftrqrr4, r es2 } EFf4 \rq lIq riqfu{ {r{it qir

fiqFfd 6ri EFi Fl{qi 6t 3il' fi sqrn qr+Ff{ Fi'fl .n,rtrr lt /
Attqqtion is dso i4vite! tp the- lules cgveriJul these-ahd other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedurel Rules, 1982.

eg rffir yrBFrq O qftr_rrR-{ 6-<i + {d0-d qrq-+, ftq( dr {+{ q cr<urfr + frC, qffi ffiq +q{rr{
www.cDec.pov_rn +t <{q {+d g I /
For tie elaSorate, delaried _and lalest provisions relaung to 6lng of appeal to the higher appellate authority. the
appellant may re[er lo the Departmental website w.ww.c'be..qov.-m
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TAppeat No: V2/77 /RAJ/2020

Z. The facts of the case, in brief, are that the Appetlant was engaged in

the manufacture of Pan Masata not containing tobacco fatting under Chapter 21

of the Central Excise Tariff Act, 1985 and was registered with Central Exc'ise

Department. The AppeLtant had fited refund ctaim for an amount of Rs.

7,00,000/- under Rule 10 of the Pan Masata Packing Machine (Capacity

Determination and Cotlection of Duty) Rutes, 2008 on the ground that their

packing machine had remained seated for a fortnight in the month of August,

2013. The refund ctaim was rejected vide Order-in-Original No. 1/Ref/20'14

dared 27 .1 .2014.

2.1 The Appettant fited appeat before the then Commissioner (Appeals),

Central Excise, Rajkot who vide his Order-in-Appeal No. RJT-EXCUS-000-APP-

243-14-15 dated 31.12.2014 set aside the said Order-in-OriginaI dated

77.1 .7014 but imposed penalty of Rs. 5,000/- under Rule 27 of the Central

Excise Rutes, 2002 on the Appeltant. The Department reviewed the said Order'

in-Appeat and fited appeal before the Hon'bte CESTAT, Ahmedabad atong with

Stay apptication. The Hon'bte Tribunal rejected Stay Apptication vide Misc.

Order dated 8.4.2015. The Appeltant fited refund ctaim of Rs.7,00,000/'

pursuant to Order-in-Appeat dated 31.12.2014, which was sanctioned to them

after recovery of penatty of Rs. 5,000/-.

7,?. The Appettant was issued protective Show Cause Notice No. V.38/AR-

lil/Refund/Morbi/ADc(PV)24l7016-17 dated 21 .4.2016 for erroneous sanction of

refund of Rs. 6,95,000/- under Section 11A of the Act.

2.3. The appeat fited before the CESTAT, Ahmedabad was withdrawn by the

Department on monetary timits. On withdrawal of the Departmental appeal

from the CESTAT, Ahmedabad, the adjudicating authority adjudicated the

Page 3 of 10

M/s. Sanjay Products, Morbi (herein after referred to os "Appetlant") has

fited Appeat No. Y2/T//Raj/2020 against Order-in-Originat No. 1/D/2020-21

dated 2.6.2020 (hereinafter referred to as 'impugned order') passed by the

Assistant Commissioner, Central GST Division, Morbi-l (hereinafter referred to as

'adjudicating authority' ).

:: ORDER-IN.APPEAL::
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TAppeat No: V2l77lRAJ/2020

Show Cause Notice dated 21 .4.20'16 supro vide the impugned order and

confirmed demand of Rs. 6,95,000/- under Section 11A(1) of the Centrat Excise

Acl, 1944 towards erroneous sanction of refund.

3. Being aggrieved, the Appettant has fited the present appeat, inter olia,

on fotlowing grounds:

(i) The adjudicating authority has not appreciated that the very base

for issuance of the subject SCN No. V.38-AR-lII'REFUND-MORBI'ADC(PV)-

74-7016-17 dated 21-04-2016 was that since the department had not

accepted O-l-A No. RAJ-EXCUS-O00-APP-243-14-15 dt. 31'12 2014, Appeat

No. E/10335/20'15 was fited in CESTAT, Ahmedabad. However, the said

Appeal No. El 10335 /2015 stand dismissed as withdrawn vide Final Order

No. A/ 12355-12420 /2018 dated 24.10.2018.

(ii) The impugned order was passed after ascertaining status of

department's Appeal filed before the Hon'bte CESTAT Ahmedabad and in

facts that the said appeal was withdrawn on monetary ground. The

adjudicating authority erred in law in as much as, there was no authority

in law availabte with him to take up the case for adjudication when the

very base for not accepting the O-l-A issued by Commissioner (Appeats),

Rajkot department's appeat No. E/10335/2015 stand withdrawn. The

department's Appeal has been withdrawn fo[towing Government of lndia's

litigation Policy not to fite Appeals. Thus, adjudicating authority was not

expected to pass any order against the appettant when the very base of

the issuance of SCN does not have any valid force.

(iii) The adjudicating authority has not fottowed the judicial decision as

laid down by the Hon'bte Supreme Court in Kamlakshi Finance Corporation

Ltd 81991(55) ELT-433(SC) ], wherein it has been laid down that the

orders of higher authority shatt be fottowed, unless there is stay against

such order from the Court or appropriate higher authority. The O-l-O has

not correctty appreciated that when there is no stay against O-l-A No.

RJT-EXCUS-000- APP -243-14-15 dated 31 -1 2-201 4, adjudicating authority

ought to have fottowed the said O-l-A dated 31-12-2014, which was in

favour of the Appeltant, wherein said duty demand was atready set aside

by Commissioner (Appeats), Rajkot. Therefore, it was not open for the

1:
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TAppeat No: V2l77lRAJ/2020

adjudicating authority to demand the very same amount of duty which

was set aside by the O-l-A dated 31-12-2014. The adjudicating authority

can not pass any order contrary to the view taken by jurisdictional

Commissioner (Appeats). This is gross negligence on the part of the

adjudicating authority in law wherein he is required to abide by judiciat

disciptine and fo[tow OIA dated 31-12-2014. Therefore, this O-l-O dated

0?.-06-2020 being contrary to the law deserves to be set aside.

(iv) lt is settted law that decision by higher authority in case of

Assessee, sha[[ become binding taw for that Assessee, by a[[ lower

authorities, irrespective of the correctness of the Order untess over ruled

by the superior courts. ln the present case the O-l-A dated 31-12-7014

passed by Commissioner (Appeats) becomes a binding decision for the

adjudicating authority as the Commissioner (Appeats) is a higher authority

than the adjudicating authority in the hierarchy of cadre. Therefore, the

adjudicating authority who is lower in Rank than the Commissioner

(Appeats) was expected to abide by the judiciat disciptine and fotlow the

OIA dated 31.12.2014, which was neither stayed or overruted by higher

appetlate authority. Thus, the impugned order deserves to be set aside.

(v) The O-l-O has not correctty appreciated that levy of central excise

duty is only on manufacture of excisable goods in terms of charging

section 3 or 3A of the Central Excise Act 1944. However, in case of "Non

production of goods" then the procedure under Rute 10 is having ctear

provision for "abatement" of duty for such period of 15 days or above for

the concerned month. Appettant has fottowed this procedure u/r 10 of

rutes ibid to show the "Non production of notified goods". Hence, duty is

atso not payabte as "abatement of duty" was avaitabte.

4. Personal hearing in the matter was conducted in virtual mode through

video conferencing on 10.3.2021. Shri P.P. Jadeja, Consuttant, appeared on

behatf of the Appettant. He reiterated the grounds of appeal and stated that he

woutd file additionat written submission. The Appel'tant fited additional written

submission on 2.4.2021, wherein the submissions made in grounds of appea[ are

reiterated.

5. I have carefully gone through the facts of the case, the impugned order,

,'.a!
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7 Appeal No'. VZl77 / RAJ l20ZO

grounds of appeat memorandum and additionat written submission as we[[ as oral

submission made at the time of hearing. The issue to be decided in the present

appeat is whether the impugned order confirming demand for erroneous sanction

of refund of Rs. 6,95,000/- is correct, [ega[ and proper or not.

6. On going through the impugned order, I find that the Appettant had fited

refund ctaim pursuant to the Order-in-Appeat No. RJT-EXCU5-000-APP-243-14-15

dated 31.12.2014 passed by the then Commissioner (Appeats), Rajkot, which was

in their favour and the ctaim was sanctioned to them. Since, the Department

had chattenged the said Order-in-Appeal dated 31.12.7014 before the Hon'bte

CESTAT, Ahmedabad, the Appettant was issued protective demand under Section

11A of the Act on 21 .4.2016, apparentty to safeguard the Government Revenue

in the event of Tribunal deciding the appeat in favour of the Department. I find

that subsequentty the Department withdrew the appeal from the CESTAT,

Ahmedabad on monetary limits. On withdrawat of Departmental appeal from the

CESTAT, the adjudicating authority adjudicated the said protective Show Cause

Notice dated 2'1.4.2016 and confirmed the demand.

8. I find that in the present case, it is not under dispute that refund was

sanctioned to the Appettant on passing the order by the then Commissioner

(Appeats), Rajkot in their favour. The Show Cause Notice dated 21 .4.2016 was

issued to recover refund amount from the Appettant in case the appeal is

decided by the CESTAT in favour of the Department. Thus, when the Department

withdrew the appeal from the CESTAT, Ahmedabad, it woutd mean that there is

no appeal fited against the Order-in-Appeat dated 31.17.2014 and the said

Order-in-Appeal has attained finality. However, the adjudicating authority again

decided the issue on merit and confirmed the demand under Section 11A of the

31

:l
Is/
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7. The Appettant has contended that the adjudicating authority has not

fotlowed the judicial decision as taid down by the Hon'bte Supreme Court in

Kamlakshi Finance Corporation Ltd reports as 1991 (55) ELT-433(SC), wherein it

has been laid down that the orders of higher authority shatl be fottowed, untess

there is stay against such order from the Court or appropriate higher authority.

The Appettant further it was not open for the adjudicating authority to demand

the very same amount of duty which was set aside by the Order-in-Appeal dated

31.12.7014.

D



TAppeal No: V2/77 /RAJ/2020

Act ignoring the fact that merit of the issue was atready decided by the then

Commissioner(Appeals), Rajkot vide Order-in-Appeal dated 31 .12.2014 and the

same has also attained finatity. The adjudicating authority faited to appreciate

that when the appeal was withdrawn by the Department on monetary timit, the

Order-in-Appeal dated 31-12.2014 attained finatity and the judiciat disciptine

required him to have fotlowed the said Order-in-Appeal in letter and spirit. lt is

pertinent to mention that when any appea[ is withdrawn on monetary limit from

any appettate forum, the Department may agitate the issue in appropriate case

in other appeal proceedings, but it is not open for the adjudicating authority to

pass order on merit disregarding binding precedent.

8.1 I rely on the Order passed by the Hon'ble CESTAT, New Dethi in the case

of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. - Det.), wherein it has

been hetd that,

" 10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944. lf an adjudicating authority is

unaware of this basic principle, the authority must be inferred to be

inadequately equipped to deliver tl-re quasi-judicial firnctions entrusted to his

case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order ofthis Tribunal, enunciating a ratio

decidendi, is an operative judgment per se; not contingent on ratification by any

higher forum, for its vitality or precedential authority. The fact that Revenue's

appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affr.rmation of the conclusions recorded on merits,

does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,

such as a primary adjudicating authority or a Commissioner (Appeals). This is

too well settled to justiff elaborate analyses and exposition, of this protean

principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,

despite adverting to the judgment of this Tribunal and without concluding that

the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen

to ignore judicial discipline and have recorded conclusions diametrically

contrary to the judgment of this Tribunal. This is either illustrative of gross

incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this

case. Such perverse orders fi-rther clog the appellate docket of this Tribunal,

already burdened with a huge pendency, apart from accentuating the faith

deficit of the citizen/assessee, in departmental adjudication."

i,i
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8.2 I also rety on the decision rendered by the Hon'ble Gujarat High Court in

the case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.),

wherein it has been hetd that,

"8. The adjudicating officer acts as a quasi judicial authority. He is bound by

the law of precedent and binding effect of the order passed by the higher

authority or Tribunal of superior jurisdiction. If his order is thought to be

erroneous by the Department, the Department can as well prefer appeal in terms

ofthe statutory provisions contained in the Central Excise Act,7944.

9. Counsel for the petitioners bror.rght to our notice the decision ofthe Apex

Court in the case of Union of India v. Karnlal<shi Finance Corporation Ltd.

reported in l99i (55) E.L.T. 433 (S.C.) in which while approving the criticism

of the High Court of the Revenue Authorities not following the binding

precedent, the Apex Court observed that :-

7. The impression or arxiety of the Assistant Collector that, if he accepted the
assessee's contention, the department would lose revenue and would also have

no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board ofExcise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Cenhal Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out ofthe decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light ofthese amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He

a\:--
[f7 ,,
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"6...It cannot be too vehemently emphasized that it is of utmost importance

that, in disposing of the quasi-judicial issues before them, revenue officers are

bound by the decisions of the appellate authorities. The order of the Appellate

Collector is binding on the Assistant Collectors working within his jurisdiction

and the order of the Tribunal is binding upon the Assistant Collectors and the

Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles ofjudicial discipline require that the orders of the higher appellate

authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appellate authority is not "acceptable" to the

department - in itself an objectionable phrase - and is the subject-matter of an

appeal can fumish no ground for not following it unless its operation has been

suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

:\)
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has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same offlcer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S.35E(l)
or (2) to keep the interests of the department alive. If the officer's view is the
corect one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail."

8.3 I also rely on the decision rendered by the Hon'ble Madras High Court in

the case of lndustrial Minerat Company (lMC) reported as 2018 (18) c.5.T.1. 396

(Mad.), wherein it has been hetd that,

"8. This Court is of the view that when the order passed by the Tribunal has

not been stayed or set aside by the Hon'ble Supreme Court, it is the bounden

duty ofthe Adjudicating Authority to follow the law laid down by the Tribunal.

Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere shaightaway without relegating the assessee to

fiie an appeal."

9. ln view of above discussion, I hotd that the impugned order passed by the

adjudicating authority confirming the demand of Rs. 6,95,0001- for erroneous

sanction of refund is not legatty sustainabte on judicial disciptine and is required

to be set aside and I order to do so.

't0. Accordingty, I set aside the impugned order and attow the appeat.
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The appeal fited by the Appel,tant stand disposed off in above terms.
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