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Thppeal No: V2/77/RAJ/ 2020

:: ORDER-IN-APPEAL ::

M/s. Sanjay Products, Morbi (herein after referred to as “Appellant”) has
filed Appeal No. V2/77/Raj/2020 against Order-in-Original No. 1/D/2020-21
dated 2.6.2020 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central GST Division, Morbi-| (hereinafter referred to as
‘adjudicating authority’).

7 i The facts of the case, in brief, are that the Appellant was engaged in
the manufacture of Pan Masala not containing tobacco falling under Chapter 21
of the Central Excise Tariff Act, 1985 and was registered with Central Excise
Department. The Appellant had filed refund claim for an amount of Rs.
7,00,000/- under Rule 10 of the Pan Masala Packing Machine (Capacity
Determination and Collection of Duty) Rules, 2008 on the ground that their
packing machine had remained sealed for a fortnight in the month of August,
2013. The refund claim was rejected vide Order-in-Original No. 1/Ref/2014
dated 27.1.2014.

2.1  The Appellant filed appeal before the then Commissioner (Appeals),
Central Excise, Rajkot who vide his Order-in-Appeal No. RJT-EXCUS-000-APP-
243-14-15 dated 31.12.2014 set aside the said Order-in-Original dated
27.1.2014 but imposed penalty of Rs. 5,000/- under Rule 27 of the Central
Excise Rules, 2002 on the Appellant. The Department reviewed the said Order-
in-Appeal and filed appeal before the Hon'ble CESTAT, Ahmedabad along with
Stay application. The Hon’ble Tribunal rejected Stay Application vide Misc.
Order dated 8.4.2015. The Appellant filed refund claim of Rs. 7,00,000/-
pursuant to Order-in-Appeal dated 31.12.2014, which was sanctioned to them
after recovery of penalty of Rs. 5,000/-.

2.2. The Appellant was issued protective Show Cause Notice No. V.38/AR-
I11/Refund/Morbi/ADC(PV)24/2016-17 dated 21.4.2016 for erroneous sanction of
refund of Rs. 6,95,000/- under Section 11A of the Act.

2.3. The appeal filed before the CESTAT, Ahmedabad was withdrawn by the
Department on monetary limits. On withdrawal of the Departmental appeal
from the CESTAT, Ahmedabad, the adjudicating authority adjudicated the
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7Appeal No: V2/77/RAJ/ 2020

Show Cause Notice dated 21.4.2016 supra vide the impugned order and
confirmed demand of Rs. 6,95,000/- under Section 11A(1) of the Central Excise

Act, 1944 towards erroneous sanction of refund.

3. Being aggrieved, the Appellant has filed the present appeal, inter alia,

on following grounds:
(i) The adjudicating authority has not appreciated that the very base
for issuance of the subject SCN No. V.38-AR-III-REFUND-MORBI-ADC(PV)-
24-2016-17 dated 21-04-2016 was that since the department had not
accepted O-1-A No. RAJ-EXCUS-000-APP-243-14-15 dt. 31-12 2014, Appeal
No. E/10335/2015 was filed in CESTAT, Ahmedabad. However, the said
Appeal No. E/10335/2015 stand dismissed as withdrawn vide Final Order
No. A/ 12355-12420 /2018 dated 24.10.2018.

(i) The impugned order was passed after ascertaining status of
department's Appeal filed before the Hon'ble CESTAT Ahmedabad and in
facts that the said appeal was withdrawn on monetary ground. The
adjudicating authority erred in law in as much as, there was no authority
in law available with him to take up the case for adjudication when the
very base for not accepting the O-I-A issued by Commissioner (Appeals),
Rajkot department’s appeal No. E/10335/2015 stand withdrawn. The
department's Appeal has been withdrawn following Government of India’s
litigation Policy not to file Appeals. Thus, adjudicating authority was not
expected to pass any order against the appellant when the very base of
the issuance of SCN does not have any valid force.

(ili) The adjudicating authority has not followed the judicial decision as
laid down by the Hon’ble Supreme Court in Kamlakshi Finance Corporation
Ltd £1991(55) ELT-433(S5C) }, wherein it has been laid down that the
orders of higher authority shall be followed, unless there is stay against
such order from the Court or appropriate higher authority. The 0-1-O has
not correctly appreciated that when there is no stay against O-1-A No.
RJT-EXCUS-000-APP-243-14-15 dated 31-12-2014, adjudicating authority
ought to have followed the said O-1-A dated 31-12-2014, which was in
favour of the Appellant, wherein said duty demand was already set aside

by Commissioner (Appeals), Rajkot. Therefore, it was not open for the
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adjudicating authority to demand the very same amount of duty which
was set aside by the O-I-A dated 31-12-2014. The adjudicating authority
can not pass any order contrary to the view taken by jurisdictional
Commissioner (Appeals). This is gross negligence on the part of the
adjudicating authority in law wherein he is required to abide by judicial
discipline and follow OIA dated 31-12-2014. Therefore, this 0-1-O dated
02-06-2020 being contrary to the law deserves to be set aside.

(iv) It is settled law that decision by higher authority in case of
Assessee, shall become binding law for that Assessee, by all lower
authorities, irrespective of the correctness of the Order unless over ruled
by the superior courts. In the present case the O-l-A dated 31-12-2014
passed by Commissioner (Appeals) becomes a binding decision for the
adjudicating authority as the Commissioner (Appeals) is a higher authority
than the adjudicating authority in the hierarchy of cadre. Therefore, the
adjudicating authority who is lower in Rank than the Commissioner
(Appeals) was expected to abide by the judicial discipline and follow the
OIA dated 31.12.2014, which was neither stayed or overruled by higher
appellate authority. Thus, the impugned order deserves to be set aside.

(v}  The O-1-0 has not correctly appreciated that levy of central excise
duty is only on manufacture of excisable goods in terms of charging
section 3 or 3A of the Central Excise Act 1944. However, in case of “Non
production of goods” then the procedure under Rule 10 is having clear
provision for “abatement” of duty for such period of 15 days or above for
the concerned month. Appellant has followed this procedure u/r 10 of
rules ibid to show the “Non production of notified goods”. Hence, duty is
also not payable as “abatement of duty” was available.

Personal hearing in the matter was conducted in virtual mode through

video conferencing on 10.3.2021. Shri P.P. Jadeja, Consultant, appeared on

behalf of the Appellant. He reiterated the grounds of appeal and stated that he

would file additional written submission. The Appellant filed additional written

submission on 2.4.2021, wherein the submissions made in grounds of appeal are

reiterated.
5. | have carefully gone through the facts of the case, the impugned order,
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grounds of appeal memorandum and additional written submission as well as oral
submission made at the time of hearing. The issue to be decided in the present
appeal is whether the impugned order confirming demand for erroneous sanction
of refund of Rs. 6,95,000/- is correct, legal and proper or not.

6. On going through the impugned order, | find that the Appellant had filed
refund claim pursuant to the Order-in-Appeal No. RJT-EXCUS-000-APP-243-14-15
dated 31.12.2014 passed by the then Commissioner (Appeals), Rajkot, which was
in their favour and the claim was sanctioned to them. Since, the Department
had challenged the said Order-in-Appeal dated 31.12.2014 before the Hon’ble
CESTAT, Ahmedabad, the Appellant was issued protective demand under Section
11A of the Act on 21.4.2016, apparently to safeguard the Government Revenue
in the event of Tribunal deciding the appeal in favour of the Department. | find
that subsequently the Department withdrew the appeal from the CESTAT,
Ahmedabad on monetary limits. On withdrawal of Departmental appeal from the
CESTAT, the adjudicating authority adjudicated the said protective Show Cause
MNotice dated 21.4.2016 and confirmed the demand.

T The Appellant has contended that the adjudicating authority has not
followed the judicial decision as laid down by the Hon’ble Supreme Court in
Kamlakshi Finance Corporation Ltd reports as 1991(55) ELT-433(5C), wherein it
has been laid down that the orders of higher authority shall be followed, unless
there is stay against such order from the Court or appropriate higher authority.
The Appellant further it was not open for the adjudicating authority to demand

the very same amount of duty which was set aside by the Order-in-Appeal dated
31.12.2014.

8. | find that in the present case, it is not under dispute that refund was
sanctioned to the Appellant on passing the order by the then Commissioner
(Appeals), Rajkot in their favour. The Show Cause Notice dated 21.4.2016 was
issued to recover refund amount from the Appellant in case the appeal is
decided by the CESTAT in favour of the Department. Thus, when the Department
withdrew the appeal from the CESTAT, Ahmedabad, it would mean that there is
no appeal filed against the Order-in-Appeal dated 31.12.2014 and the said
Order-in-Appeal has attained finality. However, the adjudicating authority again
decided the issue on merit and confirmed the demand under Section 11A of the
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Act ignoring the fact that merit of the issue was already decided by the then
Commissioner(Appeals), Rajkot vide Order-in-Appeal dated 31.12.2014 and the
same has also attained finality. The adjudicating authority failed to appreciate
that when the appeal was withdrawn by the Department on monetary limit, the
Order-in-Appeal dated 31.12.2014 attained finality and the judicial discipline
required him to have followed the said Order-in-Appeal in letter and spirit. It is
pertinent to mention that when any appeal is withdrawn on monetary limit from
any appellate forum, the Department may agitate the issue in appropriate case
in other appeal proceedings, but it is not open for the adjudicating authority to
pass order on merit disregarding binding precedent.

8.1 Irely on the Order passed by the Hon’ble CESTAT, New Delhi in the case
of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. - Del.), wherein it has
been held that,

*10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944, If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue's
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justify elaborate analyses and exposition, of this protean
principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen
to ignore judicial discipline and have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuating the faith
deficit of the citizen/assessee, in departmental adjudication.”
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8.2 | also rely on the decision rendered by the Hon’ble Gujarat High Court in
the case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.),
wherein it has been held that,

“8. The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department, the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944,

9. Counsel for the petitioners brought to our notice the decision of the Apex
Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd.
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism
of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

“6...It cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are
bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more [act that the order of the appellate authority is not “acceptable™ to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can furnish no ground for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the department would lose revenue and would also have
no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He
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has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty.
though after some delay which such procedure would entail.”

8.3 | also rely on the decision rendered by the Hon’'ble Madras High Court in
the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that,

*8. This Court is of the view that when the order passed by the Tribunal has
not been stayed or set aside by the Hon'ble Supreme Court, it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
file an appeal.”

9. In view of above discussion, | hold that the impugned order passed by the
adjudicating authority confirming the demand of Rs. 6,95,000/- for erroneous
sanction of refund is not legally sustainable on judicial discipline and is required
to be set aside and | order to do so.

10.  Accordingly, | set aside the impugned order and allow the appeal.

1. dterpal gRTgul @1 718 3dia &1 Fuer Iwied ads 9 o S g
11.  The appeal filed by the Appellant stand disposed off in above terms.
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(ARhilesh Kumar] ij

Commissioner (Appeals)

Attested
; :—J‘E

(V.T.SHAH)
Superintendent (Appeals)

By RPAD

To, gary,

M/s. Sanjay Products, oad oy Uregsey

32-33 Shreeji Industrial Estate, bt

Rajkot Highway, izmggzm %i U qee
Morbi. ergd, Il
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Thppeal Mo: V2/77/RAJF 2020

yfafefd .-
1) TS 31gad, 9% Ud 941 &Y Ud $<419 IJdIG Yeb, ToRTd &3, HeHSEIE &
SHHRI Bd|

2) 3MYad, %] Ud ¥4 &R U4 419 IdIE Yeb, JSdIe HgFdred, J9HIe S
HaLqS HIaare! gl

3) Hegd Hgad, 9% Ud a1 &R Ud Fi IdE Yob, HARE-1 HUSH, HI
HaRGS HIUdTe! gl
g) TS HIA|
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