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M/s. Wockhardt Hospitals Ltd, Ka.la!"ad Road, Rajkot.
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Any person aggneved by this Order-in-Appeal may fi.le an appeal to the appropriate authority in t}Ie following
way.

lftrn sr;6 .++q rrcr< sra ari irqr+r 3rfft{ qrqrB{;rvr * yft qfrq-}:*q ssrq qr-6 arfuft{q . 1944 ft um 35B 6
3iil4-d qni fiT 3Tfuftry, iggq ffzntrao + drrln ffifr+4 <rr€ ff qr r+ff t rz

Appeal to Customs, Excise & Service Tax Appellate Tribunal under SecdoD 35E} of CEA, 1944 / Under Section
86'ofthe Finance Act. J994 a.n appeal tiest6:
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-fu{^s$ rrdftqr {-fi, i*q s-flrfi Tfr \,ri A-{rfi qffiq qmrft-d{"r ff fap}q +6, +€ Ei{ 'i 2,
qr'"+"r'c, TtH, fr fi ft qGq rz

The sDecial bench of Custo6s, Excise & Service Tax Appellale Tribunal oI west Block No. 2, R. K. Puram, New
Delhr'in all matters relating to classification and valuabbn.

str+s cHq t r,t I { rI, mr cffi t qmrfl itq xS qfi't frcplF.+fTc a.sr( ,r"6 lri +{6r {{rftq qrqlftmrsl tRr ff
qeqffiqfrRiil;,fufu {, {6qrff r1aa nqr4i l;-{F€r+re. 3z;"irfrffqrff-qrQC I/
To the West resional bench of Customs. Excise & Serice Tax AoDellate Tribunal ICESTAI at. 2"d Floor.
BhauEali Bhawan, Asarwa Aluredabad-38ool6in cas€ of appeals o0ier than as mentidned in paraj I (a) above

srffiq qrqrfur{qr 6 Ecrr ar+fr s6d +'{i } ftr' qffiq rsra er6 rc+{rlM. 2001.+ftqq6+qT{(fuft{i$rt
'rt e"ri EA 3 + qrr nfft t rs ffir qr+r qrR r q-{it * 6c t fi q{ yfr * qrq, T6t Eqri rr"qjft {r.r-, qrq ft cl.T *i
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qr ggir q;c.s qrg tcu qI so 6rq acE (+ iiat-fl 50 qiq Ecq qqBfiBdIfrffI: 1.000,i-

"ct. - r.ootz- '"qt'qq-+r loooo/-- 6qi Fr fiqfftT T{Lrrq-fi -cft dqq 6tr^ ffia 9"6 q1 \zralit ffi&-{ 3rq+q
{rqrtr}6"{!l 61 9rqr 6 EsTqi6 Ttii€T( 6 ir{ t Fh{lT fi flqlii:FF eT{ fi {aF (r nr{T tqTFfiiT +fi ETE EI(t FfiqT rT srTtrq I

{dfta s-r€ 6r qrr,rr<, i+ff;q grrq.r-i dnr qGC afi nAfAl qffiiq ar{Ifo+<"r ff rffqr fr6 { rprrr{ rnter r*f+ri t
ftq 3{r{T{--{*qrv!ooz- tqq +r ffia cl"+ qcr6qI d.n r/

The aDoeal ro the ADDeIlate Tribunal sha.Il be filed in ouadruolicate in form EA-3 / as prescrjbed under Rule 6
of Cehtral Excise fADoeall Rules. 2001 and shall Ue accomoaried asainsr on'e wliich at least should be
aicomoanied bv' "a 'fee 6I Rs. 1.000/- Rs.50O0/-. Rs.lO.000/- where amount of
dutvddmend /inteiest/ Denalw /refund is uDto 5 tac.'. 5 Lac to 50 l2c and above 50 Lac resDectivelv in the fortE
of ciossed bdnk draft'fi favoiri of Asst. RiEistrar ofbranch ofanv nodinated Dublic sectbr bank-of the place
where l}re bench of allv nominated Dublic d6ctor bat)k of the Dlacdwhere the be_nch of the Tribunal is situated.
Application made for tiant of stay sha be accomparried by a fee ofRs.50O/-.

qffiq qrEfirqi{sr } Eqer q+{. frfr 3iftft{c- t sg+fr trm ee rrr * dt-,tr t-<mr lM- rssa. }ft{c s rrr hTrfr
fruiftrd ycr s.T -st qn yffit { ffqr qaifr !'i cst srq ftq {Arr + ftEs 3r+{ ft rre *. Tffi yR +rq d dqr +1 rT{i+
r'+ vft rqrFra iff qGq ) +, r{i ir 6q + 6q q6 vfr B ql!r, T6i-qnr6, fi fir , ar 6 eir drr fln{n rr+r {clTr. qq 5
TFqqrrFS6c.5 drq tq(, qT 50 qTq {c(r +tslrrqT50 TTGISc( q q1?I+ e I6'qel: 1.000/- tsq.5.000/: tF4 T€I
ro.oooi tqq rr ffvift<r'-,rcr qrq ff cft rirr frtr Mfta cr.+ 6r qrr ra- ridft-a rtrrq qr+rfurrq fi qner a r*rrs
rFierr h <rq t F;ff dr qriffi er+ + i+ rrcr erft teift-c +dsrw arrr fr{r arqr qrBu r +idtrt BrE 6r rrrr.rrl- +6 ff TF'
,ne t fra1 arqq i-{r *iQ-c "rffiq 
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(i)

(ii)

(c)

Fa nfuF-rq rsg4+ urrr 86 6r re-rrF-Eii (r) rrs (zAt *'riTrfd -f ffrr8 3r{rr, +{r+' l?lqr+rfi, 139-4,ift{qri2)
rrE e { 2A) 6 +fi Ruit-1 c.r{ S.T. 7 i fi ?r qr.t qs rqt qrq rr{s, qffiq .37qrE !-fq !ffi4T qrg6 LJ{qr{), s-+l-q ri.rrE {i6
;r<r flFi ,{rrrr ff cF-{i qaq {t 1T{i t r-{ cfi rrrrFrd ffi qGqr .lR {r{tr Er'r {Errfi qr5tr 3rcrET 3rrTtr, 4'4lq Frr<
iroz t-+r+r. * qffiq qrqrftrfirvr d 3{r+{a <i rrq rr ffirr ?q # 3n?rr ff-gft ff qIE + riTs q-rii d{r t /
fhe aooeal irnder sub section (21 and I2A) oI the seclion 8b the Finance Act 1994, shall be hled in For ST.7 as
orescribed under Rule 9 l2l &9(2A) of $e'Service Tax Rules, 1994 and shall be accompaDed by a copy o[order
5i commiisioner Central b*cise or Comrnissioner, Central Eicise {Appeals) {ooe of wh-ich shall be a certfied copy)
and copy of the order passed by the Commrssioner authorizini the Assrslant ComrDrssioner or Deputy
commiSiioner ofCenEalExclse/ Serqce Tax to file the appeal befori llle Appeuate Tribunal.

frqr crqi. :Fdrq T,qr< ,r;6 rl?i m.r{l {trra qrftrE''rr 
, 
qqe I + cft qfidi s rrf} i *frq r.qrq st6 3Tfuft{c r Sq q ft fi'r

j5qs.s 3r it(. iff f+ffq 'iaft{q'. leoa fttrrra: *:imtTir+rq- ot {t qrq ft,rt t. rq }esr h yft qffTa fifu67q it
q{rq fiiT srq .r.crc 

crEs/dEr +-. {iar q t0 cfrera (r0c,.TEqirTqiqrrrflffi{i,fiqctfl,Tq+-fi{ciflffidt,6I
rrrr,rr+ t+qr arE. Ecr+B sq fiu 6 jinrin rcr fr Trn {rt ffi( eq,rfdr e-{ sirg -cs i .{fii+ 1*r

?dq rsle-Tq qi n-{F' h aia'it "xr.r frq ,rq ,fiF" t fts gnft'{ t
lil ur(I 11 <l { Jrdr1-d r6q
i,lr iqle qql fi ff lri r{i rF\
tUIl {;Fl. TTfl Fffiqrc-ir 6 Fffiq 6 5 "r{rfn Eq TfqI i'ri t fr qs urr t crtftrr< Fiiftr ({.2) 3f*ft{c 2014 + 3rRy + T4 ftd} 3{fffrq crertrt t qffi frsrmft{
'qrri 3rff qi Tft{ + {rq i-fr dr4 r,/

For an appea.l to be filed belore the CESTAT, under Section 35F ot the Central Excise Act, 1944 wluch rs a.lso
made aoilicable to Service Tax under Section 83 of the Finance Act. 1994. a-rr aDDea.l apainst this order shall he
before the Tribunal on palment of IOTo of the duty demanded wheri duty br duiy aJld p'enalty are in drspute, or
penalty, vr'here penalty alone is in dispute, provided the amoLlnt of pre-deposit payable would be subject to a
ce iline ofRs. I0 Crores.- Under Central Exclse and Senlce Tax,'Duty Demanded" sha-Il urclude :

{i) amount deierr ned under Sectron 1l D;
iil) amount ol erroneous Cenvat CrFdit lake'n;
(in) amount payable under Rule 6 ofthe Cenvat Credit Rules

- Drovided furlier that the orovisions of this Section shall not aoolv to the stav aDDlication arrd aDDea.ls
pendin{ before any appellate aulioriry prior 1o lhe commencemenl of tJri Frnance (No:2) Ait, 20 14.
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(iv)

(v)

(vi)

(D)

(E)

(F)

(G)

qR crq h ffi ;rsrsn { crrrt i. rr<i nq-€T{ iirft crt + Rffi 6r.qm it Eirt rr* * cr.rrq * +{rq qr ErS rq arrera qr ft-H#tiH'dH$t'i'jiG.ii#;;li#l ;iHdH'.ii'l+il*i,i,'Si'"+l*,-t"++.n, c.-n+rrrqri?nRS
rrcR rtTi q qr{ s Tfqll 6 qTq;l {r/
In caSe of any lo_ss of goods. where the loss occurs rn transit from a fadorv to a ]varehouse or lo another factory
or from one warehouse to another dunng the course of processmg of th'e goods in a warehouse or in storage
whether in a factory or in a warehouse

vr-+ a $6, ffir19fi e1-{F Qai4 F,1l c^t,t"+ RFslq { rf+ ri qrr q-r qrt rt h;fl-q r.qre r.1;6+ Sc (F-{s) 6qrr+d,
Tr Err{ S Er€-. tl t rrg fl er{ 6r tffir *l rr*i tsr /
ln case of rabate ofauw of excise on sooals exDorted lo anv counrrv or territory out$de India of on excisablc
material used m the mahufacture of fiE goods uhich are exioned to-any countri or rerritory outside India.

'rE r+r< ,5+ 5r q'a46 frq Rfl rrF? :F {rrr. iqrq ql fzr{ fir arq f}qfd ftfi rrqr *r I
In case ofgoods-exported oulside India export to Nepal or Bhutan, Mthout-DayEent ofduty.
qfrk+rqrah=qreri1166+{,r{r<+ftqiqnEr$rers3lnri}qqrnirErfiftR-*rrqgni+;rraqrqfrrrl}+{i+er?rr
ir 3nq't ir{nl + rm't+q rfuftqc (a. rr,1998ffur'r roq e er.r FiT{ ft rrt afrc }rr+ rcnfGfu qr qr Erq il qrfr.r
ft'urt z
Cridil of anv duw allowed to be utrlized lowards Daymenl of excise dutv on final Droducts under the Drollsions
of this Act oi *le'Rules made there under such oid'er ls passed bv the "Cornmissioner (Appeals) on oi after, the
date appoinred under Sec. I09 ofthe Finance (No.2) Act, l998. -

rr.rs 3rr{€{ ff n yfu cq{ Ei@r EA-8 ii. ir fi-rdrq r"rr*< grq riT{r;Tr ft{cE-fr.ZOOr. + ft{q 9 + *T't-{ RRffE *. rq
{rE l s niqrr 6 : c"rd 

'6 , t-{ fr -{rfi flEq r :.rirfi 4ic-{a 6 qiq rr qraci a {{r{ qi?q ff' cftdi +dn fi qrfi qraqi'fflq
S1ffi+rrra,5.+ +fuF-rr, 1944 fI ur-r 3s-EE * Ttn R!rtF-{ tq ff rcrrfr } qrw 66- * 1p-6 ff ffi {qnff orff
qTrflrr /
The ibove aoohcation shall be made in duoticate in Form No. EA.8 as soecfied under Rule. 9 of Central Excise
lADDealsl Rtfes. 2001 wilhin 3 months fom the date on which the drder soueht to be'aDDealed aeainst is
aommuricated and shall be accomDarDed bv two cooies each of the OIO aJrd Orde'rJn-ADDeal.'lt should also be
accompanied bv a copv of TR-6 Challan evidenci;rg p'a5rmenl ofprescribed fee as prescrib6d under Sectron 35-EE
of CEA, I 944, rinderVaior Head of Accounr.

q-r0erq i{r+{i * srq ffifud fruifir< cr-6 ff 3l<l{{ft ff qrfi qrBu 
r-H q+* .rq \.{ arg ocq qr sqi rq *'fr -qq 2ool - +l T.r+rq F$Tr arq fi qe nan.6q qs arq Flt + lrrfl t dr €qir

I doo - / 6r rTlrirll B-{r qrqr
The revision 'aoolication shall be accomDaJried bv a fee o[ Rs. 200/ where the amount involved in RuDees One
Lac or less antlRs. 1000/- where the arnount Etiolved is more thah Rupees One L€c.

qft ss Jreer i 6g qe rrerir +r sqrqff * dr E+fi qq qr?cr + f+E {16 6r rrrmn :qri+ arr ir i*qr qrtr qrffil g-s ,rzq + dti tr
fiffFErqdl fittTqilRq q-{rffi ,{ff"ffq;r{rffi"'q fr (r+ 3T$-q {T i}ifit {adr7 FI (r{ xr+fif+qr,rr{r E r i tn cbse-.$
the order covers variousnurribers of order- in Orisina.l. fee for each O.l.O. should ba' oard in the aforesaid maIrnei

""t 
GtrrSta-riain-s Gilact Gat G? o-nC aobeai to G?Aioelfuiifrliiuriat &-Git-ne adonca-tion io-thi: eEn-u-al-crivil

As the case may_be, is Elled to avoid scii'ptona work ilexcising R s. I lald tee of Rs. I 00 / - for each.

qqrrifl&e <rq++ qp rfuB{q, 1e7 5, + 3r{(fr-I t 3rtqr( {q qeer qi en-{ ara{rfrcftqtfuitftfr 6. so 6ct fi erqr{c
116 ttti"d {rfi Ef{r frll[r /
dne coov of doolicatirin'or O.I.O. as tl..e case mav be. and the order of the adiudrcatine authoritv shall bear a
courl fec stamuof Rs.6.50 as prescribed under Sctedirle I in terms of t}le Coufl Fee ActJ975, as emended.

{rqr rrq, affiq raqi,< lrq rEi +{rr, qtrtq qrcrfuc.rr rorri ffir lMt. .982 t Effir \r4 rq nqfrrr qrq+ +I
qBrRd +{i Ern ffi ff fr,t fr rqr< xr+ffir i+-qr qr+r ir I
Attentjon is also invited to the nrles covering these ahd other related matters contained in the Custolos, Excise
and Service Appetlate Tribuna.l (Procedure) Fules. t982.

T{ {ffiq ffi d 3Tqq" efu{ {(i t dafk qrr+, R-q* *{ {+{d{ yrqqrn } ftq, 3{fi-qFff ArrFfu i{sr{c

For the elaborate, detailed ![nd latest provisions relating lo liling of appeal ro the hrgher appellare authority, the
appellalt flay reler to the Llepaftmental weDslle www.cDec.gov.m

:itrf.
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Appeal No: V2 / 7 1 / RAJ / 1020

M/s Wockhardt Hospitats Ltd, Raj kot (herein after referred to as

"Appettant") has filed Appeat No. Y2/71 /Raj/2020 against Order-in-Originat Nos.

6-9/D/AC/2020-21 dated 2.6.2020 (hereinafter referred to as .impugned order,)

passed by the Joint Commissioner (in situ), Centra[ GST, Division-|, Rajkot

(hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the Appettant was operating a

hospitaI providing heatth service. The investigation carried out against the

Appettant by the department reveated that they had engaged var.ious doctors

and speciatists for providing heatth care services to patients. The Appettant

provided required infrastructure and medical facitities like radiology, pathotogy

and other diagnostics services as we[[ as administrative support to such visiting

doctors/specialists and that the patients' bitts were raised and fees and charges

were recovered by the Appettant and out of said amount, fees were paid to such

visiting doctors/speciatists and part of amount cottected from patients were

retained by the Appetlant. lt appeared that the income retained by the

Appettant for providing their infrastructure and administrative support was liabte

to service tax under 'Support Service for Business or Commerce' and that with

effect from 1.7.7012, atl services were taxabte under Section 668 of the Finance

Acl, 1994 (hereinafter referred to as 'Act'), except those services specified in

Negative List under Section 66D ibid or exempted by way of Notification. lt

appeared that the Appettant faited to pay service tax.

2.1 The Appettant was issued Show Cause Notice dated 8.10.2013 for

demanding service tax covering the period up to March, 2013, which was

confirmed by the then adjudicating authority. For the subsequent period, the

Appettant was asked to submit detaits of amount cottected as fees from patients

and amount paid to visiting doctors in respect of heatth care service provided by

such visiting doctors. On the basis of information submitted by the Appeltant,

fottowing four Show Cause Notices were issued to the Appe[tant for demanding

service tax under Section 73(1) of the Act, atong with interest under Section 75

and proposing imposition of penatty under Sections 70,76,77 and 78 of the Act:

3
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Appeat No: V2l71 /RAJ/2020

st.
No.

SCN / Statement of Demand

No. & Date

Period covered Service Tax
Amount (Rs. )

1 v.sT. /AR-il.RJT tADC(PV)/ 14-

15 dated 8.10.2014
Aprit, 2013 to March,
2014

2 V.ST. /AR-I /S.TAX.RJT/
ADC(PV)/205/ 1 5-1 6 dated
21 .3.2016

Aprit, 2014 to March,
2015

8,71,879 / -

3 Vl(a)/6-39lSCN/AC-
1/Sr 12017-18 dated 24.4.2017

Aprit, 201 5 to June,
2016

10,36,904/ -

v. B4(4)-35/MP I D I 701 B- 19

dated 25.3.20'19

April, 20'16 to June,
7017

14,72,575 t -

2.3 The aforesaid Show Cause Notices were adjudicated by the Adjudicating

Authority vide the impugned order who confirmed service tax demand totatly

amounting to Rs. 4l,01 ,098/- under Section 73(1) of the Act, atong with interest

under Section 75 and imposed penatty of Rs. 41,01,098/- under Section 78 and

Rs. 50,000/- under Section 77 and late fee of Rs. 40,000/- under Section 70 of

the Act.

3. Being aggrieved, the Appettant has fited the present appeal, inter atia, on

fottowing grounds:

(i) The impugned order has erred in confirming service tax demand.

They had submitted during adjudication proceedings that there was no

business support service provided by them to the doctors to enabte the

said doctors to treat their patients. On the contrary, the doctors were

engaged to treat the patients of their hospita[ and that the inference

drawn by the adjudicating authority was contrary to facts. lt was atso

contended that they atso brought to the notice of the adjudicating

authority that identical issue for previous period in their own case was

decided in their favour by the appettate authority. However, the

adjudicating authority did not consider their submissions and erroneously

confirmed service tax demand.

(ii) The impugned order has erred in imposing penalty under Sections

77 and78 of the Act.

4. Personal Hearing was conducted in virtual mode through video

conferencing on 10.3.2021 . Shri Gaurang Sanghvi, C.A., appeared on behatf of

the Appeltant. He reiterated the submissions made in grounds of appeal

memorandum,

. a{I{'.i?
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Appeat No: V2l71 /RAJ/2020

5. I have carefutly gone through the facts of the case, the impugned order,

appeat memorandum and submission made by the Appettant at the time of

personal hearing. The issue to be decided in the present appeat is whether the
'impugned order confirming service tax demand of Rs. 41 ,01,098/- under Section

73 and imposing penalty under Sections 70,77 and 78 of the Act is correct, legat

and proper or not.

6. lt is observed from the case records that the Appettant was engaged in

providing heatth care services and had engaged various doctors and speciatists

for providing heatthcare services to their patients. They provided required

infrastructure and medical facitities [ike radiotogy, pathotogy and other

diagnostics services as wett as administrative support to such visiting

doctors/ speciatists. They recovered fees and charges from patients and out of

the said amount, fees were paid to such visiting doctors/speciatists and part of

amount cottected from patients were retained by the Appettant. The

adjudicating authority confirmed service tax demand on such retained amount

on the grounds that the Appettant had provided their infrastructure and

administrative support to said doctors/specialist, which is covered under

'support Service for Business or Commerce' and such service was neither

covered under Negative List under Section 66D of the Act nor exempted by way

of Notification.

6.1 The Appettant has pteaded that there was no business support service

provided by them to the doctors to enabte the said doctors to treat their

patients. On the contrary, the doctors were engaged to treat the patients of

their hospitat. The Appettant further pteaded that the inference drawn by the

adjudicating authority was contrary to facts. Hence, they are not tiabte to pay

any service tax.

7. On careful examination of the facts of the case, I find that the Appetlant

had engaged doctors and speciatists for providing heatthcare services to

patients. They raised bitts and recovered fees/charges from such patients. The

Appettant retained some portion of such fees / charges and made payment of

remaining amounts to visiting doctors and speciatists. Thus, the Appeltant had

provided heatth care service to patients and not to doctors/ speciatists. Further,

there was no provision of service by the Appettant to the doctors/ speciatists. On

the contrary, said doctors/specialists had provided seryice to the Appettant by

:i:
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Appeal No: V2l71 /RAJ/2020

attending/treating patients and for such service, the Appeltant had paid

consideration to said doctors/specialists and not the other way around. I rely on

the Order No. A/85982-85998/2019 dated 29.05.2019 passed by the Hon'bte

CESTAT, Mumbai, in the case of National Heatth and Education Society, wherein

it has been hetd that,

"1 l. In order to arrive at a definitive conclusion on the taxability of service, the

main ingredients which need to be necessarily present, as per this statute, are the

service, service provider, sen'ice receiver and the consideration for the service.

ln the instant case, the alleged service provider is undoubtedly the hospitals/

institutions; the service rendered is to the patients; remuneration is received by

the hospitals/institutions and is paid by the patients. Understandably, the services

rendered by the hospitals/institutions are at best medical services to the patients

and by no stretch of imagination 'Business Support Services'. It is immaterial
that the hospitals are paying a portion of the remuneration received to the

doctors for the services rendered by them to the hospitals. It is the case of the

department that the hospitals/institutions are rendering 'Business Support
Services'to the doctors. In such a case, the hospitals should have charged the
doctors for the services rendered to them. One cannot take a long drown
conclusion that a portion of the doctors' fee paid by patients is retained by the
hospitals/institutions and such retention should be treated as consideration paid
to the hospitals. We have noticed that none of the agreements indicate any such
arrangements between the hospitals and doctors. Counsels for the appellants
submitted that wherever the Hospitals are providing infrastructural services per
se to the doctors, i.e. without any reference to the patients admitted to the
Hospitals, they are paying applicable service tax. Under the circumstances, it
cannot be alleged that the hospitals are providing 'Business Supports Services'
to the doctors."

8. I further find that heatth care services rendered by ctinical estabtishments

were exempted from payment of service tax by virtue of Entry No.2 of

Notification No. 2512012-5T dated 20.6.2012, which reads as "Health core

seryices by a clinicol estoblishment, an outhorised medical proctitioner or para-

medics". Further, the definition of terms 'ctinical estabtishment' and 'heatth

care seryice' defined under said Notification are reproduced as under:

"Clinical establishment" means a hospital, nursing home, clinic, sanatorium or
any other institution by, whatever name called, that offers services or facilities
requiring diagnosis or treatment or care for illness, injury, deformity,

abnormality or pregn:mcy in any recognised system of medicines in India, or a

place established as an independent entity or a part ofan establishment to carry

out diagnostic or investigative services of diseases;"

"health care services" means any service by way of diagnosis or treatment or

care for illness, injury, deformity, abnormality or pregnancy in any recognised

system of medicines in India and includes services by way of transportation of
the patient to and from a clinical establishment, but does not include hair

transplant or cosmetic or plastic surgery, except when undertaken to restore or

to reconstruct anatomy or functions of body affected due to congenital defects,

developmental abnormalities, injury or trauma"

.{

A

Page 6 of 'l 2

I
\

:.--./



Appeal No: VZ / 7 1 / RAJ / 7020

8.1 I find that the Appettant, being a hospitat, is covered under the term

'clinical establishment' defined above. Further, heatth care seryices provided by

the Appettant to patients are atso covered under the term 'heatth care service'.

Thus, the heatth care services provided by the Appettant to the patients were

exempted from payment of service tax, in terms of Notification No. 25l2012-ST

dated 20.6.2012, as amended.

8.2 I find that identical issue has been decided by the Hon'bte CESTAT, New

Dethi in the case of Sir Ganga Ram Hospitats reported as 2018 (11) GSJ.L.427

(Tri. - Det), wherein it has been hetd that,

*6. 
The proceedings by the Revenue, initiated against the appellant hospitals,

are mainly on the inference drawn to the effect that the retained amount by the
hospitals out of total charges collected from the patients should be considered
as an amount for providing the infrastructure like room and certain other
secretarial facilities to the doctors to attend to their work in the appellants
hospitals. We find this is only an inference and not coming out manifestly from
the terms of the agreement. Here, it is very relevant to note that the appellant
hospitals are engaged in providing health care services. This can be done by
appointing the required professionals directly as employees. The same can also

be done by having contractual arrangements like the present ones. In such

arrangement, the doctors of required qualification are engaged/contractually

appointed to provide health care services. It is a mutually beneficial
arrangement. There is a revenue sharing model. The doctor is attending to the
patient for Eeatment using his professional skill and knowledge. The appellantg

hospitals are managing the patients from the time they elter the hospital till
they leave the premises. ID cards are provided, records are maintained, all the

supporting assiitance are also provided when the patients are in the appellant

hoipital premises. The appellant hospital also manages the follow-up
procedures and provide for further health service in the manner as required.by
ihe patients. As can be seen that the appellants hospitals ?Ie actually availing
the professional services of the doctors for providing health care service. For
this, they are paying the doctors. The retained money out of the amount

charged from the patients is necessarily also for such health care services. The
patient paid the full amount to the appellant hospitals and received health care

services. For providing such services, the appellants entered into an agreement,

as discussed above, with various consulting doctors. We do not find any

business support services in such arrangement.

9. Under negative list regime w.e.f. 1-'7 -2012, the health care services are

exempt from service tax. Earlier the health care services were only taxed for
specified category of hospitals and for specified patients during the period 1-7-
20 I 0 to 1-5-20 1 1. With effect from 1-5-201 1, health care services were exempt
from service tax under Notification No. 30/2011-5.T. After introduction of
negative list tax regime, Notification No. 251201 1-S.T. exempted levy of
service tax on health care services rendered by clinical establishments. We
have examined the scope ofthe terms'clinical establishments' and'health care
services'. The notification defines these terms. The term 'clinical
establishments' is defined as below :

q
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"Ctinical establishment" means hospital, nursing home, clinic, sanatorium or

any other institution by whatever name called, that offers services or facilities

requiring diagnosis or treatment of care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a

place established as an independent entity or a part ofan establishment to carry

out diagnostic or investigative services ofdiseases."

10. The terms 'health care services' is defined as below

"health care services" means any service by way of diagnosis or treatment or

care for illness, injury, deformity, abnormality or pregnancy in any recognized

system of medicines in India and includes services by way of transportation of
the patient to and from a clinical establishment but does not include their

transplant or cosmetic or plastic surgery, except when undertaken to restore or

to reconstruct anatomy or functions of both affected due to congenial defects,

developmental abnormalities, injury or trauma."

1 1. These two provisions available in Notification No. 25/2012 will show
that a clinical establishment providing health care services are exempted from
service tax. The view of the Revenue that in spite of such exemption available
to health care services, a part ofthe consideration received for such health care
services from the patients shall be taxed as business support service/taxable
service is not tenable. In effect this will defeat the exemption provided to the
health care services by clinical establishments. Admittedly, the health care
services are provided by the clinical establishments by engaging consultant
doctors in terms of the arrangement as discussed above. For such services,
amount is collected from the patients. The same is shared by the clinical
establishment with the doctors. There is no legal justification to tax the share of
clinical establishment on the ground that they have supported the commerce or
business of doctors by providing infrastructure. We find that such assertion is
neither factually nor legally sustainable.

13. In view of above discussion and analysis, we hold that the impugned
orders against which appellant hospitals filed appeal are devoid of merit, the
sarne are set-aside. Upholding the order dated 1-2-2016 of Commissioner,
Service Tax, New Delhi, we dismiss the appeal by the Revenue. All the 7
appeals are disposed of in these terms."

8.3 ln view of the above, I hol.d that the Appettant is etigibte for exemption

under Notification No. Z5/7017-ST dated 20.6.2012, as amended, in respect of

heatth care service provided by them.

9. The Appettant has atso contended that the adjudicating authority has

erred in not considering their submission that identical issue for previous period

in their own case was decided in their favour by the appe[tate authority. I find

that the Appettant had retied upon Order-in-Appeal dated 26.9.2014 passed by

the then Commissioner (Appeats), Rajkot in their own case for previous period

and case taw of Gangaram Hospital supro during adjudication proceedings.

However, the adjudicating authority discarded their contention by observing at

para 23 of the impugned order that the Department had fited appeal against said

order-in-Appeat before the Hon'bte CESTAT, but the same was withdrawn from

3t
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the GESTAT by the Department on monetary grounds and that no order on merit
was passed by the CESTAT.

9.1 I do not agree with the findings of the adjudicating authority. once the

Department withdrew the appeat from the Hon'bte cEsrAT, the order-in-AppeaL

dated 26.9.2014 attained finatity. Even though the appeat was w.ithdrawn by the

Department from the cEsrAT on monetary timit, as observed by the adjudicating

authority, fact remains that said order-in-Appeat has not been reversed or

stayed by higher appettate authority and consequentty said Order-in-Appeat is

binding upon the adjudicating authority. The judiciat disciptine required the

adjudicating authority to have foltowed the said Order-in-Appeat, in tetter and

spirit. lt is pertinent to mention that when any appeat is withdrawn on monetary

limit, the Department may agitate the issue in appropriate case in other appeal

proceedings, but it is not open for the adjudicating authority to pass order on

merit disregarding binding precedent. The adjudicating authority may distinguish

retied upon decision, if there is change in facts or change in tegat position.

However, the adjudicating authority has not brought on record as to how the

said relied upon Order-in-Appeat is not appticable to the facts of the present

case. My views are supported by the Order passed by the Hon'bte CESTAT, New

Dethi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -

Det.), wherein it has been hetd that,

"10. It is axiomatic thatjudgments of this Tribunal have precedential authority

and are bhding on all quasi-judicial authorities (Primary or Appellate),

administering the provisions of the Act, 1944. lt an adjudicating authority is

unaware of this basic principle, the authority must be inferred to be

inadequately equipped to deliver the quasi-judicial functions entrusted to his

case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio

decidendi, is an operative judgment per se; not contingent on ratification by any

higher forum, for its vitality or precedential authority. The fact that Revenue's

appeal against the judgment ofthis Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,

does not derogate from the principle that a judgment ofthis Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,

such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justift elaborate analyses and exposition, of this protean

principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,

despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of

-61i-,F i

l)'.6
E

ta

t
4

Page 9 of 12

L



Appeat No: \2/7'l /RAJ/2020

suspension or reversal of its ratio by any higherjudicial authority), have chosen

to ignore judicial discipline and have recorded conclusions diametrically

contrary to the judgment of this Tribunal. This is either illustrative of gross

incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this

case. Such perverse orders further clog the appellate docket of this Tribunal,

already burdened with a huge pendency, apart from accentuating the faith

defi cit of the citizen/assessee, in departmental adjudication."

9.2 I further rety on the decision rendered by the Hon'bte Gujarat High Court

in the case of Ctaris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.),

wherein it has been hetd that,

"8. The adjudicating officer acts as a quasi judicial authority. He is bound by

the 1aw of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be

erroneous by the Department, the Department can as well prefer appeal in terms

of the statutory provisions contained in the Central Excise Act, 1944.

9. Counsel for the petitioners brought to our notice the decision ofthe Apex
Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd.
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism
of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court obseneC that :-

"6...1t cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are

bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction

and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appeilate authority is not "acceptable" to the

department - in itself an objectionable phrase - and is the subject-matter of an
appeal can fumish no ground lor not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
witt only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the

assessee's contention, the departntent would lose revenue and would also have

no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (l), where
the Central Board ofExcise and Customs (Direct Tares) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal

for the determination of such points arising out of the decision or order as may

be specifred by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority

subordinate to him, if not satisfied with its legality or propriety, may direct such

authority to apply to the Colleclor (Appeals) for the determination of such

points arising out ofthe decision or order as may be specified by the Collector
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of Central Excise in his order and there is a firther right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Coilector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light ofthese amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He

has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands ofthe
same officer. He has only to bring the matter to the notice of the Board or the

Collector so as to enable appropriate proceedings being taken under S.358(1)
or (2) to keep the interests of the department alive. If the officer's view is the

correct one, it will no doubt be finally upheld and the Revenue will get the duty,

though after some delay which such procedure would entail."

9.3 I atso rety on the decision rendered by the Hon'bte Madras High Court in

the case of lndustrial Mineral Company (lMC) reported as 2018 (18) G.S.T.L. 396

(Mad.), wherein it has been held that,

"8. This Court is of the view that when the order passed by the Tribunal has

not been stayed or set aside by the Hon'ble Supreme Court, it is the bounden

duty ofthe Adjudicating Authority to follow the law laid down by the Tribunal.

Since a binding decision has not been followed by the Adjudicating Authority in

this case, this Court can interfere straightaway without relegating the assessee to

file an appeal."

10. ln view of above discussion, I hotd that confirmation of service tax

demand totatly amounting to Rs. 41 ,01,098/ - is not susta'inable on merits and

required to be set aside and I order accordingty. Since, demand is set aside,

recovery of interest and penatty imposed under Sections 70,77 and 78 are atso

set aside.

17.

12.
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The appea[ fited by the Appettant stand disposed off in above terms.
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11. ln view of above, I set aside the impugned order and atlow the appeat.

Attested-c.
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BY RPAD

To,
M/s Wockhardt Hospitals Ltd,
Kalavad Road,

Raj kot.
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