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Appeal Mo: V2/71/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s Wockhardt Hospitals Ltd, Rajkot (herein after referred to as
“Appellant”) has filed Appeal No. V2/71/Raj/2020 against Order-in-Original Nos.
6-9/D/AC/2020-21 dated 2.6.2020 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner (in situ), Central GST, Division-l, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the Appellant was operating a
hospital providing health service. The investigation carried out against the
Appellant by the department revealed that they had engaged various doctors
and specialists for providing health care services to patients. The Appellant
provided required infrastructure and medical facilities like radiology, pathology
and other diagnostics services as well as administrative support to such visiting
doctors/specialists and that the patients’ bills were raised and fees and charges
were recovered by the Appellant and out of said amount, fees were paid to such
visiting doctors/specialists and part of amount collected from patients were
retained by the Appellant. It appeared that the income retained by the
Appellant for providing their infrastructure and administrative support was liable
to service tax under ‘Support Service for Business or Commerce’ and that with
effect from 1.7.2012, all services were taxable under Section 66B of the Finance
Act, 1994 (hereinafter referred to as ‘Act’), except those services specified in
Negative List under Section 66D ibid or exempted by way of Notification. It
appeared that the Appellant failed to pay service tax.

2.1 The Appellant was issued Show Cause Notice dated 8.10.2013 for
demanding service tax covering the period up to March, 2013, which was
confirmed by the then adjudicating authority. For the subsequent period, the
Appellant was asked to submit details of amount collected as fees from patients
and amount paid to visiting doctors in respect of health care service provided by
such visiting doctors. On the basis of information submitted by the Appellant,
following four Show Cause Notices were issued to the Appellant for demanding
service tax under Section 73(1) of the Act, along with interest under Section 75

and proposing imposition of penalty under Sections 70, 76, 77 and 78 of the Act:

Page 3 of 12




Appeal Mo: V2/71/RAJ/2020

sl. SCN / Statement of Demand Period covered Service Tax
MNo. | No. & Date o Amount (Rs.)
1. V.ST./AR-II.LRJT/ADC(PV)/14- | April, 2013 to March, 7,69,740/-
15 dated 8.10.2014 2014 ) _
2. V.ST./AR-1/S5. TAX-RJT/ April, 2014 to March, 8,21,879/-
ADC(PV)/205/15-16 dated 2015
21.3.2016 | .
3. Vi(a)/6-39/SCN/AC- April, 2015 to June, 10,36,904/-
1/5T/2017-18 dated 24.4.2017 | 2016
4, V.84(4)-35/MP/D/2018-19 April, 2016 to June, 14,72,575/-
dated 25.3.2019 _ 2017

2.3  The aforesaid Show Cause Notices were adjudicated by the Adjudicating
Authority vide the impugned order who confirmed service tax demand totally
amounting to Rs. 41,01,098/- under Section 73(1) of the Act, along with interest
under Section 75 and imposed penalty of Rs. 41,01,098/- under Section 78 and

Rs. 50,000/- under Section 77 and late fee of Rs. 40,000/- under Section 70 of
the Act.

3. Being aggrieved, the Appellant has filed the present appeal, inter alia, on

following grounds:
(i) ~ The impugned order has erred in confirming service tax demand.
They had submitted during adjudication proceedings that there was no
business support service provided by them to the doctors to enable the
said doctors to treat their patients. On the contrary, the doctors were
engaged to treat the patients of their hospital and that the inference
drawn by the adjudicating authority was contrary to facts. It was also
contended that they also brought to the notice of the adjudicating
authority that identical issue for previous period in their own case was
decided in their favour by the appellate authority. However, the
adjudicating authority did not consider their submissions and erroneously
confirmed service tax demand.

(i)  The impugned order has erred in imposing penalty under Sections
77 and 78 of the Act.

4. Personal Hearing was conducted in virtual mode through video
conferencing on 10.3.2021. Shri Gaurang Sanghvi, C.A., appeared on behalf of
the Appellant. He reiterated the submissions made in grounds of appeal

memorandum.
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5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
personal hearing. The issue to be decided in the present appeal is whether the
impugned order confirming service tax demand of Rs. 41,01,098/- under Section

73 and imposing penalty under Sections 70,77 and 78 of the Act is correct, legal
and proper or not.

6. It is observed from the case records that the Appellant was engaged in
providing health care services and had engaged various doctors and specialists
for providing healthcare services to their patients. They provided required
infrastructure and medical facilities like radiology, pathology and other
diagnostics services as well as administrative support to such visiting
doctors/specialists. They recovered fees and charges from patients and out of
the said amount, fees were paid to such visiting doctors/specialists and part of
amount collected from patients were retained by the Appellant. The
adjudicating authority confirmed service tax demand on such retained amount
on the grounds that the Appellant had provided their infrastructure and
administrative support to said doctors/specialist, which is covered under
‘Support Service for Business or Commerce’ and such service was neither
covered under Negative List under Section 66D of the Act nor exempted by way
of Notification.

6.1 The Appellant has pleaded that there was no business support service
provided by them to the doctors to enable the said doctors to treat their
patients. On the contrary, the doctors were engaged to treat the patients of
their hospital. The Appellant further pleaded that the inference drawn by the
adjudicating authority was contrary to facts. Hence, they are not liable to pay

any service tax.

i On careful examination of the facts of the case, | find that the Appellant
had engaged doctors and specialists for providing healthcare services to
patients. They raised bills and recovered fees/charges from such patients. The
Appellant retained some portion of such fees / charges and made payment of
remaining amounts to visiting doctors and specialists. Thus, the Appellant had
provided health care service to patients and not to doctors/specialists. Further,
there was no provision of service by the Appellant to the doctors/ specialists. On
the contrary, said doctors/specialists had provided service to the Appellant by
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attending/treating patients and for such service, the Appellant had paid
consideration to said doctors/specialists and not the other way around. | rely on
the Order No. A/85982-85998/2019 dated 29.05.2019 passed by the Hon’ble
CESTAT, Mumbai, in the case of National Health and Education Society, wherein
it has been held that,

“11. In order to arrive at a definitive conclusion on the taxability of service. the
main ingredients which need to be necessarily present, as per this statute, are the
service, service provider, service receiver and the consideration for the service.
In the instant case, the alleged service provider is undoubtedly the hospitals/
institutions; the service rendered is to the patients; remuneration is received by
the hospitals/institutions and is paid by the patients. Understandably, the services
rendered by the hospitals/institutions are at best medical services to the patients
and by no stretch of imagination *Business Support Services'. It is immaterial
that the hospitals are paying a portion of the remuneration received to the
doctors for the services rendered by them to the hospitals. It is the case of the
department that the hospitals/institutions are rendering ‘Business Support
Services’ to the doctors. In such a case, the hospitals should have charged the
doctors for the services rendered to them. One cannot take a long drown
conclusion that a portion of the doctors’ fee paid by patients is retained by the
hospitals/institutions and such retention should be treated as consideration paid
to the hospitals. We have noticed that none of the agreements indicate any such
arrangements between the hospitals and doctors. Counsels for the appellants
submitted that wherever the Hospitals are providing infrastructural services per
se to the doctors, i.e. without any reference to the patients admitted to the
Hospitals, they are paying applicable service tax. Under the circumstances, it
cannot be alleged that the hospitals are providing ‘Business Supports Services’
to the doctors.”

8. | further find that health care services rendered by clinical establishments
were exempted from payment of service tax by virtue of Entry No. 2 of
Notification No. 25/2012-ST dated 20.6.2012, which reads as “Health care
services by a clinical establishment, an authorised medical practitioner or para-
medics”. Further, the definition of terms ‘clinical establishment’ and ‘health
care service’ defined under said Notification are reproduced as under:

“Clinical establishment™ means a hospital, nursing home, clinic, sanatorium or
any other institution by, whatever name called, that offers services or facilities
requiring diagnosis or treatment or care for illness, injury, deformity,
abnormality or pregnancy in any recognised system of medicines in India, or a
place established as an independent entity or a part of an establishment to carry
out diagnostic or investigative services of diseases;”

“health care services” means any service by way of diagnosis or treatment or
care for illness, injury, deformity, abnormality or pregnancy in any recognised
system of medicines in India and includes services by way of transportation of
the patient to and from a clinical establishment, but does not include hair
transplant or cosmetic or plastic surgery, except when undertaken to restore or
to reconstruct anatomy or functions of body affected due to congenital defects,
developmental abnormalities, injury or trauma™
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8.1 I find that the Appellant, being a hospital, is covered under the term

“clinical establishment’ defined above. Further, health care services provided by
the Appellant to patients are also covered under the term ‘health care service’.
Thus, the health care services provided by the Appellant to the patients were

exempted from payment of service tax, in terms of Notification No. 25/2012-ST
dated 20.6.2012, as amended.

8.2 | find that identical issue has been decided by the Hon'ble CESTAT, New
Delhi in the case of Sir Ganga Ram Hospitals reported as 2018 (11) G.S.T.L. 427
(Tri. - Del), wherein it has been held that,

“6. The proceedings by the Revenue, initiated against the appellant hospitals,
are mainly on the inference drawn to the effect that the retained amount by the
hospitals out of total charges collected from the patients should be considered
as an amount for providing the infrastructure like room and certain other
secretarial facilities to the doctors to attend to their work in the appellants
hospitals. We find this is only an inference and not coming out manifestly from
the terms of the agreement. Here, it is very relevant to note that the appellant
hospitals are engaged in providing health care services. This can be done by
appointing the required professionals directly as employees. The same can also
be done by having contractual arrangements like the present ones. In such
arrangement, the doctors of required qualification are engaged/contractually
appointed to provide health care services. It is a mutually beneficial
arrangement. There is a revenue sharing model. The doctor is attending to the
patient for treatment using his professional skill and knowledge. The appellants
hospitals are managing the patients from the time they enter the hospital till
they leave the premises. ID cards are provided, records are maintained, all the
supporting assistance are also provided when the patients are in the appellant
hospital premises. The appellant hospital also manages the follow-up
procedures and provide for further health service in the manner as required by
the patients. As can be seen that the appellants hospitals are actually availing
the professional services of the doctors for providing health care service. For
this, they are paying the doctors. The retained money out of the amount
charged from the patients is necessarily also for such health care services. The
patient paid the full amount to the appellant hospitals and received health care
services. For providing such services, the appellants entered into an agreement,
as discussed above, with various consulting doctors. We do not find any
business support services in such arrangement.

9. Under negative list regime w.e.f. 1-7-2012, the health care services are
exempt from service tax. Earlier the health care services were only taxed for
specilied category of hospitals and for specified patients during the period 1-7-
2010 to 1-5-2011. With effect from 1-5-2011, health care services were exempt
from service tax under Notification No. 30/2011-S.T. After introduction of
negative list tax regime, Notification No. 25/2011-8.T. exempted levy of
service tax on health care services rendered by clinical establishments. We
have examined the scope of the terms “clinical establishments’ and ‘health care
services’. The notification defines these terms. The term ‘clinical
establishments’ is defined as below :
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“Clinical establishment™ means hospital, nursing home, clinic, sanatorium or
any other institution by whatever name called, that offers services or facilities
requiring diagnosis or treatment of care for illness, injury, deformity,
abnormality or pregnancy in any recognized system of medicines in India, or a
place established as an independent entity or a part of an establishment to carry
out diagnostic or investigative services of diseases.”

10. The terms ‘health care services’ is defined as below :

“health care services” means any service by way of diagnosis or treatment or
care for illness, injury, deformity, abnormality or pregnancy in any recognized
system of medicines in India and includes services by way of transportation of
the patient to and from a clinical establishment but does not include their
transplant or cosmetic or plastic surgery, except when undertaken to restore or
to reconstruct anatomy or functions of both affected due to congemal defects,
developmental abnormalities, injury or trauma.”

11. These two provisions available in Notification No. 25/2012 will show
that a clinical establishment providing health care services are exempted from
service tax. The view of the Revenue that in spite of such exemption available
to health care services, a part of the consideration received for such health care
services from the patients shall be taxed as business support service/taxable
service is not tenable. In effect this will defeat the exemption provided to the
health care services by clinical establishments. Admittedly, the health care
services are provided by the clinical establishments by engaging consultant
doctors in terms of the arrangement as discussed above. For such services,
amount is collected from the patients. The same is shared by the clinical
establishment with the doctors. There is no legal justification to tax the share of
clinical establishment on the ground that they have supported the commerce or
business of doctors by providing infrastructure. We find that such assertion is
neither factually nor legally sustainable.

13. In view of above discussion and analysis, we hold that the impugned
orders against which appellant hospitals filed appeal are devoid of merit, the
same are set-aside. Upholding the order dated 1-2-2016 of Commissioner,
Service Tax, New Delhi, we dismiss the appeal by the Revenue. All the 7
appeals are disposed of in these terms.”

8.3 In view of the above, | hold that the Appellant is eligible for exemption
under Notification No. 25/2012-ST dated 20.6.2012, as amended, in respect of
health care service provided by them.

9. The Appellant has also contended that the adjudicating authority has
erred in not considering their submission that identical issue for previous period
in their own case was decided in their favour by the appellate authority. | find
that the Appellant had relied upon Order-in-Appeal dated 26.9.2014 passed by
the then Commissioner (Appeals), Rajkot in their own case for previous period
and case law of Gangaram Hospital supra during adjudication proceedings.
However, the adjudicating authority discarded their contention by observing at
para 23 of the impugned order that the Department had filed appeal against said
Order-in-Appeal before the Hon’ble CESTAT, but the same was withdrawn from
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the CESTAT by the Department on monetary grounds and that no order on merit
was passed by the CESTAT.

9.1 | do not agree with the findings of the adjudicating authority. Once the
Department withdrew the appeal from the Hon’ble CESTAT, the Order-in-Appeal
dated 26.9.2014 attained finality. Even though the appeal was withdrawn by the
Department from the CESTAT on monetary limit, as observed by the adjudicating
authority, fact remains that said Order-in-Appeal has not been reversed or
stayed by higher appellate authority and consequently said Order-in-Appeal is
binding upon the adjudicating authority. The judicial discipline required the
adjudicating authority to have followed the said Order-in-Appeal, in letter and
spirit. It is pertinent to mention that when any appeal is withdrawn on monetary
limit, the Department may agitate the issue in appropriate case in other appeal
proceedings, but it is not open for the adjudicating authority to pass order on
merit disregarding binding precedent. The adjudicating authority may distinguish
relied upon decision, if there is change in facts or change in legal position.
However, the adjudicating authority has not brought on record as to how the
said relied upon Order-in-Appeal is not applicable to the facts of the present
case. My views are supported by the Order passed by the Hon’ble CESTAT, New
Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -
Del.), wherein it has been held that,

*10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944, If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue’s
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justify elaborate analyses and exposition, of this protean
principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
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suspension or reversal of its ratio by any higher judicial authority), have chosen
to ignore judicial discipline and have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuating the faith
deficit of the citizen/assessee, in departmental adjudication.”

9.2 | further rely on the decision rendered by the Hon’ble Gujarat High Court
in the case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.),
wherein it has been held that,

“8. The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department, the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944,

9. Counsel for the petitioners brought to our notice the decision of the Apex
Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd.
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism
of the High Court of the Revenue Authorities not following the binding
precedent. the Apex Court observed that :-

“6...It cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are
bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appellate authority is not “acceptable” to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can furnish no grovnd for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the department would lose revenue and would also have
no remedy to have the matier rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
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of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions.
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He
has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under 5. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail.”

9.3 | also rely on the decision rendered by the Hon’ble Madras High Court in
the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that,

“8. This Court is of the view that when the order passed by the Tribunal has
not been stayed or set aside by the Hon’ble Supreme Court, it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
file an appeal.”

10. In view of above discussion, | hold that confirmation of service tax
demand totally amounting to Rs. 41,01,098/- is not sustainable on merits and
required to be set aside and | order accordingly. Since, demand is set aside,

recovery of interest and penalty imposed under Sections 70, 77 and 78 are also
set aside.

11.  In view of above, | set aside the impugned order and allow the appeal.

12.  3diaswdl gRI g &1 73 ardie &1 FAuerT Iwied adis | farar wman 81
12. The appeal filed by the Appellant stand disposed off in above terms.

ARtritesh Kumar] u:LI -
Commissioner (Appeals)

Attested
(V.T.SHAH)
S_E!:zerintendent (Appeals)
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