
ffiI O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

k&q a-tr, ff gq & rrq-{ / 2d Ftoor, GsT Bhavan,

tg +tS ft{r +e, / Race course Ring Road,

r-q+s q{A

13-cexamd tc.tn

qrgtr (qfi-m) 6r lFrqf-cr{ ,qE \r4 +{r {'adft{ i,*q erqlE {w::

/Ra
Tele Fax No. 0281 - 2477952/2441142Email: com

-36000r

6

gtiD g

Appeal ,Tile No.

DtN - 20210s64sx000000AJE6

{(qr?ft' ,/

OIO No.

DC I J am -l / ST I 2 4 D0 19 -20

A-{iF,/

Date

20.3.2020
y2t53tRAJ/2020

erfro qrtsr {qr(order-tn-Appeal No.)

RAJ-EXCUS-OOO-AP P-16-2021

##ffi,, 24.0s.2021 mfi*flfu / 27.os.2ozr
ffqfficrs;qr<, qrg-r tBTftmt , <rqfi-asraqrft-dz
Passed by Shri- A}}rj.].esh KrJmar, Commissioner (Appeals),
Raj kot
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<r**e z err+m / iri?iurqr ara w-g-rftfur vrft nr urtr t gG-c, ,t
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M/s, Gujalat Industrial Developeeit Corporatioa, OIDC-I, Neat Navsatja! Complex, Opp Sr.tDi Naraya!
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(A)

Ec q?,r(sff4 + qfud frt qft ffifu< n8-+ q gr{fi qrffi z crftIr<ur r F{eT 3T+q qrrr rr q+-m *r z

4!y petsott aggrieved by this Order-in-Appeal m-ay Ele al appeal to t}le appropriale authority ii the following

furE3,{r^r+r< rl€l q-{a{rf. qf$f 1rqIFTA+ yfi qq{,iffiq^T{ri eJG rBftcq- , rs++ 6l nm ess h
wrrdqq Frn qnrrf.Ic, 1994 +lurrT86 S3r td FHtqtd+4 qrr{ 6l nr {s-41t t/ -

AppeC to_Customs, Excisq & Service Tax Appe[ate Tnbuna.l under Section 35B of CEA, ] 944 / Under Secrion
86 of the Finance Act, 1994 an appeal lies16:.

4rtrTrr XEqr6f i qFQt^q'ff llrcl+cr tI6, i*q rtqr{n {q qri A-{rd( qffiq <r{rfuf{rT ff Filq fts, }e qiq 
'i z,

qr,. +. Trq, :B E:it. 616t qr{t qrtfq I /

The special bench of Cusloms, excise & Seruice Tax Appellale Tribunal of West Block No. 2, R.K. Puram, New
Delhi_in all matters retiaung to classilication and valuahtn.

sq-<tm cra<< t tat q { rq rrq qcT{r 6 ffir{T iTqsYr *ft grcl srq.+irq Tqr< rrFfr rrq iErTfi srqFrFr qrqmrfr{sr rlFgc r 6t
qfuc ++q frfuiil; ,Effq rq, +6rrfr rr+< orqrai ff qrft-qrR\ rz

(i)

(n)

(in)

{B)

The appeal
m quactrup

To the West reoona.l bench of Customs. Excise & Service Tax ADDeIlate Tribunal {CESTAT) at. 2"d Floor.
Bhaumali Bhaw-an, Asarwa Ahmedabad-380016in case of appeals ofhtr thall as mentidned in peraj I (a) abovd

3r++q qr{firf{q s FqII ar+{ strd FG 6 ftE qffiq 3HrE er6 ri{+{rffir. 2001.+Fi{c66s 
'l-d 

F^riiftd ft(r
rrtcr{EA-3Eir?r{yFrfitz.iRtrarnqrBt'rs<ttm'qi+qr'6cft}rrq-isirsrierqfrql-q .qr-affqirr{ti
arnqr rrqr qqiTr. tqr.5 qrg cr rqq s'q.s qftI {cq qT 50 qTq {cq iFF Brsr+I so qrq tcr' * qftfi * dr 6'c{r' r.oooi-
wt. s.oo"oz- rqt'fl,r+r r0.ooo/- rQ 6r ffid rcr srq 6r'cfr ri'r-,: ctr furtfad prq +r rn-an itifile 'offrq
qrqfir+<ur fi fiqr + rrrr+ <iqen q ryq it ffi cI s'Fiii-.rs dl{ + a-+ rr{I qrit-terF+-c f+ srw irct r+qr qm qrr*r r

fsfu{-flw 6r !rrrdr<, ++ ff ;q srrqri E-rr ?GC rtt ,idD-l cffi{ qrqth-{."r ff qncr Fra € r q'r< rrEsr r + xt+, j k
frq 3fi{({-T{ + qra 56s7- Eqq 6r FulF-n rf+ fr +qr rnrz

The aoDea-l to the ADoellate Tribunal shall be fiIed irr ouadruDl-icate in Iorm EA-3 / as Drescribed under RuIe 6
of CehtJal Excrse fAbDeal) Rules. 2001 and shall b'e accoi.nDarued aeainst one wliich at Ieast should be
accomDanied bv "a fee of Rs- 1.000/. RS.5ODo/.. Rs.l0-000/ where amount of
duwdimand/inteiest/Deneltv /refund ls uDto 5 Lac.'- 5 Lac to 50 t aa and aboJe 50 l,ac resDectivelv in the form
of ciossed bdnk draft ih favo"u'r of Asst. Rdeist a, ofbraich of anv nominated oubhc sectbr bank'of tre Dlace
where l}le bench of anv nominated Dublic sEctor bar < o[ the Dlacdwhere t}le be_nch ot l}re Tribunal is situakd.
Apptication made for Eiant of stay s'hall be accompanied by d fee of Rs. 500/ .

srffiq qrfift-fr{sr * (c!i x4rfr B{ 3Tftfr{q.Iggqfr ur<r ae rrr + rnrid +{rfi 1:lqq+r4r rssq.6ftq-q 9r-L) 6 irET
ftuiffd eqa s r -siqF Effit{#;r q}ifr ari sc+ q ei-s }rasr k E-€a 3r{T{+Tff* :c6trETi !riFqqfr{ ir{Cfr
\16 cft rcrFn ilft qGqr qt, F{i i s'c i 6q '.{ rA t rm, a-6t-}qn, ff 5lt , amfr rt,r atr am+r r+r Tqlqr sqq s
{Iq qT TF€ 6q 5 cTq tc[' qT 50 fiq tCp {Trrifl 50 fiq tCUq 3fitFF ts dT fiCST: I.000/ tEII.5.000/- tFq 3Irr4T

10.ooo/- 6qt 6r Mfi:a rfl srq fi cfit iqr +tr ftrlrftr rr"+ +r q.r+n. ddfua 3{ffrq 
'qrqrfuftv ff c6qr } {frffi

tfiE-rr'F ilt i Erfi.ifr E*Bi^qi.qT{ n Aqara lrft t'ci&T n{rrw Eiilftir 1nl arQg gafi1 rE +,t Trr+rn. +6 ff 3q
,n'Tr l'^f{r qGq nEFi,it{ Tffia:TrIrrB6,Er + rn€r Fra t iEqrr{ 3rltrr (+ i]tl.) aiRq sr+{{.8{ttpr 500/- t,qq
6r Ftrfil}?t 9I4 qql +rTI Blfi r/

q
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(i)

('i)

(c)

(i)

(r1i)

(iv)

("i)

(E)

(F)

(G)

(ii)

E-d 3{fuF+{q. r994ff trrrr eo fi Jq trr,-r,ii L2; (a (2A) * ffi-{ q$ + 'rfr 3Tftq, +{Fr 1M,- 199-4 hF-(rE9(2)
!rd' e , 2A1 6 rd ftlrift{ yr{ S.T -7 + ff tr.r qarfi fni rr+ qrq .qr{tr, +drq tql( 116 3iarsT i{rgs iqqrEr) , +Al-q rfrrE {-EF
;r.r tri nre+ ff cftql" ri;rs +t rT{it q r-d efr vqrFra ffi qlBql str trrtr en r6rq-+ qrf+ !I{dI -lqrTtr, s-ctq 3i.rre
grax r irrrsr * gffir arqrfu+rqr dur+{i rf rG fl Rerr e{ d qr?rr ff vfr Sr fi'q ii {qtr 6rfi 6r{T I /
t'rre anoeat Lrnder sub secrion {2) and I2Al ofthe secuon 86 the Finance Act 1994, shal be 6led in For S:1.7 as
orescibed under Rule I {2t &9i2Al of the Service Tax Rules, 1994 and shall be accomPanieq by a copy- ol order
5i i:.-,li--iis'oiiei C."Gal bic, sd or'Comml ssioner, Central E*cise (Appeals) (one ofwhic! shall ba a ceriife-d copy)
an.l .oov of the order Dassed bv t}|e Commlssloner autlorizing the Assislanl Cornlntssloner or ljeputy
Commi[sroner of Central'Excise/ Ser',I.e Tax lo trle the appeal befoli the Appeuale Tnbunal.

;;;\.i"n"- n #E+q:rfuffaq rggq fftrnrsl + {ilt-d +{16' +1 ftqrqft-€ *. tqqr&rhcft qffiq yr&-fi?sr t
#e +ra #r,qr< qrqrir<r r< qi-r a.Lo cfter{ ( , or ). ;re qiT q* Tq'lnr ffit, cr qqiTr, T{:Ffi {qf-{r ffi{ e,6r
srrrrr Ftqr .rrg 

Ecrfr i+ ss qrfl + 3i"rid r{r fr nra' {rfi t&fu-d <q rrfnr aq +'}g r'Tq i 
"rGi6 

q frt
Hq rqr<-rfq € n-+r+' + 3in{-n "cirT FiC 'r' '!f;s- 

t fts 
'gfiRa 

i
Irl uT{t 1L ?t + rFlrFT-trc
i'ir t;rire :rqr 6r *r rn rr++ zrflt
iriir irr+e rqr lMr 6 ft{q " + nr{-a aq ,.fi-q

- iqrt Td ftrq urr * cra*rr< ffic tri. z) qftft{q zors + s{l.t"q t T4 ffi 3rftft{ Yrffi } qmr G-{rftft{
errrq 3r; uq 3r.iB fi "{r{ Trr Frrrrr

For an aooeal to ba fled before"the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
i.iaiiJ6[i"Ut. t. Sirvice Tax under Sectiod 83 of t}re Finance Act, 1994, ai appeal against this order shall Le
before l}li Tnbunat on Davment of l0o/o of the dutv demanded wherc duty or dury and penalty are in dispute, or
penalry, where penalry'afonc is in dlspute, pror,nded the amount of pre-deposil payalJle would be subject to a
i:eitinc'6f Rs t o Crorei.- Under Central Excise and Serl,ce Tax, 'Duty Demanded' shall include :

hl amount determmed under Section I I D:
irit amount of erroneous Cenvat Credit taken;
l i) amount Davable under Rule 6 of the Cenvat Credit Rules

. oroviitih further lhar tlri provisions of thrs Section shall not apply to the slay application and appeals
pendind before any appellate authbritv prior to the commencement of thi Finance (No.2) Act, 2014.

qr((rrf6r{ffilrlrqra-({:
Revlgloa aDD'llcatio! to-GoverDoent of-I4die:
is :niqift-{dftiffi-ffiffiffir }..i;fiq rene ,t=t {ft,ft{Ir. I 994 ff ur.r 3 5EE +-eqc{itrE + dr.trir+r-rrffq,
rrr-+ q5rr 

, 
'rfl1nq sr{f,{ iffi,fui iziqq, ',nq GrFr: +4 dffi, #fi d:iq q-{i, iT< qrtt, Tg EAi I I 00o 1 , 6l l+{I

aI{T qlrBur /

ffFs'#i.dpB.uf*ff"Htl'fRtf.Ylg:'f,i"'F[%Ir5%"t#"Dl%Ttit'.?iI$*'[tr"]?"sfl?Er'.:ftt?x#elJ y'tq
under Secrion 35EE of rhe CEA I944 in respect of the following case, gdvemed by lrrsl proviso to sub-sectlon {
of Section 358 ibid:

qRqrqlR;rfta-+q6*qrrit.reiT+qraEfrqrqtBnfl6r/31iqrrsrrr5;+fr.'r+qh<t<farrffirq+rteriqr_ftl
FeffG:f-{r,{€fqr,:i=r,W'qfua++.n,qrR4risrT{{rr{sr-qtqr<+vtq.qtztrrq,Frff6r.qrcqrGffi
!ffi Tg q qrq + Tfgl{ q crfq qr /
ln case of any lo'ss of eoods, whcre the loss eccurs rn tlaIlsit from a faqto-ry to a luarehouse or to aJrother factory
o! frqm one 

-ryarehouse to another dunng tie course of processrng of th-e goods in a warehouse or i, storage
whether in a factory or in a wa-rehouse

rrrrr + Er*' Ht rre fl fr"d mr {. G crt.+ frftqivr t s[m € qrt,r' qft qt ar*q r'rn sJ";n*gz rftizr i xrrri ti,
dI rrr.{ + qtrt Efr''rE qr fiz fr F+qia 6r rfi i | /
ln case of rebate ofautv of excise on sooals exDoned to anv colrnrry or territorv outside India of on excisable
matenal used in the mahufacture ofthF goods ri,hich are exiorted to'anv counw or territory outslde India.

qR rsre crq +T .T.r rn t+rl E-fl rrF? 6 {rf,,. icra qr rzrc Fr qrq ftqi( ftqt rfl 11 7

In case ofgoods"exported outside Indra eiport to Nepat or Bhutan, wlthout-pay6ent of duty.

qft&a.*qn*r.qr<cq'a+q,r*rqsfttr,iq&Hzr,i{Bft{cq?irq4fr&Eqrquritta-rdqr;qffrr***{Gqlt{r
ir qrr+ 

t ir{rq r tErir'G-f, 3rfuF{q (T.2,,t9986turrr r0e 6Rnr ft{f, firr{ TfFq 3r-r+r ffift qr irsrE}crfttr
ffiq r[(r er./
Credia of anv dutv alowed to be udlzed towards DavrEent of excrse dul on final oroducts under the Drovisions
qf this Act of tJle-Rule! madgdlqrq under such oider is passed bv thetom$issrbner tAppeals) on oi after, the
date appomted under Sec. 109 of t}le Fmaice (No.2) Act,1998. -

lsir,E {r{.{ 6r n yfu'y(r{-qrilr EA-8 t, w ft s=fiq r.raa,r"6 ( 3{+q) FTsqr{+,2001 , } Erq 9 6 !ffT EfrtrE B, {s
miq h ritq"r h i {ra:F rtr(fi qrfi slffiq rryirf 3{is-fi + qfo rq 3nEci q 3Tftq {ii,r ffA rft{i dTff + qrfi qrBqr qlq
*tHrq.rqrq sF6 xftTftqq. r944 fi urrr l5-Ee * r5r ftuifa dg+ fi rerrft h sreq *dt'trrTR-6ffcftdqq+tTrS
qTEtst /
The atiove applicatron shall be made in dupticate in Form No. EA-8 as sDecrfied under Rule. 9 of CenEal Excise
{ADDeals) Rifes. 2001 with$ 3 monlhs Eom t}le date on which the drder soueht to be aDoealed asainst is
ao'idmunicated and shall be accomDaiied bv two coDies each of the OIO and OrdErJn-ADDeaI.'It shoulil also be
accoEpanied by a copv of TR-6 Chaflar evidencing p'a)'rnenl of prescribed fee as prescribed under Section 35- EE
of CEA, t944, inderMajor Head ofAccounl.

r+Elrq qr+<{ * qrq ffifufr fruifoa rr"+ ff irErrrft ff qr* qrftu 
r

:tBl dTr rrc Cd arg ttrq qr 3-q+ 6q fl-+ -qc Z0ol - 6r \ir r{ FicI arq ri-r zre iqs -fiq \rd, are rct q ?[rfl t ;ir cct
ldoo -/ 6r ir+ r{ B{r qrqr
The revision hpplication dhal be accomDaiied by a lee of Rs. 200/- where t}|e amount involved in RuDees One
Lac or less anflRs. 1000/- where the arfiount in'rolved is more thah Rupees One Lac.

F#ffix#*H$EeffiHffi%ffiHffi#ffiHsffi 
""'E'T*eL$the order covers variousnunibers o[order in Original. fee for each O.l.O. should b] paid in the aloresaid mainar,

not w]thslanding the fact that the one appeal to ttre ADpetlait Tribunal or the one adDlication to rhe Centra.l Co\,.t:
As the case may-be, is f ed to avoid scii'ploria work ilexcising Rs. I lakh fee ot Rs'.'100/- for each.

altc1@< <rr1;ra t55 3"ftF-{c, rsrs, h 3r{T[fl I ] rr1st na qttr \r{ qrrc ant{r ff yfr E{ ftldfur 6. s0 (st fiqrs1qc
{t-F feF6-{ qln Ef'Ir qllFqr /
One copy of abplication or O.l.O. as the case mav be. and the order of *le adiudicatinE authoritv sha]l beal a
court fCd slamp of Rs.6.50 as prescnbed uoder Sc-heduleJ in rerms o[ the Couri Fee ActJ 975, as amended.

fu:I"q. t-d'C E{T",.gFs"Cq 5qrr. r+$qSq+Uq1q r+ni Rftr f;l.rcr{{r, : e82 il sfih G qn ffir4 qrr+i qt
fiqFi-d F{q qrq Ft{qi +T xt{ trr rqrn xr6ls t6-{r rr{r tr /
Attelltiorl is a-lso ineited to the rules cqverinL thesel a!r4 other lelated matters contained in the Custolos, Excise
ard Service Appetlate Tribunal (Procedure) Rules, 1982.

sg 3r+ffq yffi {+ qt{" aft{ 6{i t riift-d qnr*, frqr 3{t{ i-ff;r q cr+qrn } ftq, qffi ftrFft{ a-q-{rE.
www.coec.gov.h +t <is +t+d 6 I /
For the elaborate, detailed arnd latest provisions relating lo filing of appeal ro the higher appellate authoriry, the
appellanr may refer to the Depaitmenlal website www.cbec.gov.-ur

(')
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Appeat No: Y2 / 53 / RAJ /2020

M/s. Gujarat lndustrial Development Corporation, Jamnagar (hereinafter

referred to as "Appetlant") has fited Appeat No. V2l53/RAJ/2020 against Order-

in-Original No. DCIJAM-l/Sf/24/2019-20 dated 20.3.2020 (hereinafter referred

to as "impugned order") passed by the Deputy Commissioner, CGST & Central

Excise, Division-1, Jamnagar (hereinafter referred to as "adjudicating

authority").

2. The facts of the case, in brief, are that the Appettant, a Government of

Gujarat Undertaking, was established under the Gujarat lndustrial Devetopment

Act, 1967. lt was registered with Service Tax department under Registration No.

AABCG8033DSD007 for 'Renting of lmmovable Property Service'.

2.1 During audit of the records of the Appettant carried out by the

Departmental Officers, it was observed that they were generating income from

various operations and booking these incomes under different Heads like Non

Agricutture Conversion Charge, Transfer Fee, lnfrastructure Upgradation Fee,

Misc. Receipts/ Recovery etc., which were attegedty taxabte and hence, liable to

service tax. Based on the audit observations, Show Cause Not'ice was issued to

the Appetlant on 17.3.2017 for the period from 2011-12 to 2015-16, which was

adjudicated by the Commissioner, CGST and Central Excise, Rajkot who

confirmed service tax demand on the income booked under the Head 'Misc.

Receipts/ Recovery' under the category of 'Business Auxitiary Service' but

dropped remaining service tax demand vide Order-in-Original dated 30.10.2017.

7.2 The Appettant was asked to provide detaits of income booked under the

Head 'Misc. Receipt/ Recovery' for the subsequent period of April, 2016 to June,

2017. They vide letter dated 13.2.2019 informed that they received income of

Rs. 12,80,087/- under the Head 'Misc. Receipt/Recovery' during the said period.

2.3 Thereafter, Show Cause Notice No. V.ST/GSTAR'Ill / JMR'1 /0212019-20

dated 1.4.2019 was issued to the Appettant calting them to show cause as to why

Service Tax amount of Rs. 'l ,92,013/- shoutd not be demanded and recovered

from them under proviso to Section 73(1 ) of the Finance Act, 1994, along with

interest under Section 75 of the Act and why penatty under Sections 76,77 and

Section 78 of the Act shoutd not be imposed on them.

2.4 The above Show Cause Not'ice was adjudicated by the adjudicating

vide the impugned order who confirmed Service Tax demand of Rs.
-r.{I.l"ii

.-,:1.,-.
der Section 73(1) of the Act atong with interest under Section 75 of

a
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aPPcdt,\u.

the Act. He also imposed penatty of Rs. 1,92,013/- under Section 78 of the Acr

and Rs. 10,000/- under Section 77(1\ of the Act and Rs. 30,000/' under Section

77(3) of the Act.

3. Being aggrieved, the Appettant has preferred appeal on various grounds,

inter alio, as below: -

(i) The impugned order has confirmed service tax demand on the

income booked under the head 'Miscettaneous Receipt' under the service

tax category of 'Business Auxitiary Service'. However, for raising demand

in the SCN, neither nature of service being provided by the Appetlant was

etaborated nor it is ctarified as to how miscetlaneous receipt is covered

under the category of'Business Auxitiary Service'. Hence, demand itsetf is

[iabte to be set aside.

(ii) That the Appettant was estabtished under the Gujarat lndustrial

Development Act, 1962 by the Government of Gujarat for the purpose of

securing orderty establishment and organization of industries in industrial

areas and industrial estates in Gujarat and for estabtishing commercia[

center in connection with the estabtishment and organization of such

industries. Various areas in Gujarat where industries were clustered were

dectared as GIDC zones and new industrial zones were atso created and

ptots of tand were altotted to witling industries on economical terms so

that overatl industrial devetopment coutd take ptace in a structured and

planned manner.

(iii) The appettant, being a governmentaI authority, is etigible for

exemption w.e.f. 01 .07.2012 pursuant to Entry No. 39 of Mega Exemption

Notification No. 2512012-ST dated 20.06.2012, which reads as under:

"39. Services by a governmental outhority by woy of ony
activity in relation to any function entrusted to o municipolity
under article 243 W of the Constitution."

As per the said exemption entry, any services provided by

government authority in relation to any function entrusted to municipatity

under articte 243W of the Constitution are exempted from the tevy of

service tax. The term 'governmental authority, is defined in under clause

2(s) of the notification supro. The Appettant has been established by the

Legistature of State of Gujarat under the Gujarat lndustriat Development

Act, 1962 and performs its functions in accordance with the provisions

contained in the Act and the Rules made thereunder. The Appettant

quatifies as a governmental authori ty and performs various functions

,.

d
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AppeaL No: Y2 / 53 / RAJ /7020

which are entrusted to a municipality under Articte 243W of the

Constitution and Schedule Xll of the Constitution. Thus, it can be said that

any activity performed by appettant in retation to the purpose for which,

appetlant has been estabtished, woutd quatify for exemption from service

tax under entry 39 of the Mega Exemption Notification No. 2512012-57

dated 20.06.2012 and hence service tax shatl not be levied and relied

upon Judgement of Bombay High Court passed in case of MIDC reported as

2018 (9) G.S.T.L. 372 (Bom.).

(iv) Since the Appettant is not liable to pay Service Tax confirmed in

the impugned order, no interest is payable under Section 75 of the Act.

(v) The impugned order has confirmed demand invoking extended

period of limitation under Section 78. Larger period of limitation can be

invoked onty in case where there is fraud, cottusion, wi[tful misstatement,

suppression of facts or contravention of provision of any Excise law with

'an intent to evade payment of duty'. The onus to prove that there was'an

intent to evade payment of duty'is upon the department which has not

been discharged. The Appettant was estabtished under the provisions of

Gujarat lndustrial Act, 1962 for performing statutory functions. The

AppetLant being a government body coutd not have a matafide intention

for non-payment of service tax. Retiance is placed on the fotlowing

judgments:

CCE v. Bharat Petroteum Corporation Ltd. (2016) 344 ELT 657

Karnataka State Tourism Dev. Corpn. Ltd. v. CST (201 1) 21 STR 51

Maharashtra State Seed Certification Agency v. CC&CE (2015) 37

STR 655 (Tri.-Mumbai)
(d) Gujarat Narmada Vattey Fertitizers &. Chem. Ltd. v. CCE (2015) 37

STR 796 (Tri.- Ahmd.)

4. Personal hearing was conducted in virtual mode through video

conferencing on 12.2.2071. Ms. Bhagyashree Dave, C.A. appeared on behatf of

the Appettant. She reiterated the submission made in Appeat Memorandum.

5. I have carefutly gone through the facts of the case, the impugned order,

the appeal memorandum and written as we[[ as oral submissions made by the

Appettant. The issues to be decided in the present case are whether the

Appettant is tiabte to pay Service Tax on the income booked under the Head

'Misc. Receipt/Recovery' or not and whether the Appettant is liabte to penalty

under Sections 77 and 78 of the Act or not.

g through the records, I find that the Appeltant booked income of

nder the head 'Misc. Receipt/ Recovery' during the period from

(a)

(b)

(c)
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Aprit, 2016 to June, 2017. The adjudicating authority confirmed service ta'

demand of Rs. 1,92,01 3/- on the said income under Business Auxitiary service by

denying the benefit of exemption from service tax under Entry No' 39 of

Exemption Notification No. 25l2012-ST dated 20.06.2012, as amended'

6.lTheAppetl.anthascontendedthattheyqualifyasagovernmental

authority and perform various functions which are entrusted to a municipatity

under Articte 243W of the constitution. lt was argued that activities performed

by them woutd quatify for exemption from service tax under Entry 39 of

Exemption Notification No. 25l2012-5T dated 20.06.20'12 and hence, they are

not tiabte to service tax. They further contended that the impugned order has

confirmed service tax demand on the income booked under the head

'Misceltaneous Receipt' under the service tax category of 'Business Auxitiary

Service' without etaborating the nature of service provided by them nor it is

ctarified as to how miscettaneous receipt is covered under the category of

'Business Auxiliary 5ervice' .

7. lfind that the adjudicating authority has not elaborated the nature of

activities undertaken by the AppetLant for generating income, which was booked

under the head 'Misc Receipti Recovery', as rightty contended by the Appettant.

On the other hand, the Appettant has ctaimed exemption from service tax under

Entry No. 39 of Exemption Notification No. 2512012-ST dated 20.6.2012 without

exptaining nature of activities or type of service rendered by them in connection

with the said income booked under the head 'Misc Receipt/ Recovery'. Under the

circumstance, it is not possible for this appettate authority to decide whether

the income booked under the head 'Misc Receipt/ Recovery' is liable to service

tax or not. l, therefore, find this case fit for remand to adjudicating authority

for de-novo adjudication. The adjudicating authority is directed to ascertain

nature of activities carried out by the Appettant in respect of income booked

under the head 'Misc Receipt/ Recovery' and examine whether the Appeltant is

etigibte for exemption from service tax under Entry No. 39 of exemption

Notification No. 2512012-ST dated 20.6.2012, as amended, as ctaimed by them.

The Appetlant is atso directed to provide required information to the

adjudicating authority as and when calted upon. Needtess to mention that de

novo order shatl be passed by adhering to the principtes of natura[ justice.

7.1 Regarding penatty imposed under Section 78 of the Act, I find that present

case invotves periodical Show Cause Notice and facts invotved in the present

case are identicat to the facts of principal Show Cause Notice dated '17.3.7017

pettant for the previous period. Further, the adjudicating

J"-
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authority has confirmed demand under Section 73(1) of the Act. Under the

circumstances, penatty imposed under Section 78 of the Act on the grounds of

suppression of facts with intent to evade payment of service tax is not

sustainabte. l, therefore, hotd that penalty under Section 78 is not imposabte in

the present case.

8. ln view of above, I set aside the impug ned order and dispose the appeal

by way of remand.

hitesh Kumar)

Commissioner (Appeats)

(v.T.sHAH)

Superintendent(Appeats)

To,

Gujarat lndustriaI Devetopment Corporation,
GIDC-1, Near Navsarjan Complex,

Opp Swami Narayan Gurukul,

Jamnagar.
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