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Appeal No 74lRAJl2O20

M/s Rototon Potypack Pvt. Ltd., Rajkot (herein after referred to os

'Appettant') has fiLed Appeat No. V2/74/RAJ/2020 against Order-in-Originat No.

17/D/AC/2020-21 dated 31.7.20?0 (hereinafter referred toas.impugned order,)

passed by the Joint Commissioner (in situ), Central GST & Centrat Excise, Rajkot-

I Division (hereinafter referred to os 'adjudicating authority').

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of 'Ftexibte Packaging Materiat' fatling under Chapter 39 of the

Centra[ Excise Tariff Act, 1985 and was registered with Central Excise

Department under Registration No. AABCR0096FXM001 . During the course of

audit of the records of the Appettant undertaken by the Departmental officers, it

was observed that the AppeLtant was receiving Central Excise invoices of

Cytinder (for designing of packaging materiats) raised in the name of their

Customers atong with the work order for manufacture of packing materiat. lt

appeared that since the Appettant was not bearing the cost of such Cytinders,

the cost of such Cylinders supptied free of cost by their customers was required

to be apportioned in the assessabte value of final products in terms of Rute 6 of

the Central Excise Vatuation (Determination of price of excisabte goods) Rutes,

2000 for the purpose of discharging Central Excise duty. However, the Appeltant

was not fotlowing the provisions contained in Rute 6 ibid and was not inctuding

cost of said Cylinders in assessabte value.

2.1 The above observation cutminated into issuance of Show Cause Notice No.

Y.84(4)17/MP/D/7019-20 dahed29.4.2019 to the Appeltant, covering the period

from Aprit, 2017 to June,20'17, catting them to show cause as to why Central

Excise duty amount of Rs. 60,017/- shoutd not be demanded and recovered

under Section 11A of the Central Excise Act, 1944 (hereinafter referred to as

'Act'), along with interest under Section 11AA of the Act and proposing

imposition of penatty under Section 'l 1AC of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed the demand of Rs. 60,017/-

under Section 11A(4) of the Act, along with interest under Section'1 1AA and

imposed penatty of Rs 60,017l- under Section 11AC ibid.

3. Being aggrieved, the Appettant preferred the present appeal on various

3r-rfrd
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AppealNo. 74/RAJ|2020

grounds contending, inter olia, as under:-

(i) That the vatue of the cytinder cannot be charged in the year it is

procured inasmuch as the value of the cylinder has to be apportioned

between the number of pieces/pouches manufactured by using such

cytinder and is to be spread over a period of years for which such

cylinders are used; it means the tife of the cytinder has to be worked out

and thereafter onty the vatue can be apportioned and charged to duty in

the respective years.

(ii) That the Department has arrived at hypothetical value of the

product which is ittegal and without base; that the appettant is neither

manufacturer of cytinder nor has charged any vatue of cytinder from the

supplier, therefore the duty demanded is bad in [aw; that they retied

upon the CBEC C'ircular No. 170/ 4/96 whereby 'it is ctarified that the vatue

of die supplied free of cost is to be apportioned in the vatue of final

product by ascertaining the life of the said die; that the said principle is

clearty appticable to the present case; that unless the vatue of cytinder

supplied by the customer is worked out or determined with the life of

such cytinder no part of value can be inctuded and no part of duty can be

recovered; that the cost of die/cytinder has to be apportioned and then

onty duty can be demanded; that the cylinders supptied by the customers

were being used for number of pieces or no. of pouches to be supptied

and that can be used for number of years, hence the duty demanded is

bad in law and retied upon fotlowing case [aws:

a) Exotech Ptastics Pvt. Ltd. -2018 (364) E.L.T 658 (Tri.- Mumbai)
b) Tetra Pak lndia Pvt. Ltd. - 2017 (354) E.L.T. 272 (Tri. -Mumbai)

c) Bhavna lndustrial Corporation - 2009 (248) E.L.T. 660 (Tri.-Ahmd.)
d) Nash lndustires (l) Pvt. Ltd. 2018 (19) G.5.T.1. 162 (A.A.R. - GST)

e) GESTAMP Automotive lndia P. Ltd.- 2017 (7) G.S.T.L 337 (Tri.-
Mumbai).

(iii) That the duty demanded is on hypothetical vatue of the cytinders

without considering the life of such cytinders or without considering the

apportioned vatue of such cytinder, the demand of duty is bad in law; that

no part of the demand can be confirmed as the value of the cytinders is

worked out on presumption and assumption.

(iv) That the Department had futt knowledge of the fact that the

appettant is manufacturing various types of pouches with the help of

cytinders being supptied and therefore the attegation of suppression of

(
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Appeal No. 74IRAJ/2020

fact cannot be sustained; that they have atso fo .owed att the procedure

prescribed under the law and are atso submitting their return from time

to time; that the department has atso audited their books of accounts and

have never objected the procedure fotlowed and therefore the altegation

cannot be sustained; they further submitted that they have not

suppressed any fact from the department and the opinion arrived is just

change of opinion, therefore the duty demanded is clearty barred by

limitation; that the duty demand is bad in law and is [iable to be set

aside; that the department had fuLt knowledge of the fact, hence the

altegation of suppression of fact cannot be sustained and consequentty

the proceedings are not sustainabte.

(v) That they never had the intention to suppress any fact or evade

payment of tax and therefore the attegation of suppression of fact cannot

be sustained. The Hon'bte Supreme Court in the case of Rajasthan

Spinning and Weaving Mitls had settted the taw that if the intention of the

assessee is not to evade duty then the penatty under the provisions of

Section 11 AC is not imposabte. The ratio laid down is ctearty appticabte in

their case and therefore the penatty proceedings are liabte to be set

aside.

4. Personal hearing was conducted in virtual mode through video

conferencing on 17.7.2021 . Shri Paresh Sheth, Advocate, appeared on behatf of

the appetlant and reiterated the submissions made in appeal memorandum and

stated that demand for eartier period has been remanded back by the then

Commissioner (Appeats), Rajkot and requested to altow the appeal by way of

remand.

5. I have carefutty gone through the facts of the case, the impugned order,

appeat memorandum and submission made by the Appel.tant. lfind that the

issues to be decided in the present appeal is whether the cytinders received by

the Appettant free of cost from their customers are required to be appropriated

in the final cost of the finished goods or otherwise.

6. On going through the records, I find that the Appettant had received

Cytinders free of cost from their Customers, which were used by them during the

course of manufacture of the final products. The Appettant was not including

cost of such Cytinders in assessabte value of their fina[ products. The

udicatin g authority hetd that the cost of such Cylinders was required to be

'l
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Appeal No. 74/RAJ/202O

apportioned in the assessabte va(ue of final products in terms of Ru(e 6 of the

Central Excise Valuation (Determination of price of excisable goods) Rutes, 2000

for the purpose of discharging CentraI Excise duty. The impugned order

confirmed Central Excise duty of Rs. 60,017l- and imposed penalty of Rs.

60,017 / - under Section 11ACof theAct.

6.1 I find that the Appettant has not disputed that cost of Cylinders supplied

free of cost by their Customers was required to be apportioned in assessabte

vatue of fina[ product. However, the Appetlant has contended that the impugned

order has erroneously considered entire value of Cytinders for demanding duty

instead of determining life of the Cytinders and working out total number of

pieces/pouches that can be manufactured using such Cylinders and then

apportioning vatue of such Cytinders in respective years. I find force in the

argument of the Appettant. The Cylinders are used for carrying out printing on

pouches. The Cytinders received in a particular period or year can be used to

print no. of pouches and this work may be spread over longer period spanning

several years. Hence, it is not correct to include entire vatue of Cylinders in

assessabte vatue in the year of its suppty but its value shoutd be spread over a

period of years for which such cylinders can be put to use and onty proportionate

vatue is to be apportioned in the assessabte vatue considering the total number

of pieces/pouches that can be manufactured during its [ife time and actual

pieces/pouches manufactured during a particutar year/period. My views are

supported by the Order passed by the Hon'ble CESTAT, New Dethi in the case of

M/s Ftex lndustries Ltd. reported as1997 (91 )E.L.T. 120 (Tribunat), New Delhi,

wherein it has been hetd that,

"5. The main and common contention raised in the thee appeals is that a part

of the price collected for cylinders cannot be included in the assessable value of

the finished product. Manufacture of printed pouches for each customer requires

four to five cylinders. The material to be printed differs from customer to

customer which means that cylinders are custom-made and cylinders made for

one customer cannot be used for another customer. The collector has noted that

each set of cylinders can be used to print ten lakh pouches. This means that

cylinders made in a particular period or year can be used to print 10 lakh

pouches and this work may be spread over several periods or years. This would

mean that price of cylinders received during a period covered by one show

cause notice may be used even beyond the period covered by the notice but

according to the impugned orders, the entire cost of cylinder realized during the

period covered by one notice has to be added to the assessable value of finished

a{F]Tf
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goods manufactued and cleared during the period which is not rational or

reasonable. Leamed Counsel for appellant has referred to an order passed by

Appellate Collector in the case of another similar manufacturer holding that the

value of cylinders must be spread over goods manufactured and to be

manufactured in future using the cylinders. This principle is seen supported by

M.F. (DR) Circular No. 1714196-CX, dated 23-1-1996, in connection with value

of pattems used in foundry industry to be added to the cost of castings for

arriving at the assessable value of castings. There would be difficulty as the

quantity of castings to be made out of a pattem cannot be anticipated and

sometimes some rectifications or repairs may be made in the pattem after some

period of use. The Board clarified as follows :

"The matter has been clarified and it is hereby clarified that the proportionate

cost of pattern has to be included in the assessable value of the casttng even in

cases where such patterns are being supplied by the buyers of the casting or are

got prepared/manufactured by the job worker at the cost of the buyer. In cases

where there is dfficulty in apportioning the cost of pattern, apportionment can

be made depending on the expected life and capability of the pottern ond the

quantity of castings thal can be manufactured from it and thus working the cost

to be apportioned per unit. For this purpose, a cerfirtcatu from a Cost

Accountdnt may be accepted. "

6. The principle underlying the Board clarification would apply to

apportionment of cost of cylinder used ir the manufacture of printed pouches. It

may be considered that cylinder is used and consumed in the manufacture of

printed pouches; but it is not used in the sense in which raw material is used in

manufacture of a product; in such case, the conversion or use of raw material is

done quickly and it is easy to correlate a definite quantity ofraw material and its

value with a definite quantity of finished product ard its value. In the present

case, the use of cylinders is in such a manner that it is spread over a

considerable period and over a very large quantity or number of finished

products. To illustrate, we assume that a set offour cylinders ofthe value ofRs.

X can be used in manufacture of ten lakh printed pouches. Hence it is

reasonable to regard that Rs. X y 10 lakhs is the proportionate value of cylinder

which is used in the malufacture ofa single printed pouches and this fractional

value has to be added to the value of printed pouches. However, during a

particular period, the use ofthe set of cylinder may not be exhausted as only 4

l- N
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lakh printed pouches are manufactured during the period. If so, it has to be

regarded that Rs. (x y l0 Lakhs) x 4 Lakhs is the proportionate value ofcylinder

utilized in the manufacture of finished products during the period and only this

value can be added to the value of printed pouches. This rational principle of

proportional value addition has been approved by the Board and we are of the

o tB was rt t in doing so. This has to be arrived at after making a

realistic estimate of the expected life and capability of the cylinders atrd

determining the appropriate proportion of the value of cylinders to be addqd to

the value of printed pouches. The conclusion arrived at by the lower authorities

that entire value of the cylinders is to be added to the value of printed pouches

manufactured durine the relevant period without reference to the expected life

and caoabilitv of the cvlinders has to be set aside and the matter has to be

considered afiesh b the res ctive adiudicatins authorities ".

IEmphasis supptied]

7. ln view of above, the impugned order confirming demand of duty by

considering entire vatue of Cytinders is not sustainabte. At this stage, correct

determination of the demand is not possibte in absence of required information

avaitabte on record. I find that appeal of the Appettant invotving simitar issue for

previous period was remanded to the adjudicating authority. l, therefore, set

aside the impugned order and remand the matter to the adjudicating authority

to re-determine the quantum of demand by ascertaining expected life of

Cylinder, tota[ No. of pouches that can be printed using Cytinder during its tife

and No. of pouches printed during the period of demand and thereafter

determine quantum of duty of Cytinders. The Appettant is atso directed to

provide required information as and when catted upon by the adjudicating

authority. Needtess to mention that Order in de novo proceeding shatt be passed

by adhering to the principtes of natural justice.

8. I set aside the impugned order and dispose of the appeal by way of

remand to the adjudicating authority as discussed above.

The appeal fited by the Appetlant is disposed off as above.
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