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Appeal No: V2/92/RAN/ 2020

:: ORDER-IN-APPEAL ::

M/s. Bhavani Industries, Rajkot (hereinafter referred to as “appellant”)
has filed Appeal No. V2/92/RAJ/2020 against Order-in-Original No.
2/D/5updt/2020-21 dated 26.6.2020 (hereinafter referred to as “impugned
order”) passed by the Superintendent (Adjudication), Central GST & Central
Excise, Rajkot-| Division (hereinafter referred to as “adjudicating authority”).

y 3 The facts of the case, in brief, are that the appellant was engaged in the
manufacture of goods falling under Chapter No. 84 and 87 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise Department having
Registration No. AAFC8046RXM004. During the course of Audit of the records of
the Appellant undertaken by the Departmental officers, it was observed that
they had availed Cenvat credit of Service Tax paid on outdoor catering service.
It appeared that ‘Outdoor Catering Service' was specifically excluded from the
- definition of ‘input service' in terms of clause (ii)(c) of Rule 2(l) of the Cenvat
Credit Rules, 2004 (hereinafter referred to as “CCR,2004") and therefore, the
Appellant was not eligible to avail said Cenvat credit of service tax. Show Cause

Notices were issued to the Appellant during the period from April, 2011 to
November, 2016.

2.1 Since the Appellant continued to avail Cenvat credit of service tax paid on
‘Outdoor Catering Service’ during the period from December, 2016 to June,
2017, a Statement of Demand bearing No. V.84(4)-11/MP/D/Supdt/2018-19
dated 12.12.2018 was issued to the appellant for recovery of wrongly availed
Cenvat credit of Rs. 4,12,850/- along with interest under Rule 14 of the CCR,
s 2004 read with Section 11A of the Central Excise Act, 1944 and proposing
imposition of penalty under Rule 15 read with Section 11AC of the Act.

2.2 The above Statement of Demand was adjudicated vide the impugned
order which disallowed Cenvat credit of Rs. 4,12,850/- and ordered for its
recovery along with interest, under Rule 14 of CCR, 2004 read with Section 11A
of the Central Excise Act, 1944 and imposed penalty of Rs. 4,12,850/- under
Rule 15 of CCR, 2004 read with Section 11AC of the Act.

3. Being aggrieved, the appellant preferred the present appeal on the
~~ "“fellowing grounds, inter alia, contending that,

e\ () That the then Commissioner (Appeals), Rajkot vide Order-in-
/ ﬁ'llr_i Appeal No RAJ-EXCUS-000-APP-141-2018-19 dated 21.6.2018 and Order-in-
-/ Appeal No. RAJ-EXCUS-000-APP-107-2018-19 dated 30.5.2018 has allowed

their appeals in the self-same case for previous period holding that
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Appeal No: V2/92/RAJ/2020

appellant is entitled for Cenvat credit of service tax paid on Outdoor
Catering Service. In that view, for subsequent period in the self-same
case, the adjudicating authority could not have proceeded to pass order
contrary the order of the higher authority which he was bound to follow.
Apart from merits, the impugned order is contrary to judicial discipline
and is therefore also not sustainable.

(ii)  That the issue is covered by the decision of Hon’ble Tribunal in the
case of Hindustan Coca Cola Beverages Pvt. Ltd. V. CCE, Hyderabad, 2017
(49) S.T.R. 88 (Tri.-Hyd.) and decision of the Hon’ble Madras High Court
passed in the case of Ganesan Builders Ltd - 2018 (10) TMI 269.

(i)  Since there are decisions in favour of appellant, it cannot be said
that appellant wilfully suppressed any facts from the department or that
appellant intended to evade payment of duty, in that view question of
invoking larger period of limitation or imposition of penalty does not
arise.

4, Personal hearing in the matter was conducted in virtual mode through
video conferencing on 23.4.2021. Shri Rahul Gajera, Advocate, appeared on
behalf of the Appellant. He reiterated the submissions made in grounds of
appeal memorandum and stated that demand for earlier period was already

dropped by the Commissioner (Appeals).

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the impugned order passed by the adjudicating authority
disallowing Cenvat credit of service tax paid on ‘Outdoor Catering Service’ is

correct, legal and proper or not.

6. | find that the Appellant had availed Cenvat credit of service tax paid on
‘Outdoor Catering Service’ during the period from December, 2016 to June,
2017. The adjudicating authority disallowed said Cenvat credit of service tax on
the ground that ‘Outdoor Catering Service’ was specifically excluded from the

definition of ‘input service’ in terms of clause (ii)(c) of Rule 2(l).

6.1 The appellant has contended that the then Commissioner (Appeals),
Rajkot has allowed their appeals for previous period vide Order-in-Appeal No
RAJ-EXCUS-000-APP-141-2018-19 dated 21.6.2018 and Order-in-Appeal No. RAJ-
EXCU )=APR-107-2018-19 dated 30.5.2018 by holding that they were entitled
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Appeal No: V2/92/RAD/2020

for Cenvat credit of service tax paid on Outdoor Catering Service. Hence, the
adjudicating authority should not have issued contrary order for subseguent
period ignoring the order of the higher appellate authority which he was bound
to follow. The Appellant has also relied upon case law of Hindustan Coca Cola
Beverages Pvt. Ltd. reported as 2017 (49) S.T.R. 88 (Tri.-Hyd.) and decision of

the Hon'ble Madras High Court passed in the case of Ganesan Builders Ltd - 2018
(10) TMI 269.

f o | find that the Appellant was issued Show Cause Notice dated 29.1.2016
for the period from 2011-12 to 2014-15 for wrong availment of Cenvat credit on
‘Outward Catering Service’. The matter was decided by the then Commissioner
(Appeals), Rajkot vide Order-in-Appeal RAJ-EXCUS-000-APP-141-2018-19 dated
21.6.2018 holding that the Appellant was eligible to avail said Cenvat credit. The
Appellant was issued another Show Cause Notice for subsequent period from
April, 2015 to December, 2015, which was decided in Appellant’s favour vide
Order-in-Appeal No. RAJ-EXCUS-000-APP-77-2018-19 dated 8.5.2018. The
Appellant was again issued Show Cause Notice dated 27.12.2016 for the period
from January, 2016 to November, 2016, which was decided vide Order-in-Appeal
No. RAJ-EXCUS-000-APP-107-2018-19 dated 1.6.2018. In the said Orders-in-
Appeal, it has been observed by the appellate authority that the outdoor
catering service was provided by the Appellant to their employees in terms of
Factory Act, 1948, and that it was mandatory for the Appellant to provide such
service under the Factory Act, 1948 and hence, the Appellant was eligible to

avail Cenvat credit of service tax paid on ‘Outdoor Catering Service’.

8. It is not forthcoming from the Statement of Demand dated 12.12.2018
whether there was any change in facts or legal position, which required issuance
of demand for subsequent period of December, 2016 to June, 2017, when
demand for earlier period were set aside by the then Commissioner(Appeals),
Rajkot. The adjudicating authority has also not brought on record whether said
Orders-in-Appeal were reversed by higher appellate authority or there was any
order of higher appellate authority which prompted him to confirm the demand
ignoring that demands for the previous period were set aside by the
Commissioner (Appeals), Rajkot. The adjudicating authority erred in not
following Orders-in-Appeal passed in Appellant’s own case for previous period,
ignoring binding precedent. The impugned order is, therefore, not legally
sustainable as it has been passed in violation of judicial discipline.
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Appeal No: V2/92/RAJ/2020

Tribunal has held that,

“7.  The appellants contend that canteen/outdoor catering services is provided
within the factory premises in compliance to the provisions of the Factories
Act, 1948. It is also submitted that such services are not used primarily for
personal use or consumption of employee. In P. Ramanathan Aiyar’s
Advanced Law Lexicon 3rd edition, the word primarily is defined as “that
which is first in order, rank or importance, anything from which something else
arises or is derived.” The word means something which is more proximate or
more important. When outdoor catering services, beauty treatment, health
services, etc. used for personal use or consumption of an employee, it would
not qualify as “input service’. In the instant case, as per Factories Act, 1948,
the appellants are compelled to provide food facilities inside the factory. It is
more importantly used by the appellant to comply with the mandatory
requirement under Factories Act. If they do not comply with such provision of
the Factories Act, the appellants will definitely not be able to engage in the
production/manufacture of final products. Therefore outdoor catering services
are used by appellant in relation to the business of manufacture and not for any
personal use or consumption of employee.

8. In view thereof following the decision laid in the appellants’ own case as
well as the decision of the Tribunal in Yazaki Wiring Technologies India (P)
Lid case and Reliance Capital Asset Management case (supra), | hold that the
disallowance of credit is not legal or proper. The impugned order is set aside.
The appeal is allowed with consequential reliefs, if any.” ~

10. In view of the above, confirmation of demand vide the impugned order is
not legally sustainable. |, therefore, set aside the confirmation of demand of Rs.
4,12,850/-. Since, demand is set aside, recovery of interest and imposition of
penalty of Rs. 4,12,850/- are also required to be set aside and | order

accordingly.

11.  In view of above, | set aside the impugned order and allow the appeal.

12.  ofaFal g1 & 1 7% e F7 HI2mT 39T a4+ | Gy Jmar 2 |
12. The appeal filed by the Appellant is disposed off as above.
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Commissioner (Appeals)

AttatEd
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Superintendent (Appeals)
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