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v2t92tRAJt2020 26.6.2020

qfro w?qr €qr(Order-In-Appeal No.):

RAJ-EXCUS-OOO.APP-1 4.202 1

mim,' z4.os.2o2t #"H*P' zl.os.zozt

ffqRqr3;qr<, qr$r lqfi-ql , <rqfi-arr<rcrfodz

Passed by Shri Akhilesh Kumar, Commissioner (Appeals),

Raj kot
qq{ 3{qfi/ Ti3-i[' qr5fi/ scErs,/ (€r{d qrgs, +*q <sr( {qz +Er6.</TF( qii-{F{,
tr.tr+te U qn-rrrn Z rridE.rcr Er{r ssgtfrlfud vrt qo w?et t qGt' Z

Arising out of above mentioned oIo issued by Additional/Joint/Deputy/Assistant
Connissioner, Ceotral Excise/sT / GsT,

Rajkot ,/ Jamragar / Gandhidham :

qftq-rd a cffi sr rrc \,?i TdI /Name & Address of the AppeUaEt & Respondent :-

M/s. Bhavaal ladustrles, B.hlnd PTD Ground, Ganjlwada Road, RajLot,

Eq qrecr(q{r{l t qftd +6 qF+ ffifu+ rih i 3qr{ yrfufirfr / rrB6rq 6 qqq {fr{ qrq' +, q6=n tr/
Any person arggrieved by this Order-in-Appeal m-ay f e an appeal to t}Ie appropriate authoriry in thc following

frq gfq 
-,:r4q:r.qr< sf.6 qi F+r+r arffi{ nnfAary + xA 3rtq,rdrq^-lqre Tq r&Rqc , 1944 6r ula 358 +

*r,l-dkFin {fuft+q. igga ffnr.ree + iT+{ ffifr+d o116 + ir arfi t r/ '
Appea.l to Custoris, Excise & Service Tax Appellale Tribunal under Section 35E} of CEA, 1944 / under Section
s5'of GC rinanie Aci, t994 alr appeal ties16:-

T,ft+-tgr FqrdTi qFfud^q$ Frqiff{r,fq, HI{r ri-{ rtq C{t{rfrr ffiq qr{rfDqrsr ff fr,}s ft6. +€ at6 t 2,
<n. *. f+, <i ffi, +ffqffiqQc r/

The special bench o[ CustoEs, Excrse & Seruice Tax Appellale Tribunal of West Block No. 2, R. K. Puram, Npw
Dethi'ifl aI matters relating to classi-fication and va]uatr"on.

rq-+6 qFA{ t ta) it {drrr mr aTf it } fir<r irq sfr 3Iftt frqr cr6.+'dtq riqr< qrq nti l-<rd-r rffiq ql-{rfti+?sr {Fr+c ) 4r
qfuq ++q fffoifl. ,Rfi-q 6t, a6rrff r++ r+rct r{'r<rdra- 3 zi. i td ff qrdr'qrft r/

To rhe Wesr regional bench of Customs. Excrse & SeErce Tax AoDellate Tribunal (CESTAT) at, 2.d Floor,
Bhaumali Bhaw-an, Asarwa AlEedabsd 380016in c ase oI appea]s oftier thEn as mentidned in P'ara : I (a) above

sfitfiaarqrErrsr*F{er*ftorwaq;c<hftq-{+qr.cr<cl-q,q{tq,lilqqreff, 2oo 1. :F ftqq 6 h 3ia.ri( Fqtft{ i+q
.ri cq-{ ea-s 6r qrr cffit t ei Ein trrrr qGq r qqt ir +c * 6q c+ cfr * qM, d6i T{E ,rq-ff {q- , 

qrq ff qtq :lrr
zrnfi T{r {ciTr, 6cq s crq qt T{+ s'c,s qrq'lqq-qr 50 qna rqq 15 qTfl 5-0 afs-Iw fr qfu6 t d *,qeli 1,oqo1-
Ect, 

- 5,00-01- Eq? arJr{r 10^000/-- Errt fl liqttF qlarf,6.+t 
-cf{ i=rc fitr^ liqtlt{ {q 6l lfr{rj, q-{l'rd 3{qlfiq

dr4n&F{q +l aIIEr t' FRITF5 {til€R s nTq fr FF{fi qT ITraTnrFfr q? 6 ffi ?r<r ar{t tgTr6'{ irfi EFE a]-{r FmT qI{T qllrg I

qd&c flw s q,r+rc, a'i # rq {rrqrj E-rfl qrtrq rfi ntifua xffiq ql{rftrs.q ff crrq fufr € r q.r{ qicl r.t xt{' j +
frq qB{i-c-{ fi qr+ 5ooz- sqq mr furtfrr ofq rqr r-+r drn rz

The anneal to lhe ADDellare Tribunal shall be trled in ouadruDlicate in form EA-3 / as Drescribed under Rule 6
of Cehtral Excise fAnoeall Rules- 2o0I and shall b'e accoimDanied asainst one which at Ieast should be
accomDanied bv h 'fee of Rs. I.0oO/ Rs.50O0/-. Rs.10.000/- where aEount of
du tvdimand /inr eiesr /oenalw/refund is uDto 5'l-ac.. 5 l,ac to 50 l,ac and above 50 Lac resoectivelv in the form
of ciossed bfuk drafliir favoiri of Asst. Ricistral ofbranch of arv nominated public sectbr bank- of the Dlace
where t}le bench of anv nominated Dublic d6ctor bank of l}le Dlacdwhere the behch of the Tribunal is sifu'ated.
Application made for giant of stay ihall be accompalied by a'fee of Rs. 50O/-.

rffiq qrqrfut{vr } EftT T+{. Af, 3Tflfffic- t qgqff srn ae rrr o ra.ta s-{r+{ 1MI. rsss. tft{c s,rr s frd
FnrfFrd cq, s r -st qrr Efu i ff arqiift v*lgt errr Fu.s a{A{r * G-ca 3r+{+rr{r*- Tff6r cR inq i daq +l rrtrtir
q+ vA r+rFr< 6rA <rftt) +,fii+4qi+qq+vft+qI"T,T6i-inm'ff5trr,qrrfreirr3rt,nfi{rrIsTEci<r.{cq5
"fi6 

qr rtrfr 6c.5 qrq 6qII qT 50 lrrr t[rr sxq{r 50 Trq tcq q rlts R 6cfi: 1.000/- nc{- 5.000/: Fcq qq-{r
10.ooo/- rcq 6r MF:d qqr rr.q ff yft ri'rq 6'{r Ruifird rr'+ +r qrrrr<. a;iftrtr iTffiq qrqrftFtTrr fi crqr 6 {Frr6
rFie-n +<rq t ffi S crif.rd k* + i'+ anr &teifta *+'=rcz rrtr ftrir arfl qrBq r{?iflfr € 5r.r'rf,r<- t{ffTs
mq t-fr<r atfrq r5r ,@+ srffiqqrqrFjr'vr+,nEr fu4 A iqtla afi?ct r* qi+'t +ftqar#<-ra+t'nrsbo/- 6,Tg

6r Fl}J|tr4 ,fq qqr Fr{r El.n t/
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(r)

(n)

(c)

ftfr rTftIG-{c,199aff Errtr 86 frsrT wrrri 1:1 1ni r:at}rahrf ff r,fr cfi-q, t-{F{ M, 1ee4,}ftqqeq2;
rrq 9 ( 2At + r-64 Mft{ nq-a s.T. 7 { fi ar qiEi'fT Ei TqiF qnT xrrr, :rtrq r.qE efq qqirT irFf6 Lrrfrqt , qdq .rqrE ctra

ar.r crfta qGcr ff cF-ci iTq s-r {T{+ + qr trfr !'qrFr+ Er+ qrFq) st qrqm err Fflr+ qT{s q€r iqlffi, qr*c TFn<

{'q,/ +{r{', + {ffiq;qrarfur.q d r}r+ cd rri {T F't,r at {rn qracr ff cft fiqE t tq,i +'-ff ftft rl
The appeal under sub section (2) and {2A) ol the section 86 the Finance Act I994, sha-tl be f ed in For ST.7 as
prescnbed under Rule 9 (2) &cl2A) of *re Senlce 'l ax Rules, 1994 and shall be accomparued by a copv of order
6f Com-rnissioner Central Eicise or Cornmissioner, Central F,iclse (Appeals) (one ofwhich sha[ b6 a ceriified copy)
and copy of the order passed by the Corunissioner authoriirng the Assistartt CorErrussioner or Deputy
Commissioner oI CenEal Excise/ Sersice Tax to Ale the appeal before the Appellate Tribunal.

+qt rtq, -6-dr4 -t=crc ifq \r< q{rr, TtrTq crfufi'sr , +r, + cB d.ft{l } cFrn i' idrq rqn sfa {&ftcrc t 94 4 ff rrrr
: sqs=+ r+ia. i frffiq 3Tl F-{c. .esq I tn'r e.l .r rirh }<rr, fr fi-irqff.r€1. qq q?* }cft 3rfi'+c rrfu+-q t
qfrr rri qrq r;qn gfq/ifir {, cr,T 6 l0 yEsta rrort,T{qirrp<qqiarffie t. qrqqt+r. rq +-+"r qqiTr E[flft-a i. si
qrlTrl fls{r rrE- a$t ft ss errtr + 3i"rin rrr h Tr+ {rfi .rtfufr +q ffir <q Firs Ecq + qft{ { *r

:FdFi 3arl(-,lq $i +dr5? iE ir't-4 "qr.r fiq rrrruj"+" + fts ,nft-q t
{i) ?rrrr l1 fi+ srrrFl r6c
{ir) H' :rfl fr 'tr r{ Ir{r rrf'I
{tUl ffiz-rcrr+aqrq{*E-{co h ri<ria tqr-q

E{TiEfttErrr+cr{t[{ffic t{. zl qBftcq zora } qa(q t E{ ffi 3Tffiq crnrfirt h sctr R'{r{rtr{
Prrrc rrfr r:l?i iT+{ + {rrr {f,t ;rqt/

For an appeal to be f ed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act. 1994. an aooeal aea.rnst this order shall lie
before r}'e Tri'uunal on Da\.ment of lOTo of Lhe drrtv demanded where duw br dutv and o"enaltv are iII disDute. or
penalty, where penaltv'albne is in dispure, provried the arnount of pre:deposir'payatile woild be subibct t; a
teiling of Rs. lO Crore"s,

Under Cenfial Excise aid Service Tax, *Duty Deioanded' shall include :(r) amounl determined under Sectiori 11 D;(ii) amount of erroneous Cenvat Credit ta-ken;(in) amount payable under Rule 6 of the Cenvat Credit Rules
_ pro\rided further tiat lhe prolrsrons of this Section shal] not aDplv lo l]re stav aDDlicaEon and aDDeals

pendmg betore any appeuate authorirv prior to the corDmencement oftfr6 Finance lNol2) ALl, 20t 4.

qr.{ rc+r< dir+ftrsr qrtfi ,
Revklo! aDD'llcatlon to covernment oflrdie:
Tq 3[Ecr fi ti;iflqqqrF{fir FTfrft? qrr+ i.ifiq T{re {rfr 3rDft{q. 1994 fi ur{r ] sEE + lqcqcd6 * ii-d.lia-ri-s-{ l{fua
irl-{ IltrT,. 'Tn,filTsr 3 ir.{ #.fta izr.rq. 'rr+q hrrq; tr' ijtr-{.'Jk 6'q 

"rc-*, 

-d+-qr,t, 
Tt iH- I iooii i . + i+ii

7T;r sTfFur /
A"relrsiori dpplication Iies t-o-the Under Sqcrgary, ro the GqvemElenr of India, Revislon Apphcation Unit, Mlnistrvol lmalrce. DepeE4erlt ol Revenue, 4th Flooi, Jeevan DeeD Buddine. Parliament Stre'et. New DeUri-t IOOOl
u nder SecEon 35EE of the CEA lg44 in respect of the followiig case, g6vameitE frsi pioGsolo s-ub,ieitroniiJ
of Section-3sB ibid:

Ii?^qrq h Effi ftqn.:F qr.q'i +, r-6r TdTrd.Ef qE 6I ftrfi +r.qr+ s cisr rfir 6 cr.Ilrr 6 <]<n qr ffi rq 6,r<qr] qr fu<
Fffl rr{ IrEr, {B 

q F{r lrsr' rlB.cFrrqr 6 at r{, qr l{{i risrr Td tl qr riRr.qE qr,i ifi sd-qq a dr'n, F;ff +rrori qr Effi
rr3T{ 116 q qr{ + +Ffrrn + qrq;t {t/
In case of arly loiss o[ goods, where the loss qccurs ln Ear-lsit from a factory to a warehouse or to another factorv
or trom one warehollse lo another dunng the course ol ptocessing of th-e gOOdS in a warehouse Or in Storag:e
whether in a factory or in a warehouse

qF4 6 {lr. i+f ,IE {f err.+t ffi r'$ qr"{ RFTCTT 4 r5d Fl qr{ qr rrft rrs ffiq r-rra ql=+*qie rftiret }qrTi },
TI $rrF 6 qr6. t6rti rrg qr Br" 6l fiqr{ tl lrdi frt ,/
In case-of rebale of duty o-f excise qq goods erpgrlfd Lo any country or terrilory ourside India of on excisablr
malenal used in the mahulacture otthE goods which are exdorted ro-anv counrri or lerrilory outsrde lndra.

qE r-,rrd ,tq a- qrrdr{ frq krr qrcc * qrfi. tcr{,n rem i qr{ M" Bqr r|{I *r r
In case ofgoods'exporled outsrde lndra export 10 Nepal or Bhutan, without payment of duty.

qffia3aE+T;sr<{cm*Fr{r{6f+qrirqn;n+rqqffiBqqtrtirr+AR-{crcuFii+r*acrqffrr**qt(t+qA{
iurS+,r4r"r, eam'G-r eftftrc (i" 2,,t998ffur'r r0q 6 arr F-q-{ ff qi rrrro:nr*rffiftq-, ir qrd} crft-
FfiI Tq EI/
Credit of any dury allowed lo be ulilized towards payment of excisr dutv on [na] Droducrs under t}|e Drovisrons
o[ this Act o'r the-Rules made thqre under such ordtr rs passed bv dle Comrnisstbner (Appeals) on or' a-fter, the
dale appoinred under Sec. 109 of the Finance (No.2l Acl, ''1998. -

Tr{lefi 3rr+e{ + sFT Frfli+fud firltft rrq 6t rErqrft fi arfr qrBu 
r

H iqq 'frq 
(r{ qrq l6qt qr r{i 6c ;l +r Fqt 2ool fi {Ir{r4 E$.qI q ifr, qft i'fi 'aiq \r{ are Fcq i r{r{r A iI Ftrq

I doo - / 6r r.ffif.r ft{r qrqr
The revision-aDDlication shall be accomDanied bv a fee oI Rs. 200/- where the amount involved in Ruoees One
Lac or less antlRs. I000/- where the arilount iniolved is more thail Rupees One Lac.

qfi sq qr?rr t 6g c.i {Gri 6r €(A{r * dt r&6 Tq {afl + fitr {rqfi rq- rn- Tcd-m fi + f+qr fi+l srf*trEff il,r **t rr'
fr fi ftqr {ft ffi '} 

ds4 s ftq qqrffi rrtrrq'T{rfrrtrgr 6r G t{r-q ir 6fi-q rr+r, 6I r.+ rfih ftrr rr{r * | / rn case.rf
*re order covers variousnumbers of order m Orieinal. fee for each O.l.O. should beDaid in the aJoresard marlnir
iiri idG3t-alidirie G;-i?i't Diiiihi-oni iibeai io iFeAorie-ualiifniiuiiati'rilitn-e idoliatio-n io-tie eF,iti-a-c-oil
As the case may_be, is 6lled to avord sch"ptoria work if exclsrng Rs. I lakh fee of Rs'. '100/ - for each.

{lnrilLfod;qrq-r;rq stEE 6|ftaq, 1e75, h +1qff1h 3r{frr{ T.{ ifltsT qi Eq.rr{ 3fltcrffvftr( Futftd 6. so Ec} 6r qr{rdc
cr6 fuEid rr +Tr stBrrr i
dne coov of aiolicadon'or O.LO. as t-tre case mav be. and the order of the adiudicatins authoritv shatl bear a
court tdd starDp'of Rs.6.50 as prescribed under Sctedirle-l in Ierms of the Coufi Fee ActJ975, as Zunended.

*rrn q.sr, drq r.crE ,Iq !|q.tqr6? 3itrrq -qrqrft6.'"r r+r{ ftfur 1M, r qaz it sFfa \,;i 3rq dEftri q.rdi q+

qfuFfu {,cc {r,t ffifi fr rft eqr< qrfifta fr'qr nrdr Ar I
Attention is also invited to t}le rules covering these abd other related matters contained in the Customs, Excise
and Service Appeuate Tribunal (Procedure) Rules, 1982.

Tg 3T${iq yffi d 3Tt{-.erfu{ F{i + fr'ft-n qrq-d, ftqd *{ T4-{ q rrcrr.ii h ft-q, 3{ft{rff G.:{Ffu a-{sEz
lrrlle .be. sov in 6I -Gr IFfd e I /
For the elaSorale, detailedjrnd latest proyis_ions relating lo fiIing of appeal to lhe hrgher appellate authority, the
appetlant may reler to the Departmenlal websrte www.cDec,gov,rn
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Appeat No: V2/92/RAJ /2070

M/s. Bhavani lndustries, Rajkot (hereinafter referred to as ,.appettant,,)

has fited Appeat No. Y2197/R J/2020 against Order-in-Originat No.

2lD/Supdt/2020-21 dated 26.6.?020 (hereinafter referred to as ,.impugned

order") passed by the Superintendent (Adjudication), Centrat GST & Centrat

Excise, Rajkot-l Division (hereinafter referred to as "adjudicating authority,').

2. The facts of the case, in brief, are that the appetlant was engaged in the

manufacture of goods falting under Chapter No. 84 and 87 of the Central Excise

Tariff Act, 1985 and was registered with Central Excise Department having

Registration No. AAFC8046R)(M004. During the course of Audit of the records of

the Appettant undertaken by the Departmental officers, it was observed that

they had availed Cenvat credit of Service Tax paid on outdoor catering service.

It appeared that 'Outdoor Catering Service' was specificatty exctuded from the

definition of input service'in terms of clause (ii)(c) of Rute 2(t) of the Cenvat

Credit Rutes, 2004 (hereinafter referred to as "CCR,2004") and therefore, the

Appettant was not etigibLe to avail said Cenvat credit of service tax. Show Cause

Notices were issued to the Appettant during the period from April, 2011 to

November,2016.

2.1 Since the Appettant continued to avai[ Cenvat credit of service tax paid on

'Outdoor Catering Service' during the period from December, 2016 to June,

20'17, a Statement of Demand bearing No. V.84(4)-11lMP/D/Supdt/2018-19

dated 12.12.2018 was issued to the appettant for recovery of wrongty avaited

Cenvat credit of Rs. 4,12,850/- atong with interest under Rute 14 of the CCR,

2004 read with Section 11A of the Central Excise Act, 1944 and proposing

imposition of penatty under Rute 15 read with Section 11AC of the Act.

7.2 The above Statement of Demand was adjudicated vide the impugned

order which disattowed Cenvat credit of Rs. 4,12,850/- and ordered for its

recovery atong with interest, under Rute 14 of CCR, 2004 read with Section 1'lA

of the Central Excise Act, 1944 and imposed penatty of Rs. 4,12,850/- under

Rute 15 of CCR, 2004 read with Section 11AC of the Act.

3 Being aggrieved, the appettant preferred the present appeal on the

ng grounds, inter alia, contending that,

(i) That the then Commissioner (Appeats), Rajkot vide Order-in-

Appeal No RAJ-EXCUS-0O0-APP-141-7018-19 dated 21 .6.2018 and Order-in-

Appeal No. RAJ-EXCUS-000-APP-1 07-201 8-1 9 dated 30. 5.201 8 has altowed

their appeats in the setf-same case for previous period holding that

Iowi

*
s
d
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Appeat No: Y2 / 92 / RN / 2020

appetlant is entitted for Cenvat credit of service tax paid on Outdoor

Catering Service. ln that view, for subsequent period in the setf-same

case, the adjudicating authority coutd not have proceeded to pass order

contrary the order of the higher authority which he was bound to follow.

Apart from merits, the impugned order is contrary to judiciat disciptine

and is therefore also not sustainabte.

(ii) That the issue is covered by the decision of Hon'ble Tribunal in the

case of Hindustan Coca Cota Beverages Pvt. Ltd. V. CCE, Hyderabad, 2017

(49) S.T.R. 88 (Tri.-Hyd.) and decision of the Hon'bte Madras High Court

passed in the case of Ganesan Buitders Ltd - 2018 (10) TMI 269.

(iii) Since there are decisions in favour of appellant, it cannot be said

that appellant witfutty suppressed any facts from the department or that

appetlant intended to evade payment of duty, in that view question of

invoking larger period of limitation or imposition of penatty does not

arise.

4. Personal hearing in the matter was conducted in virtua[ mode through

video conferencing on 23.4.2021 . Shri Rahut Gajera, Advocate, appeared on

behatf of the Appettant. He reiterated the submissions made in grounds of

appeat memorandum and stated that demand for earlier period was atready

dropped by the Commissioner (Appeats).

5. I have carefulty gone through the facts of the case, the impugned order,

and grounds of appeal memorandum. The issue to be decided in the present

appeat is whether the impugned order passed by the adjudicating authority

disattowing Cenvat credit of service tax paid on 'Outdoor Catering Service' is

correct, [ega[ and proper or not.

6. I find that the Appeltant had avaited Cenvat credit of service tax paid on

'Outdoor Catering Service' during the period from December, 2016 to June,

2017. The adjudicating authority disattowed said cenvat credit of service tax on

the ground that.outdoor catering service' was specificatty exctuded from the

definition of input service' in terms of clause (ii)(c) of Rute 2(t).

6.1 The appettant has contended that the then Commissioner (Appeats),

Rajkot has attowed their appeats for previous period vide order-in-Appeal No

RAJ-EXCUS-000-APP-141-2018-19 dated 21 .6.7018 and order-in-Appeal No. RAJ-

EXCU 107- 2018-19 dated 30.5.2018 by hotding that they were entitted

Page 4 of 7
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Appeat No: Y2 / 97 I RAJ I 2020

for Cenvat credit of service tax paid on Outdoor Catering Service. Hence, the

adjudicating authority shoutd not have issued contrary order for subsequent

period ignoring the order of the higher appettate authority which he was bound

to fotlow. The Appettant has atso retied upon case law of Hindustan Coca Cola

Beverages Pvt. Ltd. reported as2017 (49) S.T.R.88 (Tri.-Hyd.) and decision of

the Hon'bte Madras High Court passed in the case of Ganesan Buitders Ltd - 2018

(10)TMr 269.

7. I find that the Appettant was issued Show Cause Notice dated 29.1 .2016

for the period from 2011-12 to 2014-15 for wrong avaitment of Cenvat credit on

'Outward Catering Service'. The matter was decided by the then Commissioner

(Appeats), Rajkot vide Order-in-Appeat RAJ-EXCUS-000-APP-'141 -2018-19 dated

71 .6.2018 hotding that the Appettant was etigibte to avail said Cenvat credit. The

Appettant was issued another Show Cause Notice for subsequent period from

Aprit, 2015 to December, 2015, which was decided in Appettant's favour vide

Order-in-Appeal No. RAJ-EXCUS-000-APP-77-2018-19 dated 8.5.2018. The

Appetlant was again issued Show Cause Notice daled77.17.2016 for the period

from January, 2016 to November, 2016, which was decided vide Order-in-Appeal

No. RAJ-EXCUS-000-APP-107-2018-19 dated 1.6.2018. ln the said Orders-in-

Appeat, it has been observed by the appettate authority that the outdoor

catering seryice was provided by the Appettant to their emptoyees in terms of

Factory Act, 1948, and that it was mandatory for the Appettant to provide such

service under the Factory Act, 1948 and hence, the Appetlant was etigibte to

avail Cenvat credit of service tax paid on 'Outdoor Catering Service'.

8. lt is not forthcoming from the Statement of Demand dated 12.12.2018

whether there was any change in facts or (ega[ position, which required issuance

of demand for subsequent period of December, 2016 to June, 2017, when

demand for earlier period were set aside by the then Commissioner(Appeats),

Rajkot. The adjudicating authority has atso not brought on record whether said

Orders-in-Appeal were reversed by higher appettate authority or there was any

order of higher appetl.ate authority which prompted him to confirm the demand

ignoring that demands for the previous period were set aside by the

Commissioner (Appeats), Rajkot. The adjudicating authority erred in not

fottowing Orders-in-Appea[ passed in Appetlant's own case for previous period,

ignoring binding precedent. The impugned order is, therefore, not legatly

sustainabte as it has been passed in viotation of judiciat disciptine.

ave atso examined relied upon case law of Hindustan Coca Cota

he Hon'bte

Page 5 of 7

:,:

d

agBever

i. _,

9.

vt Ltd reported as2017 (49) STR 88 (Tri. Hyd.), wherein t

t



Appeal No: V2 / 92 / RAJ / 2O2O

Tribunal has held that,

*7. The appellants contend that canteen/outdoor catering services is provided

within the factory premises in compliance to the provisions of the Factories

Act, 1948. It is also submitted that such services are not used primarily for

personal use or consumptiort of employee. In P. Ramanathan Aiyar's

Advanced I-aw Lexicon 3rd edition, the word primarily is defined as "that

which is first in order, rank or impofiance, anlthing from which something else

arises or is derived." The word means something which is more proximate or

more important. When outdoor catering services, beauty treatment, health

services, etc. used for personal use or consumption of an employee, it would

not qualifl, as 'input service'. In the instant case, as per Factories Act, 1948,

the appellants are compelled to provide food facilities inside the factory. It is
more importantly used by the appellant to comply with the mandatory

requirement under Factories Act. If they do not comply with such provision of
the Factories Act, the appellants will definitely not be able to engage in the

production/manufacture of hnal products. Therefore outdoor catering services

are used by appellant in relation to the business of manufacture and not for any

personal use or consumption of employee.

8. In view thereof following the decision laid in the appellants' own case as

well as the decision of the Tribunal in Yazah lliring Technologies India (P)

Ltd. case and Reliance Capital Asset Management case (supra), I hold that the
disallowance of credit is not legal or proper. The impugned order is set aside.

The appeal is allowed with consequential reliefs, if any."

10. ln view of the above, confirmation of demand vide the impugned order is

not legalty sustainabte. l, therefore, set aside the confirmation of demand of Rs.

4,12,8501-. Since, demand is set aside, recovery of interest and imposition of

penatty of Rs. 4,12,850/- are also required to be set aside and I order

accordingty.

11. ln view of above, I set aside the impugned order and altow the appeal.

3rffi Errr ES fi G qfi-q 6r ftc-r.:r sq-it-s' cf+ t ft'qr qTdT t rt2.

12. The appeal fited by the Appettant is disposed off as a ove.

.uo}-l

Att ted

(V.T.SHAH)

Superintendent (Appeats)

esh

Commissioner (Appeats)
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By RPAD

To,
M/s Bhavani lndustries,
Behind PTD Ground,
Ganjiwada Road,

Rajkot.
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