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Appeal No: V2/91/RAL 2020

:: ORDER-IN-APPEAL ::

M/s. Bhavani Industries, Rajkot (hereinafter referred to as “appellant”)
has filed Appeal No. V2/91/RAJ/2020 against Order-in-Original No.
3/D/Supdt/2020-21 dated 26.6.2020 (hereinafter referred to as “impugned
order”) passed by the Superintendent (Adjudication), Central GST & Central
Excise, Rajkot-| Division (hereinafter referred to as “adjudicating authority”).

2 The facts of the case, in brief, are that the appellant was engaged in the
manufacture of goods falling under Chapter No. 84 and 87 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise Department having
Registration No. AAFC8046RXM004. During the course of Audit of the records of
the Appellant undertaken by the Departmental officers, it was observed that
they had availed Cenvat credit of Service Tax paid on Product Liability and
Product Recall Insurance Policy. The said policy was taken to cover up financial
loss incurred on account of recall of their final products already sold to their
customers. It appeared that any service availed after clearance of goods from
factory is not covered under the definition of ‘input service’ in terms of Rule 2(l)
of the Cenvat Credit Rules, 2004 (hereinafter referred to as “CCR,2004”) and
therefore, the Appellant had wrongly availed Cenvat credit of service tax. Show
Cause Notices were issued to the Appellant during the period from April, 2014 to
November, 2016.

2.1 Since the Appellant continued to avail Cenvat credit of service tax paid on
said ‘Insurance Service' during the period from December, 2016 to June, 2017,
a Statement of Demand bearing No. V.84(4)-12/MP/D/Supdt/2018-19 dated
12.12.2018 was issued to them for recovery of wrongly availed Cenvat credit
amount of Rs. 2,80,000/- along with interest under Rule 14 of the CCR, 2004
read with Section 11A of the Central Excise Act, 1944 and proposing imposition
of penalty under Rule 15 read with Section 11AC of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat credit of Rs. 2,80,000/- and ordered for its recovery
along with interest, under Rule 14 of CCR, 2004 read with Section 11A of the
Central Excise Act, 1944 and imposed penalty of Rs. 2,80,000/- under Rule 15 of
CCR, 2004 read with Section 11AC of the Act.

3. Being aggrieved, the appellant preferred the present appeal on the
following grounds, inter alia, contending that,
(1) The adjudicating authority has erred in not appreciating that the

mguestion availed by the appellant was pre-requisite for carrying
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Appeal Mo: V2/91/RAJ/2020

out manufacturing and clearance of the goods to their buyers to whom
the goods were cleared. In order to manufacture and supply goods to the
said buyers, the appellant is obligated to cover its product from product
recall/liability insurance. The services were therefore integral to the
manufacturing of final products manufactured and cleared by the
appellant and hence qualify as input service. It is submitted that services
availed by the appellant being integral for manufacturing the said final
products as without said services appellant could not have secured the
contract/purchase orders for manufacture and supply and hence
manufacturing the final product was directly connected with such
services. The said service is therefore covered under the expression
“directly or indirectly in or in relation to the manufacture of final
products” under first limb of the definition of input services under Section
2(1) (ii) of the Cenvat Credit Rules, 2004.

(i) The adjudicating authority erred in not appreciating that the
services in question pertained to insurance against the financial liabilities
that may arise out of recall actions initiated or injury/damage caused due
to defects or related issues in the products manufactured and supplied by
the appellant to their buyers. The services are thus availed for the
purpose of manufacturing quality products and for carrying out
manufacturing activity in a risk free manner. It must therefore follow that
the services are integral to the manufacturing activity of the appellant.
The service in question is thus apart from falling within the expression
“directly or indirectly in or in relation to the manufacture of final
products” is covered under the expression “includes” appearing in the
second limb of the definition and relied upon the judgement of Larger
Bench of Hon'ble Supreme Court of India in the case of Ramala Sahakari
Chini Mills Ltd. -2016-TIOL-20-5C-CX-LB in which it has been ruled that the
word "include” in the statutory definition is generally used to enlarge the
meaning of the preceding words and it is by way of extension, and not
with restriction. In view of the said Judgement it must follow that the
services in question qualify as input service in terms of Rule 2 (l) of the
CCR, 2004.

(i)  The adjudicating authority has erred in not appreciating that entire
demand of duty is barred by limitation prescribed under proviso to Section
11A(1) of the Act. The appellant is registered with central excise
department and have been regularly filing ER 1 returns in which availment
of Cenvat credit is duly reflected. When the appellant has reflected the
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amount of credit availed in its monthly ER 1 returns, it cannot be said
that there was any positive act of suppression or mis-statement on the

part of appellant and hence demand of duty invoking extended period of
limitation is not sustainable in law.

(iv) The adjudicating authority has erred in imposing penalty. The issue
is one of interpretation of the definition of the term ‘input service’. The
Appellant has taken the credit based on the interpretation it bona fide
held, relying on the decisions of the Tribunal and that such interpretation
if incorrect cannot be a ground for imposition of penalty and relied upon
case law of Paswara Papers Ltd. v CCE — 2004 (178) ELT 317 and
Whiteline Chemicals v CCE — 2008 (229) ELT 95.

4, Personal hearing in the matter was conducted in virtual mode through
video conferencing on 23.4.2021. Shri Rahul Gajera, Advocate, appeared on
behalf of the Appellant. He reiterated the grounds of appeal memorandum.

4.1 The Appellant submitted additional submission vide letter dated
13.4.2021 wherein copies of following case laws submitted :

(a)  Bhavani Industries - 2018 (10) TMI 626- CESTAT Ahmedabad
(b)  CCL Products India Ltd - 2019 (369) STR 780 (Tri. Hyd.)
(c)  Neo Foods Pvt Ltd - 2017(1) TMI 151 - CESTAT Banglore

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the impugned order passed by the adjudicating authority
disallowing Cenvat credit of service tax paid on Product Liability and Product
Recall Insurance Policy is correct, legal and proper or not.

6. | find that the Appellant had availed Cenvat credit of service tax paid on
Product Liability and Product Recall Insurance Policy during the period from
December, 2016 to June, 2017. The adjudicating authority disallowed said
Cenvat credit of service tax on the ground that said service was availed after
clearance of goods from factory and hence, it was not covered under the

definition of “input service' in terms of Rule 2(l) of CCR, 2004.

7. | find that the issue involved in the present case stand decided by the
Hon'ble CESTAT, Ahmedabad in appellant’s own case for previous period vide
Order No A/11917-11918/2018 dated 27.8.2018 reported as 2018 (10) TMI 626.
'ble Tribunal has held that,
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and perusal of records. | find that the issue lie in narrow compass that
whether the appellant is eligible to Cenvat credit in respect of service tax paid
by Product Recall Insurance Policy. As per the facts of the case. the Product
Recall Insurance Policy is taken by the appellant, as per condition of sale of
the goods, without the said condition the goods cannot be sold to customer
the Product Recall Policy is pre-decided before supply of the goods.
Therefore. it cannot be said that the Product Recall Policy expenses is a post
removal of expenses, once it is pre-determined the goods can be supplied
only after the Product Recall Policy is taken then it becomes part of cost of
the final product, during the manufacturing of the same. I also perused the
order of the Commissioner (Appeals) in case of different assessee case i.e. in
Orbit Bearing India India Pvt. Lid (Supra). The Commissioner (Appeals)
after detailed finding by interpreting the definition of the inputs service came
to the conclusion that credit cannot be denied in respect of Product Recall
Policy. The Ld. Commissioner (Appeals), in the impugned order though
referred this order but discarded the same on the ground that it is not binding

on him, without appreciating the views on merit taken.

5. In my considered view. unless until there is serious infirmity in order of
the Commissioner (Appeals), in order to follows the principle of judicial
discipline, the Ld. Commissioner (Appeals) should have given regard to that
order of the other Commissioner (Appeals) who gone through the definition
of the inputs service prevailing wherein the inclusive Clause of the services
mentioned is ‘security’. In the present case the Product Recall Policy
expenses is born for the purpose of security of the goods. Therefore. for this

reason also the service falls under the definition of input services.

6. As per my above discussion, | am of the considered view that the Service
Tax paid in respect of product recall policy for sale of the finished goods is

eligible for Cenvat Credit. Hence. impugned orders are set aside. The appeals

are allowed.™

8. I have also examined the relied upon case of CCL Products India Ltd.
reported as 2019 (369) E.L.T. 780 (Tri. - Hyd.), wherein the Hon’ble Tribunal has
held that,

“6. 1find that the issue that arises for consideration is whether the appellant

is eligible for credit of the service tax paid on “product liability insurance”

and “product recall liability insurance”, The department has denied the same

on the ground that it is a post manufacturing activity and the liability arose

only after goods were handed over to the buyers. As per the explanation
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given by the appellant, it can be seen that the risk covers the defects with the
products. In such cases, when there are defects in the products, the
appellant/manufacturer will have to recall the product and thereby incur huge
financial loss. The insurance is for covering financial loss of the
appellant/manufacturer and it cannot be considered as a post manufacturing
activity. The finance or raising of capital or adjustment of finances by way of
taking insurance etc., falls within the inclusive part of the definition. This
cannot be said to be opposed to manufacturing activity for the reason that said
insurance policies addresses the financial risks of the manufacturer. It is not
in dispute that the appellant’s contention to use the insurance policies taken
by them was in respect of their product and business activities. The lower
authorities have summarily disposed of the contention recording that these
insurance policies were not for manufacture of finished products. 1 find that
this Tribunal in the case of New Foods Pvt. Ltd. v. CCE & ST, Bangalore-11
as reported in 2017 (1) TMI 151 considered an identical issue and held in
favour of the assessee holding that Cenvat credit is eligible and refund claim
was sanctioned. I find that the disallowance of credit of this input service is

unjustified and requires to be set aside, which | hereby do.”

9. By following the above Orders of the Hon’ble Tribunal, | hold that the
Appellant is eligible to avail Cenvat credit of service tax paid on Product
Liability and Product Recall Insurance Policy. |, therefore, set aside the
confirmation of demand of Rs. 2,80,000/- vide the impugned order. Since, the
demand is set aside, recovery of interest and imposition of penalty of Rs.
2,80,000/- are also required to be set aside and | order accordingly.

10. In view of above, | set aside the impugned order and allow the appeal.

11, oAt grer a9 $1 ¢ wfie F7 e I a9 | G smar g
11.  The appeal filed by the Appellant is disposed off as above.

*ﬁﬁm Rl
(Aktrilesh Kumar)

Commissioner (Appeals)

Attested

(V.T.SHAH)
Superintendent (Appeals)

Page 7 of 8




Appeal No: V2/91/RAJ/2020

By RPAD

To, /#ﬁﬂﬁf

M/s Bhavani Industries, Ao yart gty

Behind PTD Ground, ISt g & Uig,

Ganjiwada Road, TeiargT I8, AAHIT |

Rajkot. o _

wfafe .-

1) WET AT, 6 UA A1 FF U FET IE qF, AT O4F, AZHIETE FT
ATAFTE 2

2) HYTH, T A TAT T UG FA0 T GF, ASABIC ALTHAT, ASBIEC T AT
FAATET 24

3) WEHSd AT, T UA HAT F7 UF F1g ITNE 7F, Tode-1 HES, FT AGAF
EIREIEIEGT

4) TS WA

Page Bof 8



