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Arising out oI above mentioied OIO issued by Additional/JoinuDeputy/Assistant Commissioner, Central

Excisei ST / GST,

Rajkot / Jamnagar / Gandhidham :

gfdrfif & qffi 6r drfr (rd (IAr 
/NaEe & Address of the Appeuart & Respondent :-

M/s. Decp Recycllng Irdustdes Plot No, 773, GIDC Phase-tr, Dared, Jamragar.

Ss 3nh(JCrfl S afud +$ afu ffia dt+ t Jrrq-€ fiffi I qrfu+{or t Fff[T 3rqrd arrn mT rmar tti
ADy person aggrieved by this Order-in-Appeal may fld an appeal to l}le appropriate authoriry in the following
wav.

Ttqr ?tffi ,ar+q ricra r5a lti tatqr uffi+;qrqft-r*q * lrii 3rfl-d,A*q rflra eta:rfrftqq ,1944 6r lrRr
:se S'iaJl-d ari ft-d 3rftft{n, 1994 ;l qRr 86 * rala ftsrRfr*a rrn fi sr s-+-fr f U

Appeal to Customs, Excise & Se$rice Tax Appellate T.ibunal under Section 35B of CEA, 1944 / Undel Section
86 of the Finance Act, 1994 an appea.l Ues to:-

+alt+$rr {irri6d t rr<Frd o:t lrrrd frffr s[6a, tdq :,qrea er6 (rE d-ar;r{ 3rffiq araQ-fr$rr ff ER}c fi6, d-€
6fi6 d 2,!R. +. Trn, nS frd, 6i 4I ilfr qft(' li
The special bench of Customs, Excise & Service Tax Appellate Tribuna.I ofWest Block No. 2, R.K. Puram, New
Delhi in all Eatters relating to classification arrd valuation.

Jq{trd cfird4 1(a) d {drq ,rq 3rqi +' Jrdr r *c €:ff 3rfffr Sqr rt6,+rdfq rflE arir6 (,d, *-fl6{ sroftq ;qrqfuo{q
(@Ar cPTq at{rq ffar,,qfffrq a-d, {gffrff:r+a:rsrat rrrdsr(- rz..rE+l6Fnrfr irG(' r/

To the west resional bench of Customs- Excise & Service Tax ADDeIlate Tribunal ICESTAT) at. 2d Floor.
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Bhadarx, Asarwa Abmedabad-380016in case of appeals'other liao as dentioDed in'para- l(al
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fttrift-a fu(' rri cq-{ en-e atErrcfuifr(S R.qr srdr qrBq r rrd trrqtrqr'+ cfrfi$lr, T6rrflE r1"+ 6r xYl ,

eqrs fi drr 3it{ rnqr zrqr drdr. {c(' s i{rg qr 5Ft Fff.s drs {c('qI50 F{rs dc(r fi 3{tEr 50 .{rs ddir t 3IEr t
d rfllr: I,ooo/- 5{n,s,odo/- tq-} 3l?r{r to,ooo/- {qn ar ffift-a fiI eI6 lfrI cfr dT'a 6tr Etrifta r1a ar
irqara, +,sffi 3ffiSq'affirryr"r 6r qn€T fi wr++ rfren + aw t frr$iff sr6B-d-6 qlr * d6 aam alt fuift-d
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2
(i) frn sfqftqq,19944r qm 86 €rsq-qRBit (2) ati (2A) fi 3iillrd E-S ff rrdl3rfd, t-{r6{ ffi, 1994, * fr{l-fr 9(2)

(ti 9(2A) t 6d ffqift-d vqi s.T.-7 f 61 3r sinfr a* 5s+ qlq sq+fr, +-dr{ 5sr4 sr# 3Trrdr sErd (}fiO i-fis
3ierd ?riq 6{nr qfta yr&r fr cffi +frrd 6t tr+S t r.r cft rfffifu 6tfr ilEI') sit{ 3n{|ff r-{Rr Trdr{riE' 3rl{€ 3l?lt

:cr{ad". +"*lq s.srd g6t +drs-{. *ir 3{ffiq rqtBqirur +t grira rS rri +r Aftr li ar* grier + cfr'5t €rq fr
d'' rd F{frdrft I /
The aooeal-under sub sc(Eion (2t and l2A) of r}le section 86 the Finance Acl 1994, shall be 6led in For qf 7-as
nrescrihed under Rule 9 t2) &9t2Al of the Service Tex Rules, 1994 and shal be accoDpanred by a aopy ot or-der
5i-ctii-iiisb"ii Cii-uJ-il*iiii or eommrisioher, central'Excise (Appeals) (one of ihich shall be-i certiEed
.oovl and .onv of lhe order oassed bv the ComJaissioneraulhorizine the Assistant Comldssloner or ueputy
eo'ririnissoniToiCintral Excise/ Service Tax to 6le the appeal beforeihe Appellale Tribunal

6sr qr6, Adq rflr{ 116 ati Q-drc;{ 3Tffiq srB6{ur (He) + cfr 3{ffi'+ ar{d f ii;fiq 3d|( er6 sfla-q-fr

1944 "ff qnr 35\'s + slai-a, * Ar A-*q snA+q, 1994 *I qRr 83 +3i rtdfdrdE{sIsftilqfr,6t, {q3nhr+ cfr
:rffiq crfu6{I4 f xtrd ard sqq s-acrq qt6^tdr 6{ Ei"r + 10 cfrara (10",6), d{ mJr (ti qCrdr fffift-a t, qT qdrdr, sE

i-{il retar ffi F, Frurrrara f4rfi i[ri. dlr$ fu {q qRI S 3ialrd nI Gi ;ri dr$ 3{ff-Fd t{ {ftI ffi 6fu rq(' *
3rtun;d'

Adrq ricr( 116 lii S-qr6-{ *'3i lrd "qi?T fu(' ?rq era" fr fra mB-a $
(i) qRrll $fifuarfi,q
(ii) dc rar ff ffarl ar*aqRt
(in) derarffir*frqq 0 +'3i /ratq rfifr
- drrfr 116 f6 E{ rrRr * crdrfla fffiq (d'. 2) rfra-4q 2014 t 3rr.H t $ ffi ottre+ mffi t, Vaer

Eqnrtftderm:r$ lti sfrd 6t qd$ nr/
Forun anneal lo be EIed before the CESTAT. under Secrion 35F oI the Central Excise Act, 1944 wfuch is also
made aoblicable to Service Tax under Secdori 83 of $e Finance Act, 1994, an appeal against this order shall lie
hefore ihe Tribunal on oa!:ment of 10olo of tre dutv demanded where dutv or dutv and penalty are rn dispute, or
penalty, where penalry'alone is in dispule, proviiled the amount of preideposiipayable would be subj?ct lo a
ieilinl6f Rs 1tf Crore".s-' Under Central Excise and Service Tax. "Duw DeEanded" shall include:

li) amount determined under Sectioti I I D;
idl amount of errorleous Cenvar Credil taken:
iii) amount Davable unde, Rule 6 oftle Cenvat Credit Rules

- orovided furrher that trd Drovisions of this Section shall nor aDDlv to tie stav aDDlicatrou aDd appeals
pendind before any appe[ale aul-tiority prid to lhe coE$eDcement oI LhG Finance (No:2) Abt, 2014.

qls ard +'friff 6'qrd * frErd d', ;-6i {frsrd 86fi qrfr s} ffi srrsr} t ,iER rIE + cl{Jl4? +'qkrd qr Gffi 3ra
+rrori' qr frT FrS r'+ cisR 116 t E€t ar#r r.16 cr{rrffa +' drrd, qr l+-S :isR a.r6 fr qt aiER"r S ariT + cS6"{sr + Et{rd.
fai$ dr{sri ql Bnfr eiER {6 fr qrfr +'{frsl4B'ql{i it t/
ln case of any loss of gocEs, where tr_re lgss qccurs in trarsil from. a faqlo_ry to a yarehouse or to anodler factory
or lrom one 'warehouse to arother duriog lhe course of processing of !h"e goods in a warehouse or rn storag'e
whether itl a factory or in a warehouse

sTr{d +_dr6{ E S{rE qr_et{ 6} Bqid 6{ G_ara +.-EMor ti rqra rtt are qr ert zr5 ir#q rflrd g6 +'gu (ftid) +'
arrd fr, st arra fi Erer GrS {IE qr et{ 4i F-qid ffr rrff tt /
ln case of rebate of dutv of excise on poods exoorted to anv countrv or territorv outside lndia of on excisable
material used in the maiufacture of t}lE goods \i,hich are exdorted to-any countri or territory outside India.

qE rflr4 ?1.6 6r elrrdrd ft(' R-dr eTrfd fi Er6{, eqrfl qI elcrd s] firf, ffif, fuqI rrqr H I i
In case ofioods diported oulsidelndia exporl 1o Nepal or Bhulan, withoul pavoenl ofduty-

gffia-5 366 6 36rda at6 4, ,Irrdrfr a fr(r 5-{a fi-sE aff 3{fu8-{q w g€16' frRa crdqrd +'rra ar* 61 rg 6
ftr t-$ nrhr sr s{rq-d (s+fl + fuRr f{d 3{frffi'(a. 2), rds8 Er trrr 1og t rsrr fr{d fr ag arto-srrdr {qr+rfdfr
c{ qr Er6 d crfrf, ffi'arq tr/
CrFdrr of anv dutv a-llowed to be ulilized towards Da!.ment of excise duw on 6nal Droducts under the Drovisions
qI this Acl. ol tle-Rules madt-*lqre under such oid"er is paqsfd bv theComrajssioDer (Appeals) on or'after, the
date appointed under Sec. 109 ot Ltle Finance (No.2) Act,1998. -
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fr_ql drdl t'l / In case,if tre order covers variousnumbers of order- in Original. Iee tor eacb O.l.O. should be
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arqffiq ?ra letE-d ,Tr Fr;Tr z116(rl /
One copv'of applicatioi or O.i.O. as the case mav be. and the order of the adiudicatinp aurhoritv shall t ear a
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aJrd Service Appellale Tnbunal (Procedure) Rules, I982.
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Appeat No: V2l36/RAJ/2020

M/s Deep Recycting lndustries, Jamnagar (hereinafter referred to as

"Appettant") has fited Appeat No. Y2/36/R J/7020 against Order-in-Originat No.

DC/JAM-1/CEX/29/2019-70 dated 27.3.2020 (hereinofter referred to as

'impugned order') passed by the Deputy Commissioner, Centrat GST Division-|,

Jamnagar (hereinafter referred to os "adjudicating authority").

2. The facts of the case, in brief, are that the Appettant, a 100% EOU, was

engaged in the manufacture of Brass ingots, Brass electrical parts, Brass rods

etc. fatting under Chapter 74 of the Centrat Excise Tariff Act, 1985 out of raw

materiats viz. Mixed Metal Brass scrap imported duty free in terms of

Notification No. 52l2003-Cus dated 31.3.2003, as amended. During the test

check of records of Central GST Range-lll, Jamnagar pertaining to the Appettant

by CERA officers for the period F.Y. 2016-17, it was observed that the Appettant

had apptied for exit from EOU Scheme. At the time of de-bonding, the Appellant

was required to pay appticabte duties of Customs and Central Excise on the duty

free imported goods/ procured goods / semi-finished goods/ finished goods lying

in stock. lt was observed by the CERA officers that,

(i) the Appettant had not paid Speciat Additional Duty (SAD) amounting

to Rs. 5,81 ,474l- on duty free imported raw materiats contained in work-

in-progress goods and finished goods lying in stock at the time of de-

bonding.

(ii) the Appettant had cleared Brass turning scrap in DTA during the

period from 13.6.2016 to 27.3.2017 on payment of BCD @2.5% by

ctassifying the said goods under 74040027 instead of ctassifying under

CETH 74040029 and paying appticabte BCD @5%. This resutted in short

payment of duty amounting to Rs. 3,12,199/-.

(iii) The Appettant had self-catcutated tiabitity of SAD on imported raw

material Mixed Metal Brass Scrap falting under CTH74040029 and had paid

sAD @ 2% as per Sr. No.79A of the Notification No. 21 /7012-Cusdated

17.3.2012, as amended. lt appeared to the CERA officers that

concessional rate of SAD @2% was applicabte to Brass scrap falting under

Chapter Sub Heading No.74040022 and the Appe[tant was not eligible for

concessional rate of SAD @2% and was required to pay SAD @4%. The

3

appe[[ant short paid sAD amounting to Rs. 3,37 ,527 I - .
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Appeat No: V2l36/RAJ/2020

3. The above observations of the GERA officers cutminated into issuance of

Show Cause Notice No. V.74IGSTR-lll/ JN l/131?019-20 dated 24.4-2019 to lhe

Appettant catting them to show cause as to why an amount of Rs. '12,31,200/-

shoutd not be demanded and recovered from them under Section 11A of the Act,

aLong with interest under Section 11AB and proposed imposition of penatty under

Section 11AC of the Act.

3.1 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed the demand of Rs. 8,93,673l-

and ordered for its recovery under Section 11A of the Act, atong with interest

under Section 11AA of the Act and imposed penatty of Rs. 8,93,673l'under

Section 11AC ibid. The impugned order dropped the demand of Rs. 3,37,527l' in

respect of differential SAD on imported raw material Mixed Metal Brass Scrap.

4. Being aggrieved, the Appettant has preferred the present appeat, inter

atia, on the grounds that,

(i) The impugned order confirmed demand of SAD of Rs.5,81 ,474/- on

work-in-process goods and finished goods lying in stock at the time of its

exit from EOU scheme under proviso to Section 3 of the Act, however, the

said proviso to section 3 of the said Act is not at atl applicabte and

retevant in their case in as much as the same is attracted onty in a case

when goods manufactured by an EOU are brought to any other place in

lndia; that in the present case, since there is no clearance whatsoever of

any goods, the impugned order confirming demand of SAD under proviso

to Section 3 of the Act is untenabte in [aw. ln case of de-bonding of an

EOU, Custom duties are payabte on duty free imported raw materiats lying

in stock, either as such or as contained in work-in-process / finished goods

and if there is any short payment of such duties, demand has to be

confirmed under Section 28 of the Customs Act, 1962 and not under

Section 'l 1A of the Central Excise Act, 1944, as confirmed in the present

proceedings and hence the impugned order is not sustainabte and relied

upon case law of Stertite Optical Technotogies Ltd. - 2011 (270) E.L.f. 266

(Tri. - Mumbai)

(ii) That recovery of SAD on the stocks of work-'in-process and finished

goods has been confirmed under proviso to Section 3 of the Act treating

the same as clearance of goods into DTA. lf the stock tying at the time of

4
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Appeat No: VZ I 36 / RN / 2020

de-bonding is treated as clearances of such stock, then they are etigibte

for exemption under seria[ no. 1 of Notification No. 23l2003-CE dated

31.03.2003, which granted exemption from payment of SAD in case of DTA

ctearances of goods by an EOU, if such goods are leviabte to VAT / sates

tax. ln the present case, goods namety brass turning scrap, brass rods,

brass biItets, brass ingots, iron scrap, brass electrical parts, brass wetding

parts, brass buitding hardware, stag / ash etc. were atl leviabte to VAT if

cteared in DTA and hence the impugned order confirming recovery of SAD

on such goods, is untenabte in [aw.

(iii) That the impugned order confirmed recovery of differential BCD on

the findings that they had paid BCD @ 2.5% on ctearances of'brass turning

scrap' in DTA during the financial year 2016-17 by classifying the same

under CETH 74040022, whereas, it shoutd have been classified under CETH

74040029 attracting BCD @ 5%. That they are engaged in manufacturing of

brass components fatting under Chapter No. 74, 83, 84 and 85 and these

components are manufactured through various machining processes,

wherein, brass turning scrap is generated and sometimes the same is

cleared in DTA on payment of appropriate duties; that as per guidetines

issued by the lSRl (lnstitute of Scrap Recycting lndustries), such brass

turning scrap are ctassified under the code 'Nomad' which is covered

under CETH 74040022 and hence the impugned order confirming recovery

of differential BCD amounting to Rs. 3,12,199/- on DTA ctearances of

'brass turning scrap' by classifying the same under CETH 74040029, is

untenabte in law.

(iv) They had been regularly classifying 'brass turning scrap' under

CETH 74040022 in their periodical returns, however, the Department

never objected to such classification and now the Department cannot turn

around and object to such classification so as to deny benefit of

concessional rate of dutY.

(v) The appettant submits that the present recovery of differential BCD

amounting to Rs. 3,12,199/- on DTA ctearances of 'brass turning scrap'

pertains to the period June, 2016 to March, 2017 and the relevant notice

was issued on 24.04.7019 i.e. the same was issued by invoking extended

period of timitation, however, the necessary ingredients to invoke

5
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Appeat No: V2l36/RAJ/2020

extended period of timitation i.e. suppression of facts or wi[lful

misstatement are comptetely absent in the present matter. lt was within

knowtedge of the Department that they were ctearing 'brass turning

scrap', by ctassifying the same under CETH 74040022 on payment of

duties by avaiting benefit of concessional rate of BCD and such ctearances

were duty reflected by them in their periodical returns and therefore the

invocation of extended period of timitation in the present case is not

sustainabte.

5. Personal Hearing in the matter was held on 25.8.2020. Subsequentty, due

to change of Appettate Authority, personal hearing was again fixed in virtual

mode on 17.2.2021,23.2.2021 and 9.3.2021 . The Appettant vide tetter dated

6.3,2021 requested to decide the appeal on the basis of submission made in

appeal memorandum.

(ii) the impugned order holding that Brass turning scrap when cteared

into DTA is classifiabte under CETH 74040029 and liable to Basic Customs

Duty @5% is correct, [ega[ and proper or not ?

7. On going through the records, lfind that the Appetlant, a l00% EOU, had

imported Mixed Metal Brass Scrap without payment of duty in terms of

Notification No. 52l2003-Cus dated 31.3.2003. Subsequentty, they applied for

exit from EOU scheme and at the time of de-bonding, the Appetlant was

required to pay applicable duties of Customs and Central Excise on the duty free

imported goods / procured goods / semi-finished goods/ finished goods tying in

stock. During the test check of records of CGST Range-lll, Jamnagar, it was

observed by CERA officers that the Appettant had, inter a/ia, not paid Speciat

Additional Duty (sAD) amounting to Rs. 5,81,474l- on duty free imported raw

materiats contained in work-in-progress goods and finished goods tying in stock

at the time of de-bonding. lt was further observed that the Appettant had

6
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6. I have carefutty gone through the facts of the case, the impugned order,

and submission made in appeal memorandum. The issues to be decided in the

present appeal are whether

(i) the impugned order confirming demand of Special Additionat Duty

on duty free imported raw materiats contained in work-in -progress goods

and finished goods lying in stock at the time of de-bonding of 100% EOU, is

correct, [ega[ and proper or not ?
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Appeat No: Y2/ 36/RAJ/2020

cteared Brass turning scrap in DTA on payment of BCD @25% by ctassifying the

said goods under 74040022 instead of ctassifying under CETH 74040029 and

paying appticabte BCD @5%. This resulted in short payment of duty amounting to

Rs. 3,17,199/ -. The impugned order confirmed duty totatty amounting to Rs.

8,93,673/ - under Section 11A of the Act, atonq with interest under Section 'l 14

and imposed equal penatty under Sect'ion 11AC ibid.

7.1 On examining the first issue, I find that the Appettant has not disputed

about their tiabitity to pay SAD on duty free imported raw materials contained in

work-in-progress goods and finished goods lying in stock at the time of de-

bonding of 100% EOU but it has been contended that the impugned order has

wrongty confirmed demand of SAD under proviso to Section 3 of the Act. The

Appetlant contended that the said provisions are attracted onty in a case when

goods manufactured by an EOU are brought to any other place in lndia and since

there is no ctearance of any goods, the impugned order confirming demand of

SAD under proviso to Section 3 of the Act is not sustainable. The Appettant

further contended that in case of de-bonding of an EOU, Custom duties are

payabte on duty free imported raw materiats lying in stock, either as such or as

contained in work-in-process / finished goods and if there is any short payment

of such duties, demand has to be confirmed under Section 28 of the Customs

Act, 1962 and not under Section 1'lA of the Central Excise Act, 1944 and relied

upon case law of Stertite Optical Technotogies Ltd. - 2011 (270) E.L.T. 266 (Tri. -

Mumbai).

7.7 lfind that the Appettant had imported duty free raw material without

payment of Customs duties inctuding SAD in terms of Notification No. 5212003-

Cus dated 31.3.2003. White apptying for de-bonding of their unit, the Appettant

faited to pay appticabte SAD on imported raw materials contained in work-in'

progress goods and finished goods [ying in stock. Under the circumstances, the

Appettant was liabte to pay appticabte SAD on said raw materiats. However,

demand for such non-payment of SAD shoutd have been issued under Section 28

of the Customs Act, 1962 and not under Section 1lA of the Central Excise Act,

1944, since SAD is a duty of Customs. Hence, demand of SAD raised and

confirmed under Section 1'lA of the Act is not correct. However, invocation of

wrong provisions of law witt not vitiate the entire proceedings when tiab'itity to

pay sAD by the Appettant is otherwise not in dispute. Further, it is atso not under

dispute that the adjudicating authority had powers to invoke the provisions of

7
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customs Act, 1962 too, since the Appettant was functioning under the

administrative control of the adjudicating authority at the materiat time' Hence,

invocation of wrong provisions of law for demanding SAD in Show cause Notice

can, at best, be considered as technical tapse onty. My views are supported by

the Judgement rendered by the Hon'bte supreme court in the case of J. K. steet

Ltd. reported as 1978(2) E.L.T. J 355 (S.C.), wherein it has been hetd that,

Ifthe exercise of a oower can be traced to a Ieqitimate so e. the

fact that the same was oumorted to have been exercts ed under a different

8

"45.

po\ver does not vitiate the exerci se of the power inquestion. This is a well-

settled orooosition of law. In this connection reference may usefully be made

to the decisions of this Court in P. Balakotaiah v. The Union of India, 1958

SCR 1 052 : (AIR 1 95S SC 232) nd Afzal Ulah v. Stat e of U. P., 1964 - 4 SCR

991 = (ArR 1964 SC 264). ..."

(EmPhasis suPPtied)

7.3 laLso rety on the Order passed by the Hon'ble CESTAT, Mumbai in the

case of Endress + Hauser Ftowtec (l) Pvt. Ltd. 2009 (237) E.L.T. 598 (Tri. -

Mumbai), wherein it has been hetd that,

"39. Even otherwise, since the PC are a 100% EOU, demands can be raised

as per the provisions of the B-17 bond executed by them. As per this bond,

there is no time limit for demanding duty in the case of short payrnent by an

EOU. Thoueh this bond has not been invoked bv the Commissioner. while

confirming the demand. there are a plethora of iudsments to the effect that so

lon{} as the er officer has the wer under a icular nro on of lawnron no narl

invoking the wrong provision of law for confirming the duty. wlll na! r{iqlg

the demand. IJ.K. Steel repofied in 1978 (2) E.L.T. J355 11.e),ladu!!rsl

Coatinp Corporation v. CCE, Mumball11 reported in 2002 (150) E.L.T. 712

(Tri-Mum), Sharda Synthetics Bombay Pvt. Ltd. v Union of India rcoorted in

7.4 I have also examined the relied upon case law of Stertite Optical

Technotogies Ltd. - 2011 (270) E.L.T. 266 (Tri. - Mumbai). ln the said case, the

issue invotved was that white exiting from EOU scheme, the party had paid Basic

Customs Duty at concessional rate of 5% under Notification No. 21l2002-Cus

dated 1.3.2002. The Department issued Show Cause Notice demanding duty

@25% by denying benefit of said Notification by invoking condition No. 10 of the

la

!---h'
t
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B-17 Bond read with Para 6.2(a) of EXIM poticy. The party, inter alia, contended

that demand raised without invoking Section 28 of the Customs Act, 1962 was

not sustainabte. The Hon'bte Tribuna[ examined condition No. '10 of the B-17

Bond and came to conctusion that said condition is appticable to those cases

where goods are neither present in stock nor duty accounted for by the EOU and

in such cases, unit is liable to pay Customs duty on demand. The Tribunal further

observed that it would not be appticable in case of raw material imported duty

free are received in factory and duly accounted for in the records and physicatly

present in stock on the date of de-bonding of the unit. The Tribunat held that

the Department shoutd have issued Show Cause Notice under Section 28 of the

Customs Act, 1962 as per condition No. 2 of the B-17 Bond. The retevant portion

of the Tribunat's order is reproduced as under:

"9.4 ... ... The reason is that condition No. l0 of the B-17 Bond read with

condition No. 6 of Notification 53/97-Cus and condition No. 3 of Notification

52l03-Cus. only purport to make the EOU liable to pay, on demand, an

amount equal to the duty of customs leviable on the goods as are not proved

to the satisfaction of the Assistant Commissioner of Customs to have been

used in the manufacture of articles for export. In respect of the goods (raw

materials) present in physical stock (verified by the Bond Officer) at the time

of debonding of the Unit, the question of proving to the satisfaction of the

Assistant Commissioner of Customs that such goods have not been used in

tie manufacture of articles for export does not arise. The very physical

presence ofthe goods with the EOU as verified by the Bond Officer is per se

evidence of the goods having not been used in the manufacture of finished

goods for export. Obviously, the phrase "goods as are not proved to the

satisfaction of the Assistant Commissioner of Customs/Central Excise to have

been used in the manufacture of articles for export' found in the text of

condition No. 10 of the B-17 Bond can only mean goods which are neither

present in stock nor duly accounted for by the EOU. Any raw material

imported duty-free but diverted instead of being brought into the factory for

use in the manufacture of articles for export can fall in this category'

Similarly, any raw material imported duty-free and brought into the factory

but clandestinely disposed of instead of being used in the manufacture of

articles for export may also fall in the same category. Any duty-free imported

rawmaterialclearedfromtheUnitforjobworkbulnotretumedafterjob

work might also get covered in the same category' Thus raw materials which

imported by an EOU and cleared duty-free under any of the aforesaid

)c
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Notifications but not physically available, nor duly accounted for by the Unit,

would be covered by the above italicized phrase and, therefore, if the Unit

fails to prove to the satisfaction of the Assistant Commissioner that such

goods were used in the manufacture of articles for export, it would be liable

to pay, on demand, an amount equal to the customs duty leviable on such

goods. No such eventuality can arise in the case ofraw materials imported by

the EOU duty-free, duly received in the factory, duly accounted for in the

records and physically present in stock (verified by the Bond Officer) on the

date of debonding ofthe Unit. Therefore, we hold that the raw material found

in physical stock with the Unit at the time of its debonding would not attract

condition No. 6 of Notification 53197-Cus. or condition No. 3 of Notification

52l03-Cus. and, for that matter, would not athact condition No. 10 of the B-

l7 Bond.

9.5

9.6 The B-17 Bond executed by the appellant contains provisions which

appear to indicate that Section 28 of the Act could be invoked for the above

purpose. Condition No. 2 ofthe bond refers to a notice ofdemand of "duties,

rent and charges claimable under the Customs Act, Central Excise Act and

rules/regulations made thereunder". This condition reads thus :

"We, the obligors, shall pay on or before a date specified in a notice of

demand all duties, rent and charges claimable on account of the said goods

under the Customs Act, 1962, Central Excise Act, 1944 and rules/regulations

made thereunder together with interest on the same from the date so specified

at the rate applicable."

A conjoint reading of condition No.2 and condition No. l4(3) of the B-17

Bond would indicate that an amount of customs duty (with interest) leviable

from the appellant could be demanded through a show-cause notice under

Section 28 of the Customs Act and, in the event of default, could be

recovered in the manner laid down in sub-section (1) of Section 142 of the

Act. In our view, therefore, the department should have issued a show-cause

notice to the appellant under Section 28(l) of the Customs Act demanding

customs duty on the ra.w materials in question as per condition No. 2 of the

B-17 Bond. In that event, the Commissioner of Customs would have

(:{
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determined the correct amount of duty under sub-section (2) of Section 2g

and demanded the same from the appellant. If the appellant does not honour

the demand, the remedy for the Revenue is under Section 142(1) ofthe Act.

In this case, there is no demand ofduty under Section 28 ofthe Customs Act.

What is fatal to the Revenue is not the non-mention of Section 2g in the

show-cause notice but the absence of the essential ingredients of the said

Section in the notice. The demand ofduty without invoking Section 28 of the

Act, i.e., without alleging the necessary ingredients thereof, is not

sustainable."

Whereas facts involved in the present case are entirety on different

footing. ln the present case, demand was not raised by invoking any condition of

B-17 Bond and hence, the said case law is not applicabte to the facts of the

present case. l, therefore, discard the reliance ptaced on the above said case

law being devoid of merit.

8. As regards the second issue, I find that the adjudicating authority has

confirmed duty of Rs. 3,12,199/- on Brass turning scrap cteared by the Appettant

in DTA on the ground that the Brass turning scrap is classifiabte under CETH

74040029 and tiabte to Basic Customs Duty @5% but the Appettant wrongly

ctassified the said goods under CETH 74040022 and paid Basic Customs Duty

@2.5%. The Appettant has contended that they are engaged in manufacturing of

brass components fatting under Chapter No. 74, 83, 84 and 85, which are

manufactured through various machining processes, wherein, brass turning scrap

is generated and sometimes the same is cteared in DTA on payment of

appropriate duties. The Appetlant has further contended that as per guidelines

issued by the lSRl (lnstitute of Scrap Recycting lndustries), such brass turning

scrap are ctassified under the code 'Nomad' which is covered under CETH

74O4OOZZ and hence, the impugned order confirming recovery of differentiat

BCD amounting to Rs. 3,12,1991- on DTA c[earances of 'Brass turning scrap' by

ctassifying the same under CETH 74040029, is untenable in taw.

^/
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7.5 ln view of above discussion, I uphotd the impugned order to the extent of

confirmation of demand of SAD amounting to Rs. 5,81,474/ -. Since confirmation

of duty is upheld, it is natural that confirmed duty is required to be paid atong

with interest. l, therefore, uphotd recovery of interest under Section I'1AA of the

Act.
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8.1 I have examined relevant guidetines issued by the lnstitute of Scrap

Recycling lndustries (lSRl) submitted by the Appettant in Appeal Memorandum.

As per the Appettant, Brass turning scrap generated during machining process of

various brass components is covered under the code 'Nomad' of the said

guidetines, which is reproduced as under:

"Nomad Yellow Brass Tumings

Shall consist of yellow brass turnings, free of aluminum,

manganese and composition tuming not to contain over 3olo of

free iron, oil or other moisture; to be free of grindings and

babbitts."

8.2 On the basis of facts emerging from records, I am of the opinion that

Brass turning scrap generated during machining process white manufacturing

brass components would get covered under lSRl code 'Nomad' and such Brass

turning scrap woutd be ctassifiabte under Tariff Sub Heading No. 74040022 under

description "Yeltow brass turnings covered by lSRl code word 'Nomad' ". lt is

pertinent to mention here that the impugned order has not given any

justification / findings as to how 'Brass turning scrap' is classifiabte under Tariff

Sub Heading No. 74040029. Further, the Appeltant had put forth the above

defence before the adjudicating authority in support of their ctaim that Brass

turning scrap was classifiabte under Tariff Sub Heading No.74040022, but the

impugned order is silent about it.

8.3 ln view of above discussion and findings, I hotd that the Appettant had

correctty ctassified 'Brass turning scrap' under Tariff sub-Heading No. 74040022

and correctly paid appticabte duty under the said sub-Heading. The confirmation

of demand of Rs. 3,12,199/- is, therefore, not sustainabte and required to be set

aside and I ordered to do so. Since, confirmation of demand of Rs. 3,12,199/- is

set aside, recovery of interest and consequent penatty of Rs. 3,12,199/- imposed

under Section 1'lAC are atso set aside.

9. Regarding imposition of penatty under Section 78 of the Act, I find that

non-payment of SAD of Rs. 5,81,474/- on Mixed Metal Brass Scrap contained in

work-in-process goods and finished goods Lying in stock at the time of de-

bonding of the unit by the Appettant was came to tight during Audit conducted

d
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by the CERA officers. Had there been no CERA Audit, the non-payment of SAD by

the Appetlant woutd have gone unnoticed. So, there was suppression of facts

invotved in the present case and extended period of limitation was rightty

invoked in the impugned order. Since the Appettant suppressed the facts of non-

payment of SAD, penatty under Section 11AC of the Act is mandatory as has been

hetd by the Hon'ble Supreme Court in the case of Rajasthan Spinning &. Weaving

Mitts reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is hetd that when there

are ingredients for invoking extended period of limitation for demand of duty,

imposition of penatty under Section 11AC is mandatory. The ratio of the said

judgment appties to the facts of the present case. l, therefore, uphotd penatty

of Rs.5,81 ,474l- imposed under Section 1'lAC of the Act.

10. ln view of above, I partiatty attow the appeal and set aside the impugned

order to the extent of confirmation of demand of Rs. 3,12,199/- atong with

interest and imposition of penatty of Rs. 3,12,199/-. I uphotd the remaining part

of the impugned order.

edtro-af au ed qfi rr{ srfi d 6T F!-eT{T gqo-tr a-S} t ftqr qrm t r11.

11. The appeal fited by the Appettant stand disposed off in above terms.
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