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Appeal No: V2/36/RAJ2020

:: ORDER-IN-APPEAL ::

M/s Deep Recycling Industries, Jamnagar (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/36/RAJ/2020 against Order-in-Original No.
DC/JAM-1/CEX/29/2019-20 dated 27.3.2020 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central GST Division-I,
Jamnagér (hereinafter referred to as “adjudicating authority”).

F A The facts of the case, in brief, are that the Appellant, a 100% EOU, was
engaged in the manufacture of Brass ingots, Brass electrical parts, Brass rods
etc. falling under Chapter 74 of the Central Excise Tariff Act, 1985 out of raw
materials viz. Mixed Metal Brass scrap imported duty free in terms of
Notification No. 52/2003-Cus dated 31.3.2003, as amended. During the test
check of records of Central GST Range-lll, Jamnagar pertaining to the Appellant
by CERA officers for the period F.Y. 2016-17, it was observed that the Appellant
had applied for exit from EOU Scheme. At the time of de-bonding, the Appellant
was required to pay applicable duties of Customs and Central Excise on the duty
free imported goods/ procured goods / semi-finished goods/ finished goods lying
in stock. It was observed by the CERA officers that,
(i) the Appellant had not paid Special Additional Duty (SAD) amounting
to Rs. 5,81,474/- on duty free imported raw materials contained in work-
in-progress goods and finished goods lying in stock at the time of de-
bonding.

(i)  the Appellant had cleared Brass turning scrap in DTA during the
period from 13.6.2016 to 27.3.2017 on payment of BCD @2.5% by
classifying the said goods under 74040022 instead of classifying under
CETH 74040029 and paying applicable BCD @5%. This resulted in short
payment of duty amounting to Rs. 3,12,199/-.

(iii) The Appellant had self-calculated liability of SAD on imported raw
material Mixed Metal Brass Scrap falling under CTH 74040029 and had paid
SAD @ 2% as per Sr. No. 79A of the Notification No. 21/2012-Cus dated
17.3.2012, as amended. It appeared to the CERA officers that
concessional rate of SAD @2% was applicable to Brass scrap falling under
Chapter Sub Heading No. 74040022 and the Appellant was not eligible for
concessional rate of SAD @2% and was required to pay SAD @4%. The

appellant short paid SAD amounting to Rs. 3,37,527/-.
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Appeal No: V2/36/RAJ/2020

3. The above observations of the CERA officers culminated into issuance of
Show Cause Notice No. V.74/GSTR-1I1/JAM-1/13/2019-20 dated 24.4.2019 to the
Appellant calling them to show cause as to why an amount of Rs. 12,31,200/-
should not be demanded and recovered from them under Section 11A of the Act,
along with interest under Section 11AB and proposed imposition of penalty under
Section 11AC of the Act.

3.1 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed the demand of Rs. 8,93,673/-
and ordered for its recovery under Section 11A of the Act, along with interest
under Section 11AA of the Act and imposed penalty of Rs. 8,93,673/- under
Section 11AC ibid. The impugned order dropped the demand of Rs. 3,37,527/- in
respect of differential SAD on imported raw material Mixed Metal Brass Scrap.

4. Being aggrieved, the Appellant has preferred the present appeal, inter

alia, on the grounds that,
(i) The impugned order confirmed demand of SAD of Rs. 5,81,474/- on
work-in-process goods and finished goods lying in stock at the time of its
exit from EOU scheme under proviso to Section 3 of the Act, however, the
said proviso to section 3 of the said Act is not at all applicable and
relevant in their case in as much as the same is attracted only in a case
when goods manufactured by an EOU are brought to any other place in
India; that in the present case, since there is no clearance whatsoever of
any goods, the impugned order confirming demand of SAD under proviso
to Section 3 of the Act is untenable in law. In case of de-bonding of an
EOU, Custom duties are payable on duty free imported raw materials lying
in stock, either as such or as contained in work-in-process / finished goods
and if there is any short payment of such duties, demand has to be
confirmed under Section 28 of the Customs Act, 1962 and not under
Section 11A of the Central Excise Act, 1944, as confirmed in the present
proceedings and hence the impugned order is not sustainable and relied
upon case law of Sterlite Optical Technologies Ltd. - 2011 (270) E.L.T. 266
(Tri. - Mumbai)

(i)  That recovery of 5AD on the stocks of work-in-process and finished
goods has been confirmed under proviso to Section 3 of the Act treating

the same as clearance of goods into DTA. If the stock lying at the time of
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Appeal No: V2/36/RAJ/2020

de-bonding is treated as clearances of such stock, then they are eligible
for exemption under serial no. 1 of Notification No. 23/2003-CE dated
31.03.2003, which granted exemption from payment of SAD in case of DTA
clearances of goods by an EOU, if such goods are leviable to VAT / sales
tax. In the present case, goods namely brass turning scrap, brass rods,
brass billets, brass ingots, iron scrap, brass electrical parts, brass welding
parts, brass building hardware, slag / ash etc. were all leviable to VAT if
cleared in DTA and hence the impugned order confirming recovery of SAD
on such goods, is untenable in law.

(iii)  That the impugned order confirmed recovery of differential BCD on
the findings that they had paid BCD @ 2.5% on clearances of ‘brass turning
scrap’ in DTA during the financial year 2016-17 by classifying the same
under CETH 74040022, whereas, it should have been classified under CETH
74040029 attracting BCD @ 5%. That they are engaged in manufacturing of
brass components falling under Chapter No. 74, 83, 84 and 85 and these
components are manufactured through various machining processes,
wherein, brass turning scrap is generated and sometimes the same is
cleared in DTA on payment of appropriate duties; that as per guidelines
issued by the ISRI (Institute of Scrap Recycling Industries), such brass
turning scrap are classified under the code ‘Nomad’ which is covered
under CETH 74040022 and hence the impugned order confirming recovery
of differential BCD amounting to Rs. 3,12,199/- on DTA clearances of
‘brass turning scrap’ by classifying the same under CETH 74040029, is

untenable in law.

(iv) They had been regularly classifying ‘brass turning scrap’ under
CETH 74040022 in their periodical returns, however, the Department
never objected to such classification and now the Department cannot turn
around and object to such classification so as to deny benefit of

concessional rate of duty.

(v)  The appellant submits that the present recovery of differential BCD
amounting to Rs. 3,12,199/- on DTA clearances of ‘brass turning scrap’
pertains to the period June, 2016 to March, 2017 and the relevant notice
was issued on 24.04.2019 i.e. the same was issued by invoking extended
period of limitation, however, the necessary ingredients to invoke
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Appeal No: V2/36/RAJ/2020

extended period of limitation i.e. suppression of facts or willful
misstatement are completely absent in the present matter. It was within
knowledge of the Department that they were clearing ‘brass turning
scrap’, by classifying the same under CETH 74040022 on payment of
duties by availing benefit of concessional rate of BCD and such clearances
were duly reflected by them in their periodical returns and therefore the
invocation of extended period of limitation in the present case is not

sustainable.

5 Personal Hearing in the matter was held on 25.8.2020. Subsequently, due
to change of Appellate Authority, personal hearing was again fixed in virtual
mode on 12.2.2021, 23.2.2021 and 9.3.2021. The Appellant vide letter dated
6.3.2021 requested to decide the appeal on the basis of submission made in
appeal memorandum.

6. | have carefully gone through the facts of the case, the impugned order,
and submission made in appeal memorandum. The issues to be decided in the
present appeal are whether
(1) the impugned order confirming demand of Special Additional Duty
on duty free imported raw materials contained in work-in-progress goods
and finished goods lying in stock at the time of de-bonding of 100% EOU, is

correct, legal and proper or not ?

(i)  the impugned order holding that Brass turning scrap when cleared
into DTA is classifiable under CETH 74040029 and liable to Basic Customs

Duty @5% is correct, legal and proper or not ?

e On going through the records, | find that the Appellant, a 100% EOU, had
imported Mixed Metal Brass Scrap without payment of duty in terms of
Notification No. 52/2003-Cus dated 31.3.2003. Subsequently, they applied for
exit from EOU scheme and at the time of de-bonding, the Appellant was
required to pay applicable duties of Customs and Central Excise on the duty free
imported goods / procured goods / semi-finished goods/ finished goods lying in
stock. During the test check of records of CGST Range-lll, Jamnagar, it was
observed by CERA officers that the Appellant had, inter alia, not paid Special
Additional Duty (SAD) amounting to Rs. 5,81,474/- on duty free imported raw
materials contained in work-in-progress goods and finished goods lying in stock

at the time of de-bonding. It was further observed that the Appellant had
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Appeal Mo: V2/36/RAJ2020

cleared Brass turning scrap in DTA on payment of BCD @2.5% by classifying the
said goods under 74040022 instead of classifying under CETH 74040029 and
paying applicable BCD @5%. This resulted in short payment of duty amounting to
Rs. 3,12,199/-. The impugned order confirmed duty totally amounting to Rs.
8,93,673/- under Section 11A of the Act, along with interest under Section 11A
and imposed equal penalty under Section 11AC ibid.

7.1 On examining the first issue, | find that the Appellant has not disputed
about their liability to pay SAD on duty free imported raw materials contained in
work-in-progress goods and finished goods lying in stock at the time of de-
bonding of 100% EOU but it has been contended that the impugned order has
wrongly confirmed demand of SAD under proviso to Section 3 of the Act. The
Appellant contended that the said provisions are attracted only in a case when
goods manufactured by an EOU are brought to any other place in India and since
there is no clearance of any goods, the impugned order confirming demand of
SAD under proviso to Section 3 of the Act is not sustainable. The Appellant
further contended that in case of de-bonding of an EOU, Custom duties are
payable on duty free imported raw materials lying in stock, either as such or as
contained in work-in-process / finished goods and if there is any short payment
of such duties, demand has to be confirmed under Section 28 of the Customs
Act, 1962 and not under Section 11A of the Central Excise Act, 1944 and relied
upon case law of Sterlite Optical Technologies Ltd. - 2011 (270) E.L.T. 266 (Tri. -
Mumbai).

7.2 | find that the Appellant had imported duty free raw material without
payment of Customs duties including SAD in terms of Notification No. 52/2003-
Cus dated 31.3.2003. While applying for de-bonding of their unit, the Appellant
failed to pay applicable SAD on imported raw materials contained in work-in-
progress goods and finished goods lying in stock. Under the circumstances, the
Appellant was liable to pay applicable SAD on said raw materials. However,
demand for such non-payment of SAD should have been issued under Section 28
of the Customs Act, 1962 and not under Section 11A of the Central Excise Act,
1944, since SAD is a duty of Customs. Hence, demand of SAD raised and
confirmed under Section 11A of the Act is not correct. However, invocation of
wrong provisions of law will not vitiate the entire proceedings when liability to
pay SAD by the Appellant is otherwise not in dispute. Further, it is also not under

dispute that the adjudicating authority had powers to invoke the provisions of
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Customs Act, 1962 too, since the Appellant was functioning under the
administrative control of the adjudicating authority at the material time. Hence,
invocation of wrong provisions of law for demanding SAD in Show Cause Notice
can, at best, be considered as technical lapse only. My views are supported by
the Judgement rendered by the Hon’ble Supreme Court in the case of J. K. Steel
Ltd. reported as 1978(2) E.L.T. J 355 (5.C.), wherein it has been held that,

“45. .. ... If the exercise of a power can be traced to a legitimate source, the

fact that the same was purported to have been exercised under a different

power does not vitiate the exercise of the power in question. This is a well-
settled proposition of law. In this connection reference may usefully be made
to the decisions of this Court in P. Balakotaiah v. The Union of India, 1958
SCR 1052 = (AIR 1958 SC 232) and Afzal Ulah v. State of U.P., 1964 - 4 5CR
991 = (AIR 1964 SC 264). ..."

(Emphasis supplied)

7.3 | also rely on the Order passed by the Hon’ble CESTAT, Mumbai in the
case of Endress + Hauser Flowtec (I) Pvt. Ltd. 2009 (237) E.L.T. 598 (Tri. -
Mumbai), wherein it has been held that,

“39, Even otherwise, since the PC are a 100% EOQU, demands can be raised

as per the provisions of the B-17 bond executed by them. As per this bond,

there is no time limit for demanding duty in the case of short pavment by an

EOU. Though this bond has not been invoked by the Commissioner, while

confirming the demand, there are a plethora of judgments to the effect that so
long as the proper officer has the power under a particular provision of law,
invoking the wrong provision of law for confirming the duty, will not vitiate
the demand. [J K Steel reported in 1978 (2) E.L.T. J355 (S.C.), Industrial

Coating Corporation v. CCE, Mumbai-{I! reported in 2002 (150) E.L.T. 772
{(Tri-Mum). Sharda Synthetics Bombay Pvt. Ltd v Union of India reported in

2006 (205) E.L.T. 49 (Bom) etc.”

(Emphasis supplied)

7.4 | have also examined the relied upon case law of Sterlite Optical
Technologies Ltd. - 2011 (270) E.L.T. 266 (Tri. - Mumbai). In the said case, the
issue involved was that while exiting from EOU scheme, the party had paid Basic
Customs Duty at concessional rate of 5% under Notification No. 21/2002-Cus
dated 1.3.2002. The Department issued Show Cause Notice demanding duty
@25% by denying benefit of said Notification by invoking condition No. 10 of the
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B-17 Bond read with Para 6.2(a) of EXIM policy. The party, inter alia, contended
that demand raised without invoking Section 28 of the Customs Act, 1962 was
not sustainable. The Hon’ble Tribunal examined condition No. 10 of the B-17
Bond and came to conclusion that said condition is applicable to those cases
where goods are neither present in stock nor duly accounted for by the EOU and
in such cases, unit is liable to pay Customs duty on demand. The Tribunal further
observed that it would not be applicable in case of raw material imported duty
free are received in factory and duly accounted for in the records and physically
present in stock on the date of de-bonding of the unit. The Tribunal held that
the Department should have issued Show Cause Notice under Section 28 of the
Customs Act, 1962 as per condition No. 2 of the B-17 Bond. The relevant portion
of the Tribunal’s order is reproduced as under:

i, SO The reason is that condition No. 10 of the B-17 Bond read with

condition No. 6 of Notification 53/97-Cus and condition No. 3 of Notification

52/03-Cus. only purport to make the EOU liable to pay, on demand, an

amount equal to the duty of customs leviable on the goods as are not proved

to the satisfaction of the Assistant Commissioner of Customs to have been

used in the manufacture of articles for export. In respect of the goods (raw

materials) present in physical stock (verified by the Bond Officer) at the time

of debonding of the Unit, the question of proving to the satisfaction of the

Assistant Commissioner of Customs that such goods have not been used in

the manufacture of articles for export does not arise. The very physical

presence of the goods with the EOU as verified by the Bond Officer is per se

evidence of the goods having not been used in the manufacture of finished

goods for export. Obviously, the phrase “goods as are not proved to the

satisfaction of the Assistant Commissioner of Customs/Central Excise to have

been used in the manufacture of articles for export’ found in the text of

condition No. 10 of the B-17 Bond can only mean goods which are neither

present in stock nor duly accounted for by the EOU. Any raw material

imported duty-free but diverted instead of being brought into the factory for

use in the manufacture of articles for export can fall in this category.

Similarly, any raw material imported duty-free and brought into the factory

but clandestinely disposed of instead of being used in the manufacture of

articles for export may also fall in the same category. Any duty-free imported

raw material cleared from the Unit for job work but not returned after job

work might also get covered in the same category. Thus raw materials which

imported by an EOU and cleared duty-free under any of the aforesaid
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Notifications but not physically available, nor duly accounted for by the Unit,
would be covered by the above italicized phrase and, therefore, if the Unit
fails to prove to the satisfaction of the Assistant Commissioner that such
goods were used in the manufacture of articles for export, it would be liable
to pay, on demand, an amount equal to the customs duty leviable on such
goods. No such eventuality can arise in the case of raw materials imported by
the EOU duty-free, duly received in the factory, duly accounted for in the
records and physically present in stock (verified by the Bond Officer) on the
date of debonding of the Unit. Therefore, we hold that the raw material found
in physical stock with the Unit at the time of its debonding would not attract
condition No. 6 of Notification 53/97-Cus. or condition No. 3 of Notification
52/03-Cus. and, for that matter, would not attract condition No. 10 of the B-
17 Bond.

9.5

9.6 The B-17 Bond executed by the appellant contains provisions which
appear to indicate that Section 28 of the Act could be invoked for the above
purpose. Condition No. 2 of the bond refers to a notice of demand of “duties,
rent and charges claimable under the Customs Act, Central Excise Act and
rules/regulations made thereunder”. This condition reads thus :

“We, the obligors, shall pay on or before a date specified in a notice of
demand all duties, rent and charges claimable on account of the said goods
under the Customs Act, 1962, Central Excise Act, 1944 and rules/regulations
made thereunder together with interest on the same from the date so specified
at the rate applicable.”

A conjoint reading of condition No. 2 and condition No. 14(3) of the B-17
Bond would indicate that an amount of customs duty (with interest) leviable
from the appellant could be demanded through a show-cause notice under
Section 28 of the Customs Act and, in the event of default, could be
recovered in the manner laid down in sub-section (1) of Section 142 of the
Act. In our view, therefore, the department should have issued a show-cause
notice to the appellant under Section 28(1) of the Customs Act demanding
customs duty on the raw materials in question as per condition No. 2 of the

B-17 Bond. In that event, the Commissioner of Customs would have
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determined the correct amount of duty under sub-section (2) of Section 28
and demanded the same from the appellant. If the appellant does not honour
the demand, the remedy for the Revenue is under Section 142(1) of the Act.
In this case, there is no demand of duty under Section 28 of the Customs Act.
What is fatal to the Revenue is not the non-mention of Section 28 in the
show-cause notice but the absence of the essential ingredients of the said
Section in the notice. The demand of duty without invoking Section 28 of the

Act, i.e., without alleging the necessary ingredients thereof, is not

sustainable.™

Whereas facts involved in the present case are entirely on different
footing. In the present case, demand was not raised by invoking any condition of
B-17 Bond and hence, the said case law is not applicable to the facts of the
present case. |, therefore, discard the reliance placed on the above said case
law being devoid of merit.

7.5  In view of above discussion, | uphold the impugned order to the extent of
confirmation of demand of SAD amounting to Rs. 5,81,474/-. Since confirmation
of duty is upheld, it is natural that confirmed duty is required to be paid along
with interest. |, therefore, uphold recovery of interest under Section 11AA of the
Act.

8. As regards the second issue, | find that the adjudicating authority has
confirmed duty of Rs. 3,12,199/- on Brass turning scrap cleared by the Appellant
in DTA on the ground that the Brass turning scrap is classifiable under CETH
74040029 and liable to Basic Customs Duty @5% but the Appellant wrongly
classified the said goods under CETH 74040022 and paid Basic Customs Duty
@2.5%. The Appellant has contended that they are engaged in manufacturing of
brass components falling under Chapter No. 74, 83, 84 and 85, which are
manufactured through various machining processes, wherein, brass turning scrap
is generated and sometimes the same is cleared in DTA on payment of
appropriate duties. The Appellant has further contended that as per guidelines
issued by the ISRI (Institute of Scrap Recycling Industries), such brass turning
scrap are classified under the code ‘Nomad’ which is covered under CETH
74040022 and hence, the impugned order confirming recovery of differential
BCD amounting to Rs. 3,12,199/- on DTA clearances of ‘Brass turning scrap’ by
classifying the same under CETH 74040029, is untenable in law.
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8.1 | have examined relevant guidelines issued by the Institute of Scrap
Recycling Industries (ISRI) submitted by the Appellant in Appeal Memorandum.
As per the Appellant, Brass turning scrap generated during machining process of
various brass components is covered under the code ‘Nomad’ of the said
guidelines, which is reproduced as under:
“Nomad  Yellow Brass Turnings
Shall consist of yellow brass turnings, free of aluminum,
manganese and composition turning not to contain over 3% of
free iron, oil or other moisture; to be free of grindings and

babbitts.”

8.2 On the basis of facts emerging from records, | am of the opinion that
Brass turning scrap generated during machining process while manufacturing
brass components would get covered under ISRl code ‘Nomad’ and such Brass
turning scrap would be classifiable under Tariff Sub Heading No. 74040022 under
description “Yellow brass turnings covered by ISRl code word ‘Nomad’ ". It is
pertinent to mention here that the impugned order has not given any
justification / findings as to how ‘Brass turning scrap’ is classifiable under Tariff
Sub Heading MNo. 74040029. Further, the Appellant had put forth the above
defence before the adjudicating authority in support of their claim that Brass
turning scrap was classifiable under Tariff Sub Heading No. 74040022, but the
impugned order is silent about it.

8.3 In view of above discussion and findings, | hold that the Appellant had
correctly classified ‘Brass turning scrap’ under Tariff sub-Heading No. 74040022
and correctly paid applicable duty under the said sub-Heading. The confirmation
of demand of Rs. 3,12,199/- is, therefore, not sustainable and required to be set
aside and | ordered to do so. Since, confirmation of demand of Rs. 3,12,199/- is
set aside, recovery of interest and consequent penalty of Rs. 3,12,199/- imposed

under Section 11AC are also set aside.

9. Regarding imposition of penalty under Section 78 of the Act, | find that
non-payment of SAD of Rs. 5,81,474/- on Mixed Metal Brass Scrap contained in
work-in-process goods and finished goods lying in stock at the time of de-

bonding of the unit by the Appellant was came to light during Audit conducted
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by the CERA officers. Had there been no CERA Audit, the non-payment of SAD by
the Appellant would have gone unnoticed. So, there was suppression of facts
involved in the present case and extended period of limitation was rightly
invoked in the impugned order. Since the Appellant suppressed the facts of non-
payment of SAD, penalty under Section 11AC of the Act is mandatory as has been
held by the Hon'ble Supreme Court in the case of Rajasthan Spinning & Weaving
Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there
are ingredients for invoking extended period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies to the facts of the present case. |, therefore, uphold penalty
of Rs. 5,81,474/- imposed under Section 11AC of the Act.

10. In view of above, | partially allow the appeal and set aside the impugned
order to the extent of confirmation of demand of Rs. 3,12,199/- along with
interest and imposition of penalty of Rs. 3,12,199/-. | uphold the remaining part
of the impugned order.

11,  Siiciedl gRI gl 1 715 3(UTd &1 (AUeRT Iuled diles ¥ fear &irar 21
11.  The appeal filed by the Appellant stand disposed off in above terms.
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