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The reyisioi aDplica-tj_o_n_ sha! be aCcompanied by a fee.of Rs. 2O0/- where the dnount involved in Rupees One
L€c or less and Rs. l00O/- where the alirount in'iolved is more thah Rupees One t"ac.

(D) S##*e$e$flR"*1{ffi*#,ffiffi-;ffi* ##H#*#Hfl#}f, E"o
case,if the order covels variou3numbers of order- in Originall fee for each O.l.O. should be Daid in the aforeleid
manner, not withstandinq the fact t}lat the one appeallo *ie ADDellant Tribunal or the orie aDolication to ihe
Central Go!1. As the case- may be, is iled lo avoial scriptoria \idrk if excisinB Rs. I lakh feebl Rs. 100/ for
each.

(E) qqnfitFd qrql-{q g; qfuftcc, rszs, } rS(*-I h q-d{R {d ql*r qi Tr|rrq 3fi{r ff rR {( frutftd e.so wt qr qrqrirq
cr6 tat+-d ql[r BIir sllRqr /
One copy of abDLicaddn or O.I.O. as the case Eay be, and the order of *re adiudicatine authoritv shall bear a
coun fdd sta-mb'of Rs.6.50 as prescribed under Sctedirle-l in terms of the Couft Fee ActJ975, as amended.

(F) &r{6, tdT ffiE get qi +drr qS*: qrqrfut{lT 
C6r{ EO R-{cn=ft, 1982 + Etrrn Ri q-{ ?iqfud crcq} +

fiqFft 5''i qr{ ti{ct fi 3t( {t Er{ r6tq-d t6{r qrdr gl /
Aftqlltiolt is clso illvited !p the. lUles co.veri4g theselgb-d other related matters contgined in the Customs, Excise
6nd Service Appellate Ttibunal (Procedure) Rules, 1982.

(c) rg rffi+ cffi d 3rtd-<rfu{ 6{+ + ddfi-tr <rq+, frft 3{t a-+i- q yr4sr+l } R\, 3rffi fumftq naqrF.
\r,s/w.bec oov in 16r AEr !F5_il E I /
For the el,aborat€, detailed and latest provisions relatjnR to fil$g of appeal to the higher appellale authority, the
appellant may refer to the Departmenta.l website '*1IrI/.c'6ec.gov.-ln
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Appeat No: Y2l66-69/ RAJ /2020

:: ORDER-IN-APPEAL ::

Haritat Jechand Doshi Hospital Trust, Rajkot (herein ofter referred to os

"Appettant") filed Appeat Nos. V2l66-69 lRajl2O20 against Order-in-Original No.

10-13lDlAC|2O20-21 dated 10.6.2020 (hereinafter referred to as 'impugned

order') passed by the Joint Commissioner (in situ), Central GST, Division-|,

Rajkot (hereinafter referred to as'adjudicating authority' ).

2. The facts of the case, in brief, are that the Appettant was operating a

hospital providing health service. The investigation carried out against the

Appetl.ant reveated that the Appettant had engaged various doctors and

speciatists for providing heatth care services to patients; that the Appettant

provided required infrastructure and other facitities as wetl as administrative

support to such visiting doctors/ specialists; that the patients' bitls were raised

and fees and charges were recovered by the Appetlant and out of said amount,

fees were paid to such visiting doctors/speciatists and part of amount cottected

from patients were retained by the Appettant. lt appeared that the income

retained by the Appettant for providing their infrastructure and administrative

support was tiabte to service tax under 'Support Service for Business or

Commerce'; that with effect from 1.7.2012, all services were taxabte under

Section 668 of the Finance Act, 1994 (hereinafter referred to as 'Act'), except

those services specified in negative list under Section 66D ibid or exempted by

way of Notification; that the Appetlant faited to pay service tax.

2.1 The Appettant was issued two Show Cause Notices demanding serwce tax

covering the period from Aprit, 2007 to September, 2011 and from October, 2011

to March, 2013, respectivety, which was confirmed by the then adjudicating

authority. The Appettant contested the issue before the then Commissioner

(Appeats), Rajkot, which was decided in favour of the Appeltant vide Order'in-

AppeaL No. RAJ-EXCUS-O0O-APP-257-14-15 dated 30.1.20'15 and Order-in'Appeat

No. RAJ-EXCUS'OOO-APP-045'15-16 dated 26.11.2015, respectively. The

Department reviewed the said orders-in-Appeal and fited appeats before the

Hon'bte CESTAT, Ahmedabad, but later withdrew the appeats on monetary

grounds.

2.2 For the subsequent period, the Appettant was asked to submit detaits of

amount cottected as fees from patients and amount paid to visiting doctors in

(

\

1;
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Appeat No: V2l 66-69/ RAJ /2020

respect of heatth care service provided by such visiting doctors, but the

Appeltant faited to provide such details. Hence, the service tax liabitity was

arrived upon by resorting to best judgement assessment provided under Section

72 of the Act and foltowing four Show Cause Notices were issued to the

Appeltant for demanding service tax under Section 73(1) of the Act, along with

interest under Section 75 and proposing imposition of penatty under Sections 70,

76, 77 and 78 of the Act:

sL.

No.

SCN / Statement of Demand

No. & Date
Period covered Service Tax

Amount (Rs.)

1 tY t15-24tST t AdjtAC-48/14-15
dated 13.'10.2014

Aprit, 2013 to March,
?.014

3,67,057 I -

z Vl(a)/6-6l5cN/Ac/sT/201 5-1 6

dated 23.7.2015
Aprit, 2014 to March,
2015

4,58,8211-

3 V.ST/ST-RJT/AR. I I /ADC
(PV)63/1 6-1 7 dated 2.8.201 6

Aprit, 2015 to June,
2016

6,58,474t -

v.84(4)-34lMP I D l2018-19
dated 25.3.2019

Aprit, 2016 to June,
2017

11,84,363t -

2.3 The aforesaid Show Cause Notices were adjudicated by the Adjudicating

Authority vide the impugned order who confirmed service tax demand totalty

amounting to Rs. 26,68,715l- under Section 73(1) of the Act, along with interest

under Section 75 and imposed penatty of Rs. 26,68,715l- under Section 78 and

Rs. 40,000/- under Section Z/ and tate fee of Rs. 20,000/- per return under

Section 70 of the Act.

3. Being aggrieved, the Appettant has fited the present appeals, inter atia,

on fotlowing grounds:

(i) There is no activity done by them, which amounts to 'business

support services', and there is no consideration ftowing from the visiting

doctors to the trust. Even if for the sake of argument if the altegation of

the department is to be believed, then also, there is no promotion of the

business of the doctors who are visiting the hospital. lt is the doctors who

are getting some amount as compensation/ honorarium, for their services

provided to the Hospital.

(ii) That Shri Haresh Himatlat Dhorda, Chief Accountant of the

Appeltant, has stated in his statement dated 12-7 -2012 to the service tax

officers that they are a public charitabte hospital, engaged in rendering

medical services to its patients and atso submitted sampte copies of the

'c,

I
t

:2

l
1:,

,i.x.

(:
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Appeat No: V2 / 66-69 / RAJ /2020

gqntragls entered with .such doctors / specialists. He atso stated that,the.. . ...-..

hospitat is not providing any service to the doctors, that the amount

retained by them represents consideration received by them from their

patients on account of provisions of medical services. No doctor is atlowed

to see the patients on their own votition. lt is onty when a certain medicat

emergency arises, and the in house doctor needs the hetp of an expert

surgeon/doctor, then onty the expert doctor/surgeon is catled for as

visiting doctors.

(iii) There is nothing in the definition of 'Business Support Service'

given under Section 65(104Xc) of the Act, retated to the charitable

activities or even the medical services provided by the doctors. The said

definition is onty retated to the furtherance of business or commerce. ln

their case, the very first part, i.e. 'business or commerce' itsetf is

missing, because they are a charitable and non-profit organization. ln

their case, there is no consideration at at[. Therefore, the attegation that

they are providing business support services, is not at all correct, and

therefore, it is not sustainabte. The impugned order needs to be dropped

on this count atone.

(iv) That Section 65 (105) (zzzql of the Finance Act, 1994, defines the

taxable service provided or to be provided 'in relation to support services

of business or commerce' is taxable. But in their case, there is no service

provided by the hospita[ or the trust to the doctors. There is no

consideration received from the doctors. There is no 'business or

commerce' in the activity carried out by the hospital or the doctors.

There is no promotion of the doctors individuat profession or their private

cl.inics in the hospitat premises, or in any manner. The atlegation of the

hospitat or the trust providing business support services is totalty vague

and basetess. Such an altegation by misinterpreting the provisions of

service tax and atso making attegations of suPpression and mata fide

intention, is itsetf bad in [aw.

(v) Since there is no taxabte service provided by them, they are not

Liabte to pay any service tax and since, there can be no demand of service

tax;lfrQposal for recovery of interest and imposing penatties has to fail'
i . .'l'-' .:.'.:.-

w7
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Appeat No: Y2I6G69IRAJ/2020

4. Personat Hearing was conducted in virtual mode through video

conferencing on 12.2.2O21. Shri R. Subramanya, Advocate, appeared on behatf

of the Appeltant and reiterated the grounds of appeal memorandum and stated

that the demand pertaining to eartier period have been decided by the

Commissioner(Appeal.s) in their favour.

5. I have carefutly gone through the facts of the case, the impugned order,

appeat memorandum and submission made by the Appetlant at the time of

personal hearing. The issue to be decided in the present appeal is whether the

impugned order confirming service tax demand of Rs.26,68,715l- under Section

73 and imposing penatty under Sections n(1, nQ) and 78 of the Act is correct,

legal and proper or not.

6. On going through the records, it is observed that the Appettant was

engaged in providing health care services and had engaged various doctors and

speciatists for providing medical services to their patients. The Appettant

provided required infrastructure and other facilities as wetl as administrative

support to such visiting doctors/specialists. The Appetlant recovered fees and

charges from patients and out of the said amount, fees were paid to such visiting

doctors/specialists and part of amount coltected from patients were retained by

the Appettant, The adjudicating authority confirmed service tax demand on such

retained amount on the grounds that the Appettant had provided their

infrastructure and administrative support to said doctors/speciatist, which is

covered under 'Support Service for Business or Commerce' and such service was

neither covered under negative tist under Section 66D of the Act nor exempted

by way of Notification.

6.1 The Appettant has pleaded that there was no activity done by them,

3

-\:;

(vi) That for the previous period, the then Commissioner (Appeats),

Rajkot has decided the issue in their favour vide Order-in-Appeat No. RAJ-

EXCUS-OOO-APP-257-14-15 dated 30.1.2015 and Order-in-Appeat No. RAI-

EXCUS-O0O-APP-(X5-15-16 dated 26.11.2015. Further, they retied upon

order.in.AppeatNo'RAJ.EXCUs.000.1E8-14-15dated16.9'2014passedin

the case of Sterting Addtife lndia Ltd, Rajkot and Order-in-Appeat No.

RAJ-EXCUS-000-APP-200-14-15 dated 26.9.2014 passed in the case of

Wockhardt Hospitats, Rajkot.

)-

;, I:l .|
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Appeat No: \r2 / 66- 69 / RA, / 2020

which amounted to 'Business Support Service'. The Appel,lant further pteaded

that there was no 'Business Support Service' provided by them to the doctors

and they did not receive any consideration from the doctors. There is no

'business or commerce' in the activity carried out by the hospitat or the doctors.

There is no promotion of the doctors, individuat profession or their private

clinics in the hospital premises, or in any manner. Hence, they are not tiabte to

pay any service tax.

7. On careful examination of the facts of the case, I find that the Appeltant

had engaged doctors and specialists for providing heatthcare services to

patients. The Appetlant raised bitts and recovered fees/charges from such

patients. The Appettant retained some portion of such fees / charges and made

payment of remaining amounts to visiting doctors and specialists. Thus, the

Appeltant had provided heatth care seryice to patients and not to
doctors/specialists. Further, there was no provision of seMce by the Appettant

to the doctors/ specialists. On the contrary, said doctors/specialists had

provided service to the Appeltant by attending/treating patients and for such

service, the Appettant had paid consideration to said doctors/speciatists and not

the other way around. I rely on the Order No. A/85982-85998/2019 dated

29.05.2019 passed by the Hon'bte CESTAT, Mumbai, in the case of Nationat

Health and Education Society, wherein it has been hetd that,

"l1. In order to arrive at a definitive conclusion on the taxability of service, the

main ingredients which need to be necessarily present, as per this statute, are the

service, service provider, service receiver and the consideration for the service.

In the instant case, the alleged service provider is undoubtedly the hospitals/

institutions; the service rendered is to the patients; remuneration is received by
the hospitals/institutions and is paid by the patients. Understandably, the services

rendered by the hospitals/institutions are at best medical services to the patients

and by no stretch of imagination 'Business Support Services'. It is immaterial

that the hospitals are paying a portion of the remuteration received to the

doctors for the services rendered by them to the hospitals. It is the case of the

department that the hospitals/institutions are rendering 'Business Support

Services' to the doctors. In such a case, the hospitals should have charged the

doctors for the services rendered to them. One cannot take a long drown

conclusion that a portion of the doctors' fee paid by patients is retained by the

hospitals/institutions and such retention should be treated as consideration paid

to the hospitals. We have noticed that none of the agreements indicate any such

arrangements between the hospitals and doctors. Counsels for the appellants

submitted that wherever the Hospitals are providing infras-tructural services per

se to the doctors, i.e. without any reference to the patients admitted to the

Hospitals, they are paying applicable service tax. Under the circumstances, it
cannot be alleged that the hospitals are providing 'Business Supports Services'

to the doctors."

I further find that heatth care services rendered by ctinical establishments8

{.

f
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were exempted from payment of service tax by virtue of Entry No. 2 of

Notification No. 25/2012-5T dated 20.6.2012, which reads as "Health care

services by a clinical establishment, an authorised medical practitioner or para-

medics". Further, the definition of terms 'ctinicat establishment' and 'health

care service' defined under said Notification are reproduced as under:

"Clinical establishment" means a hospital, nursing home, clinic, sanatorium or

any other institution by, whatever name called, that offers services or facilities

requiring diagnosis or heatment or care for illness, injury, deformity,

abnorrnality or pregna.ncy in any recogrised system of medicines in Indi4 or a

place established as an independent entity or a part ofan establishment to carry

out diagrrostic or investigative services ofdiseases;"

"health care services" means any service by way of diagnosis or treatment or
care for illness, injury, deformity, abnormality or pregnancy in any recognised

system of medicines in India aad includes services by way of transportation of
the patient to and from a clinical establishment, but does not include hair

transplant or cosmetic or plastic surgery, except when undertaken to restore or

to reconstruct anatomy or functions ofbody affected due to congenital defects,

developmental abnormalities, injur5' or trauma"

8.1 I find that the Appettant, being a hospitat, is covered under the term

'ctinicat estabtishment' defined above. Further, health care services provided by

the Appeltant to patients are atso covered under the term 'health care seryice'.

Thus, the heatth care services provided by the Appettant to the patients were

exempted from payment of service tax, in terms of Notification No. 25l2012-ST

dated 20.6.2012, as amended.

8.2 I find that identical issue has been decided by the Hon'ble CESTAT, New

Dethi in the case of sir Ganga Ram Hospitals reported as 2018 (11) G.S.T.L.427

(Tri. - Det), wherein it has been held that,

*6. The proceedings by the Revenue, initiated against the appellant hospitals,
are mainly on the inference drawn to the ef[ect that the retained amount by the
hospitals out of total charges collected from the patients should be considered
as an arnount for providing the infrastructure like room and certain other
secretarial facilities to the doctors to attend to their work in the appellants
hospitals. We find this is only an inference and not coming out manifestly from
the terms of the agreement. Here, it is very relevant to note that the appellant
hospitals are engaged in providing health care services. This can be done by
appointing the required professionals directly as employees. The same can also
be done by having contractual aII rgements like the present ones. In such
arangement, the doctors of required qualification are engaged/contractually
appointed to provide health care services. It is a mutually beneficial
arrangement. There is a revenue sharing model. The doctor is attending to the
patient for treatrnent using his professional skill and knowledge. The appellants
hospitals are managing the patients from the time they enter the hospital till
they leave the premises. ID cards are provided, records are maintained, all the
supporting assistance are also provided when the patients are in the appellant
hospital premises. The appellant hospital also manages the follow-up

4
,d
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procedures arid provide fo.t'fuith". health sefii'ce in the manner as required by
Se natignq. As can be seen that the appellants hospitals are actually availin!
thrc professional services of the doctors for providing health care service. Foi
this, they are paying the doctors. The retained money out of the amount
charged from the patients is necessarily also for such heatth care services. The
patient paid the ful1 amount to the appellant hospitals and received health care
services. For providing such services, the appellants entered into an agreement,
as discussed above, with various consulting doctors. We do not find any
business support services in such arrangement.

Appeat No: Y2l66-69/RAJ/2020

9. Under negative list regime w.e.f. 1-'l -2012, the health care services are
exempt from service tax. Earlier the health care services were only taxed for
specified category of hospitals and for specified patients during the period l-7-
2010 to 1-5-2011. With effect from 1-5-2011, health care services were exempt
from service tax under Notifrcation No. 30/201 1-S.T. After introduction of
negative list tax regime, Notification No. 251201 1-S.T. exempted lery of
service tax on health cate services rendered by clinical establishments. We
have examined the scope of the terms'clinical establishments' and 'health care
services'. The notification defines tlese terms. The term 'clinical
establishments' is defined as below :

"Clinical establishment" means hospital, nusing home, clinic, sanatorium or

any other institution by whatever name called, that offers services or facilities
requiring diagnosis or treatment of care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a

place established as an independent entity or a part ofan establishment to carry

out diagnostic or investigative services ofdiseases."

10. The terms'health care services' is defined as below :

11. These two provisions available in Notification No' 2512012 will show

that a clinical establishment providing health care services are exempted from
service tax. The view of the Revenue that in spite of such exemption available

to health care services, a part of the consideration received for such health care

services from the patienis shall be taxed as business support service/taxable

service is not tena6le. In effect this will defeat the exemption provided to the

health care services by clinical establishments. Admittedly, the health care

services are provided 
-by 

the clinical establishments- by engaging.consultant

doctors in teims of the- arrangement as discussed above' For such services,

amount is collected from thJ patients. The same is shared by the clinical-

establishment with the doctors. ihere is no legal justification to tax the share of
clinical establishment on the ground that they have supported the cornmerce or

business of doctors by provid-ing infrastructure. we frnd that such assertion is

neither factually nor legally sustainable.

13. ln view of above discussion and analysis, we hold that the impugned

oia".r ueuirtt which appellant hospitals filed appeal are devoid of merit, the

ru*. *E set-aside. Uifrolding the order dated l-2-2016 of Commissioner,

\$,,!-

*.\
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"health care services" means any service by way of diagnosis or treatrnent or

care for iltrness, injury, deformity, abnormality or pregnancy in any recognized

system of medicines in India and includes services by way of transportation of
the patient to and ftom a clinical establishment but does not include their

transplant or cosmetic or plastic surgery, except when undertaken to restore or

to reconstruct anatomy or firnctions of both affected due to congenial defects,

developmental abnormalities, injury or trauma."
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Service Tax, New Delhi, we dismiss the appeal by the Revenue. All the 7
appeals are disposed of io these terms."

8.3 ln view of the above, I hotd that the Appettant is etigibte for exemption

under Notification No. 25 |2O12-ST dated 20.6.2012, as amended, in respect of

heatth care service provided by them.

9. The Appetlant has contended that the adjudicating authority erred in not

foltowing the judiciat disciptine as two appeats of the appetlant invotving same

dispute for prior period was decided in their favour by the then Commissioner

(Appeats), Rajkot and therefore, the adjudicating authority was bound to foltow

the said decisions rendered by the Commissioner (Appeats), Rajkot. I find that

the Appetlant had relied upon Orders-in-Appeat dated 30.1.2015 and dated

26.11.2015 passed by the then Commissioner (Appeats), Rajkot in their own case

for previous period during adjudication proceedings. However, the adjudicating

authority discarded their contention by observing at para 10 of the impugned

order that the Department had filed appeats against said Orders-in-Appeat

before the Hon'bte CESTAT, but the same were withdrawn from the CESTAT by

the Department on monetary grounds and that no order on merit was passed by

the CESTAT.

,,
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9.1 I do not agree with the findings of the adjudicating authority. Once the

Department withdrew the appeals from the Hon'bte CESTAT, the Orders-in-

Appeal dated 30.1.2015 and dated 26.11.2015 attained finatity. Even though the

appeats were withdrawn by the Department from the CESTAT on monetary limit,

as observed by the adjudicating authority, fact remains that said Orders-in-

Appeal have not been reversed or stayed by higher appetlate authority and

consequentty said Orders-in-Appeal are binding upon the adjudicating authority.

The judiciat disciptine required the adjudicating authority to have foltowed the

said Orders-in-Appeat, in letter and spirit. lt is pertinent to mention that when

any appeal is withdrawn on monetary [imit, the Department may agitate the

issue in appropriate case in other appeat proceedings, but it is not open for the

adjudicating authority to pass order on merit disregarding binding precedent.

The adjudicating authority may distinguish relied upon decision, if there is

change in facts or change in [ega[ position. However, the adjudicating authority

has not brought on record as to how the said relied upon Orders-in-Appeal are

not appticable to the facts of the present case.

I
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9.2 My viewsare supported by the Or.der passed by the Hon'bte CESTAT, New

Dethi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -

De[.), wherein it has been hetd that,

" 10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944. If an adjudicating authority is

unaware of this basic principle, the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the disciplkre, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any

higher forum, for its vitality or precedential authority. The fact that Revenue's

appeal against the judgrnent of this Tribunal was rejected only on the gound of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgrnent of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,

such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justifu elaborate analyses and exposition, of this protean

principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,

despite adverting to the judgment of this Tribunal and without concluding that

the judgrnent had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen

to ignore judicial discipline and have recorded conclusions diametrically

contrary to the judgment of this Tribunal. This is either illustrative of gross

incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this

case. Such perverse orders fifther clog the appellate docket of this Tribunal,

already burdened with a huge pendency, apart fiom accentuating the faith

deficit of the citizen/assessee, in departrrental adjudication."

9.3 I rety on the decision rendered by the Hon'bte Gujarat High Court in the

case of Ctaris Lifesciences Ltd. reported as 2013 (298) E.L.T.45 (Guj.), wherein

it has been held that,

ii
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"8. The adjudicating officer acts as a quasi judicial authority. He is bound by

the law of precedent and binding effect of the order passed by the higher

authority or Tribunal of superior jurisdiction. If his order is thought to be

erroneous by the Departrnent, the Departrrent can as well prefer appeal in terms

of the statutory provisions contained in the Central Excise Act, 1944'

9. Counsel for the petitioners brought to our notice the decision ofthe Apex

Court in the case of Union of India v. Kamlakshi Findnce Corporation Ltd'

rcported in 1991 (55) E.L'T. 433 (S'C.) in which while approving the criticism

of th" Uigt Court of the Revenue Authorities not following the binding

precedent, the Apex Court observed that :-

(. 
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"6...It cannot be too vehemently emphasized that it is of utmost importance

that, in disposing of the quasi-judicial issues before them, revenue ofEcers are

bound by the decisions of the appellate authorities. The order of the Appellate

Collector is binding on the Assistant Collectors working within his jurisdiction

and the order of the Tribunal is binding upon the Assistant Collectors and the

Appellate Collectors who function under the jurisdiction of the Tribunal. The

principles of judicial discipline require that the orders of the higher appellate

authorities should be followed unreservedly by the subordinate authorities. The

more fact that the order of the appellate authority is not "acceptable" to the

departrnent - in itself an objectionable phrase - and is the subject-matter of an

appeal can fumish no grorurd for not following it unless its operation has been

suspended by a competent Court. If this healthy rule is not followed, the result

will only be undue harassment to assessees and chaos in administration of tax

laws.

7 . The impression or anxiety of the Assistant Collector that, if he accepted the

assessee's contention, the department would lose revenue and would also have

no remedy to have the matter rectified is also incorrect. Section 35D confers

adequate powers on the departrnent in this regard. Under sub-section (1), where

the Central Board ofExcise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate J1ilrrnal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such

authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an

Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the AFpellate Collector or the
Appellate Tribuul as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He
has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S.35E(1)
or (2) to keep the interests of the deparhnent alive. If the officer's view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail."

9.4 I also rely on the decision rendered by the Hon'bte Madras High Court in

the case of lndustrial Minera[ Company (lMC) reported as 2018 (18) G.S.T.L. 396

(lvlad.), wherein it has been hetd that,

"8. This Court is of the view that when the order passed by the Tribunal has

not been stayed or set aside by the Hon'ble Supreme Cour! it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
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10. ln view of above discussion, I hotd that confirmation of service tax

demand totally amounting to Rs. 26,68,715/- is not sustainabte and required to

be set aside and I do so. Since, demand is set aside, recovery of interest and

penalty imposed under Sections 70,Tl and 78 are also set aside.

11 . In view of above, I set aside the impugned order and atlow the appeats.

12.

12.

qffi cRT Ed afi G qffi o.r BqErtt sq0-ff atb t fuqr qrcr B t

The appeats fited by the Appettant stand disposed off in above terms.

v \-r4;
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Commissioner(Appeats)

Attested-ct
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Superintendent(Appeats)
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To,
Harilal Jechand Doshi Hospital Trust,
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