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Appeal Na: V2/40/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s SIFCO Engineering Pvt Ltd, Rajkot (hereinafter referred to as
“Appellant”) filed Appeal No. V2/40/RAJ/2020 against Order-in-Original No. 24
/Ref/2019-20 dated 23.3.2020 (hereinafter referred to as ‘impugned order’)
passed by the Dy. Commissioner, CGST Division-ll Rajkot, (hereinafter referred
to as “refund sanctioning authority”).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Manpower Supply Service’, ‘Erection, Commissioning and Installation
Service' etc. and was registered with Service Tax Department having registration
No. AAHCS1683HST001. During audit of the records of the Appellant undertaken
by the Departmental Officers, it was observed that the Appellant had received
‘Manpower Supply Service’, ‘Rent-a-Cab Service’, ‘Legal Service’, ‘GTA Service’
and ‘Security Service’ during the period from April, 2013 to June, 2017 and they
were liable to pay service tax amount of Rs. 10,50,357/- under reverse charge
basis, in terms of Notification No. 30/2012-ST dated 20.06.2012, as amended.
On being pointed out during audit, the Appellant paid service tax amount of Rs.

10,50,357/- along with interest of Rs. 6,50,664/- and penalty of Rs. 1,57,555/-
on 25.3.2019.

2.1 Subsequently, the Appellant filed refund claim under Section 142(3) and
Section 142(6)(a) of the CGST Act, 2017 on the ground that they had paid service
tax on reverse charge basis on 25.3.2019 and they were eligible to avail Cenvat
credit of service tax so paid but, after introduction of GST, the person paying
service tax under reverse charge mechanism was unable to avail Cenvat credit as
Cenvat Credit Rules, 2004 is not in force.

2.2 The Show Cause Notice No. V(18)-98/2019-Ref dated 27.11.2019 was
issued to the Appellant calling them to show cause as to why their refund claim
should not be rejected. The refund sanctioning authority rejected the refund
claim of the Appellant vide the impugned order.

3. Being aggrieved, the Appellant has preferred the present appeal on
various grounds, inter alia, as below :-

(i)  They filed the particular application for refund on account of
transition period from Central Excise/ Service Tax to GST and as such
independent provisions of Central Excise or GST may not be applicable in
such cases and have to be read jointly and interpreted to facilitate such
refunds; that as on date of filing the refund, Cenvat Credit Rules, 2004
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Appeal Mo: V2/40/RAJ/2020

were not in existence but all proceedings including Credit or demand was
to be done on the basis of transitional provisions as detailed in Section
142 of the CGST Act, 2017.

(ii) That going by the provisions contained in Section 142(6a) and
Section 142(3) of the CGST Act, 2017, their case satisfies
the conditions i.e. (a) The claim of refund was filed after the appointed
day (b) The refund is of Cenvat credit and (c) It was paid under the
existing law (paid as Service Tax and not as (CGST/SGST/IGST). When all
the three criteria is being satisfied, then it has to be refunded in cash and

there is an overriding effect given upon the provisions of Section 11B of
the Central Excise Act,1944.

(iii) That as per above provisions, claim of refund is to be processed as
per the existing law, means the Central Excise Act/The Finance Act,1994
and therefore this claim was filed; that in both Sections 142(3) and
142(6a), the only debarring clause for the refund of Cenvat credit is that
balance of the said amount as on appointed day has not been carried
forward under CGST Act, 2017; that as per Section 142(6a) every
proceeding of appeal, review or reference relating to a claim for Cenvat
credit initiated whether before, on or after the appointed day under the
existing law shall be disposed of in accordance with the provisions of

existing law, and any amount of credit found to be admissible to the
claimant shall be refunded to him in cash.

(iv) That the refund sanctioning authority failed to follow judicial
discipline. In a similar case wherein service tax was paid after 01.07.2017
and Cenvat Credit was eligible in terms of Cenvat credit Rules, 2004 was
refunded to the claimant as per Refund Order No. Ref/657/Ac.DIV-
I/MKS/2018-19 dated 28.11.2018 of Assistant Commissioner, CGST &
Central Excise, Division-l, Vadodara and the order has been accepted by
the department; that this fact was brought to the notice of the refund
sanctioning authority, but the same was ignored; that they rely upon
following case laws, wherein it has been held that if any order is in favour
of the appellant and has been accepted by the department, it attains
finality.

(a) Vega Auto Accessories Pvt. Ltd- 2018 (14) G.S.T.L. 7 (Del.)
(b) Sainik Mining Allied Services Ltd - 2018 (12) GSTL 43

(c) Rama Vision Ltd - 2018 (363) ELT 329

(d) ICI India Ltd - 2017 (352) ELT 243

(e) Rites Ltd - 2017 (350) ELT 83
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Appeal No: VZ/40/RAN/ 2020

4. Personal hearing in the matter was conducted in virtual mode through

video conferencing on 12.2.2021. Shri R.C. Prasad, Consultant, appeared on
behalf of the Appellant and reiterated submission of appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order
and grounds of appeal submitted by the appellant in the memorandum of appeal
and oral submission made at the time of personal hearing. The issue to be
decided in the present case is whether the impugned order rejecting the refund
claim of the Appellant is correct, legal and proper or not.

6. On going through the records, | find that the Appellant had availed certain
services during the period from April, 2013 to June, 2017 on which they were
liable to pay service tax under reverse charge basis in terms of Notification No.
30/2012-ST dated 20.06.2012, as amended. On being pointed out during Audit,
the Appellant paid service tax along with interest. Subsequently, the Appellant
filed refund claim on the ground they had paid service tax on reverse charge
basis and they were eligible to avail Cenvat credit of service tax so paid, but
after introduction of GST, the person paying service tax under reverse charge
mechanism was unable to avail Cenvat credit as Cenvat Credit Rules, 2004 is not
in force. The refund sanctioning authority rejected the refund claim on the
ground that Cenvat credit of service tax paid on various services was not eligible
for refund under Cenvat Credit Rules, 2004 and that there is no provision under

Section 11B of the Central Excise Act, 1944 to grant refund of Cenvat credit of
service tax in cash.

7. The appellant has canvassed their case for refund in the matter by relying

upon the provisions of Section 142(3) and Section 142(6a) of the CGST Act, 2017,
which are reproduced as under:

“Section 142(3): Every claim for refund filed by any person before .on or after the
appointed day, for refund of any amount of CENVAT Credit ,duty, tax, interest or
any other amount paid under the existing law , shall be disposed of in accordance
with the provision of existing law and any amount eventually accruing to him shall
be paid in cash, notwithstanding anything to the contrary contained under the

provision of existing law other than the provision of sub-section 2 of Section 11B
of the Central Excise Act,1944."
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Appeal No: V1/40/RAJ2020

“Section 142(6)(a): Every proceeding of appeal, review or reference relating to a
claim for CENVAT credit initiated whether before, on or after the appointed day
under the existing law shall be disposed of in accordance with the provisions of
existing law, and any amount of credit found to be admissible to the claimant shall
be refunded to him in cash, notwithstanding anything to the contrary contained
under the provisions of existing law other than the provisions of sub-section (2) of
section 11B of the Central Excise Act, 1944 (1 of 1944) and the amount rejected, if
any, shall not be admissible as input tax credit under this Act.”

7.1 As is evident from Section 142(3) reproduced above, any claim for refund
of cenvat credit has to be decided in accordance with the provisions of existing
law which in the instant case is Cenvat Credit Rules, 2004. For getting refund of
Cenvat Credit under existing law i.e. under the CCR,2004 one has to avail the
Cenvat Credit first under the said Rules. The provisions under Cenvat Credit
Rules do not allow refund of Cenvat Credit in cash, unless it is availed. In the
present case, the appellant has not availed cenvat credit of the amount of
service tax paid for which the refund is claimed by them. It is their contention
that the amount of service tax paid was available as cenvat credit to them under
the erstwhile CCR,2004 and they could not avail the credit as the window for
availment of Cenvat credit in TRAN-1 was closed prior to their payment of
service tax. It is an undisputed fact that the CCR,2004 has been repealed with
effect from 01.07.2017 and when the amount of service tax in the case was paid
after the date of repeal of the CCR,2004, it cannot be claimed as cenvat credit
available as no such credit was available to the appellant as on the date of
repeal. What can be available would be only to extent available on date of
repeal of the relevant law viz. Cenvat Credit Rules, 2004 which is 01.07.2017.
It is pertinent to note in this context that the service tax amount in question in
this case was in fact due for payment in the pre-GST period and had that liability
been duly discharged at that material time, the appellant could have availed the
Cenvat Credit of the same under the existing law before 01.07.2017. Now,
having discharged their said liability after repeal of the relevant law viz. Cenvat
Credit Rules, 2004 on being pointed out by the audit, the same cannot be
admissible as cenvat credit. Therefore, the contention of the appellant in this
regard does not have any legal back up. Without availing credit under the CCR,
2004, the amount of service tax paid in the present case does not take the
colour of Cenvat credit as envisaged under the said Rules. Under the
circumstances, provision of Section 142(3) of the CGST Act, 2017 is not
applicable to the appellant’s case.

Page 6 of 9
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7.2 Coming to the contention of the appellant regarding Section 142(6a) of
the CGST Act, 2017, it is observed that the said provisions deal with situation
where édmissibilfty of Cenvat credit is under dispute in any appeal, review of
reference proceedings and when such credit is found to be admissible to the
claimant then in such cases such credit shall be refunded in cash
notwithstanding anything to the contrary contained in existing law. In the
present case, the Appellant had paid service tax on reverse charge basis in terms
of Notification No. 30/2012-ST dated 20.06.2012, as amended and service tax so
paid was eligible to be availed as Cenvat credit in their Cenvat credit account
prior to 1.7.2017. So eligibility of Cenvat credit is not under dispute in the
present case at all. Hence, provisions of Section 142(6a) of the CGST Act, 2017
would not be applicable in the present case.

8. Further, it is observed that the amount of service tax paid under reverse
charge mechanism in the present case was actually due for payment by the
appellant during pre-GST period. But they did not discharge their tax liability
when it was actually due and the same was paid during the audit conducted by
the department after implementation of GST with effect from 01.07.2017.
Section 142(8)(a) of the CGST Act, 2017 is in fact relevant to the case in hand
which provides that “where in pursuance of an assessment or adjudication
proceedings instituted, whether before, on or after the appointed day, under
the existing law, any amount of tax, interest, fine or penalty becomes
recoverable from the person, the same shall, unless recovered under the existing
law, be recovered as an arrear of tax under this Act and the amount so
recovered shall not be admissible as input tax credit under this Act”. In the
instant case, the appellant had paid the amount in question with interest and
penalty upon detection of the non-payment of their service tax liability by the
audit. Since the said payment by the appellant was against their liability of pre-
GST period, it is nothing but arrears of pending dues recovered in GST period
under the above provisions of Section 142(8)(a) of the Act ibid. That being so,

the amount so recovered cannot be admissible as input tax credit as per the
above said provision of CGST Act, 2017.

8 The Appellant has contended that in a similar case wherein service tax
was paid after 01.07.2017 and Cenvat Credit of service tax was refunded to the
claimant as per Refund Order No. Ref/657/Ac.DIV-I/MKS/2018-19 dated
28.11.2018 passed by the Assistant Commissioner, CGST & Central Excise,
Division-l, Vadodara and the order has been accepted by the department and
that this fact was brought to the notice of the refund sanctioning authority, but
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Appeal Mo: V2/40/RAJ/2020

the same was ignored. They relied upon various case laws, wherein it has been
held that if any order is in favour of the appellant and has been accepted by the
department, it attains finality. | have examined said Refund Order dated
28.11.2018 as well as various case laws relied upon by the Appellant. If the
Department has not filed appeal against said Refund Order dated 28.11.2018 as
claimed by the Appellant, then proceedings in that particular case attains
finality as has been held in relied upon case laws and there is no dispute about
it. However, such order is not binding to other quasi judicial authority in some
other proceedings. A quasi judicial authority is only bound to follow orders of
higher appellate authority. Hence, the refund sanctioning authority has not
violated judicial discipline by not taking cognizance of refund Order dated
28.11.2018 passed by the Assistant Commissioner, CGST & Central Excise,
Division-l, Vadodara. |, therefore, discard this contention being devoid of merit.

10. In view of the above discussions, | am of the considered view that the
refund claimed by the appellant in the present case in respect of service tax
paid under reverse charge mechanism after the appointed day i.e. 01.07.2017 is
not admissible to them and hence, the rejection of refund by the refund
sanctioning authority in the case is legally correct and proper. Therefore, | do

not find any reason to interfere with the decision taken by the refund
sanctioning authority vide the impugned order.

11.  Accordingly, | uphold the impugned order and reject the appeal.

12. st grer Zo1 & % ardter 1 Froerr I adis & T s g
12. The appeal filed by the Appellant is disposed off as above.

W’m‘
(AKHILESH KUMAR)

Commissioner(Appeals)

Attested

(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.

To, qaT |,
M/s SIFCO Engineering Pvt Ltd e e Zon-aft ugae fafies,

Plot No. 4, Survey No. 163/1, witz 7° 4, 93 7° 163/1, THSES & |,
SIDC Main Road,

AT (AR ),
Veraval {Shapal‘}: Wl )
| District Rajkot.
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