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OIO No.

2/JC(AKS)/2019-20

tr

E{i{/

Date

29.11.2019

08.03.2021

ffsffiir grr, 3flTm (qftq), {rs+terrcqrRrd/
Passed by Shrl Akhllesh Kumar, Commissioner (Appeals),

Rajkot
qc-{ qrg6/ dTtr qr5fi/ scrgiF/ s-{rq-d qrTtr, aBtq ssr< t6/ +{rfir{q \,d+{F(,
rrs+e / qrq{rR / rri}igrqr arn sr{-sltfufi wrft nr wiqr t qG-+: /
Arising out of above mentioned OIO issued by AdditionauJoint/Deputy/Assistant Commissioner, Central

Excise/ST i GST,

Raikot / Jamnagar / Gandhidham :

q{ffi c nffi {r irq q?i sfl lNone & Address of the Appellant & Respondent

(A)

(0

(ii)

(iii)

(B)

M/s, I Tech Adt'ance Inlpectlon Se.vlces, Suiecy l{o. 245' Plot No. II, l{eal Ptagatl Steel screp, Opp
crartl sweraj Uandsl, Shaps! (Vcravall, RaJkot.

rs qGcr(i{ftq) + qfud fr6 qft ffifur n0} t sq'F rrffi I rrfu+ror } ,rceT s{frq sr{r {. ffi r tr/
Any peison dgfieved ty this Order-in-Appeal miy file an appeal to the appropriale authority in the followinB

Sqr ql6 ,l+{ sffrq cfrs qi t{rf( qffic;qrqrfu+<tr } ri+ q+.r,i*{ sffr{ rJis srf*ftqc ,rg++ ff Erc 358 $
tr-d \-1 G'fi B{fufiqc, 1994 ff err{I 86 i eiat* ffiE+a wr{ ff er r+ff t ti

Appea.l to Customs, Excise & Service Tax Appellate Tribunal under Section 35t} of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

qrff{rrr {qrfi + qqF-ird qS qrri frqr {ffi, ffiq siqr.{ {6 \l;i t{rr{ qff+{.{rqrfurflI ff fre}q +6, }E ats .i 2,

+r. *. qrr. ri Q-4. * + Tffi lrBrl r/

The special bench oI Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in a]l matters relating to classification and valuation.

trc-+fr cR:*d lat t a.irrc mr qffi + crr+ irs qS Tfft +rr srq.+*C Tarri erq rr.d l-{rr, sfrffiq q-rqrf}+-rq

(k)ff qBrc if#q frB+T,,Bf,rq a-q, a-rqrff ffi{ 3iqrat lr6rff{ra- a2".1tt1ffrfrvrQq rl

To the west resional bench of Cusloms. Excise & Service Tax Appellate Tribunal {CESTAT) at, 2'd Floor,
Bhauma-li Bhe\j/an, Asarwa Almedabad-38ool6in case of appea]s_otler than as mentioneal ln para l{4,

qftffqqrqrfu+rq h gcH af<vqr+'Gn fra Affi{T€rE $6 (q+{)lM, 2oo1,}ft{q6}3i t-d ftrfftd'ftq
.rtyqrra-sdqr{effitteSftrrql{rqGqrrrittst+'qq{vft+FIq,c-6tTqr<crq#qiq ,qrEftqtrl3rt{
{flcr rfl .{qr{r, 5qq 5 qrq qr Tsl6{,5 qrq E'rq q 50 qn4 sqq 6 nT{r 50 4rq tcq i rfrrt I t r+rr: '1,000/- -'rt,
S-OOO/- Fct 3l1rfl 1o-ooo/- r[A fl frsifl:< qrr cr6 ff cR dq, sir ffuik4 {r;6 fi qrrffr. Cdfu-{ qffiq arqrfufr;-qr
qf{ rnr + srrq+ {]-fEr{ 6 Trc ( rsrfl fl gr{rfid -erx 

+ ++ ara qra tgrr+a ++ crE ar(t rfr{r Tt{r qTrFq I r{Er4 ETc. +r
qr;a;a, +{ t Tq {rriqr d ETfl qrftq r6i 'idfu4 *ffrq -{rflft+.q 6} ,rqt fuT ii srn qrtrr (+ uriT) } f+q qr:rea-c-{ +
q[?r 500/- rcq {r ftEtF( Ei,6 

qEr F.{r trn ri

The aoneal lo the AnDellate Tribunal shall be liled in ouadruDlicate in form EA-3 / as orescribed under Rule
6 of C6ntral Excise'lADDesll Rules- 2ool and shall bt acco'moaiied asainst oni which at least should be
accomnanied bv d' f6e ol Rs. l.OO0/- Rs.SOdO/-- R-s.IO.OO0/ where amount of
dutvddmand/inreiesr/Denalw/refund is Lroto 5 La6.. 5 Lac to 50 Lac and dbovi 50 Lac resDect,velv in the
forrir of crosded bank'draft iri'favour of AsAt. Resistri of branch of anv nominated Dublic seitor ban.k of the
olace where the bench of anv nomlrated Dublic"sector bark of the Dla'ce where the'bench of the Tribunal is
lrtuated. Appllcation msde fo'r grant of stai shall be accompanied by'a fee of Rs. 500/-.

qffia qr+rD-fr{q i qcc,T 3{ffq, R- 3Tf}lt{q, tqq+ff sRT 86(1) +3i td t-{F{ 1iffi, 1994,*ft{q9(1) } a-{d

F:ffo( c.rr s.T.-si qrt emt t ff qr siift \'a rq+ qtq frff qrter + R-{a a{ffm ff Tft A, sffff cfi qrq t dqtr +t (s{t
+ g+ xfr xqrfrc {+t <rQr]l 3ft. F{t n 6q fr +rr 1m rF } rm, 16r }+rw ft rfu ,src $i Cl'r ,tr nrr qqr Eqtfl, sc(
S qrq qr T{+ 6q,S Trq E-qq {r 50 qrq rq( + 3nrfl50 {rq rqq + {f,lrs { i rccr: 1,000t sqt, 5,000/- qt }:ar{r
lo,ooo/- -ci $T FutR-a arr er.+ ff cfr dTn $t, fiult-a !Fi6 er lt.mn, idf+. s{ffiq ..{rulft)6"r fi tner + +o'rr+
rfren t rm t GrS rft qr4ffi &r * *+ ara -"nO teift-< *+-sre rrrr f*-cr rmr flAs r d"ifud srw q :r.rrn. i+ ff rq

.- oner l' 6r+r <rftq 16r ir;ft-< srffiq qrqrfur'T. uq ,r[cr fua t r er.r+ 3{ArT (* xt+) } ftE qrtfi-q{ f qrc 5oo/- 6cq
. sT huiftd ,fq rqr rrm ir,n r/

'' 
TLe aooeal under sub section lll ol Sectron 86 of the Finance Act. 1994. to the ADDeIlate Tribunal ShaI be
filid iil'ouadruDlica(e in Form S.T.5 as Drescribed under RuIe 9lll of the Service T:ri Rules- 1994. and Shall' be accoriroanietl bv a coov of the order dDoealed asainst lone of which shatl be certilied coDvl and should be

. adcomDa.riied bv a'fees ril'Rs. lo00/- wliire the aihount of service tax & interesl demalddd'& DenaIw levred
. of Rs. 5 Lal<hs'or less. Rs.5O00/. where the amount o[ service lax & interest demanded & oena-Itv l"evied is

more than five laldrs bul not exceedinp Rs. Filtv Lakhs. RS.IO.OOO/. where the amount 6f serriice Lax &
.ihlerest demanded & Denaltv levied is ilore thari fLfw Lakhs ruoees. in the form oI crossed bank draft rn

, favour of the Assistant Resislrar of the bench of nomiiated Publii Seitor Bank of the olace where the bench.' ofTribunal is situaled. / Aipplication made:or grant ofstay shall be accompanied by a lee of RS.5OO/

r€fu qqA

arffq entqf +iqr(Order-ln-Appeal No.) :

RAJ-EXCUS-00o-APP-006-202 I
qr?,r +T fr{i6 I 25.02.2021 qrft +-'a fi n-r,te r

Date ol urder: L)atc ot lssue:

----
.>-



...2...
(0 A-{ 3{8ft{q,1ee4ff lrrq 86 ffsc-$r{ra (2) qi (2A) + d(.t( rS fr r& qfi-m, t{rn{ lM, 1994,tftqc9(2) (i

9(2A) + ir{fi ftrrtft-d ys{ s.T. 7 + ft qr qinft \'q- cs't mq qErn, tdq sdrFr {6 3T{FrT qrg6 (q+m), ti*c !-.crq ll-ds er{r
qrftr qGn ff xFaqi dc* +t gr* * q'+ xft rrrFrc frft qGQ eii< qr$6 am rr{r{r{ qr{-s wr<r wq+, ?,*+ e-.rr< 1e;l
+{F{, * qffiq qrlrrFtrf{vr d in+{.I {S 6G 6I F?$ eA 4rir qrt{I & rR S {Fr i riqr {.ft drft I /
The aDDeal under sub se.tion l2t and (2Al of rhe section 8b the Finance Act 1994, shall be f ed in For ST.7 as
orescnbed under Rule 9 (21 &912A) ot rhe Senice Tax Rules, I994 ard shall be accompaJried by a copy of order
bf Commrssioner Central Excise or Commrssroner, Central Excise {Appeals) (one of which shall be a certified
copyt a-nd copv ot the order passed by lhe Commissionerauthorizing the Assistant Commissioner or Deputy
Coiinissioneiof Centr al Excise/ Service Tax to file the appeal before theAppeuale Tribunal.

(ii) ftqr eJq, An*{ sicr< 1I-"q qi t{rr{ qfi-.ftc ,rft'r<ur (e) } cft 3rtri + qrqt q idq s-icE {fs {&ft{q '1944 ff ur{r

35qs + 3iTtd, nfi Fffic a{fuft{q, 1994 ffsm83 +3i i t-{rdr fr fr<r.1ff.r€t, t{rqi{ItyR qfiifts f,r&rt"r t
3rfi-q rG qEq riqr< {6/+{r f{ qirr + 10 cfi{rfl' (107"), q{ qi.T \"i Eqt{r ffid t, cT Sqt{r, r< h+< gqf{r ffir {, 6r
rrrrtr+ Bcr qrq. sqfi f+ fi Err fi 3i iT qqr ft qr+ {rfi gffifi 

"c 
.rfil <s ri-s wq 4 3fi}6 I dr

Edq rrrre s5e, qs iqrf, i ia{-< .qirr G;g rrq clF+' + f{fr ,rIE-{ t
(i) elr.rl1 + + 3i{,td -6q

{ul tate qqrff frrrt'rr rrlot

{iii) iaiz qqr 1Mt :t' ft+q 6 + ,aria tq -+q
- Effi {{ f$ {s fi{r } crqtrrf ftftq (t'. 2) i{lofrsE 2014 t qFtq t T4 Erff 3rffiq vrlffi + (qn R-sr fi{
q,r< rff ei 3Tftq d {r{ € dtv

For arl appea.l to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is a.lso
made apilicable to Service Tax under Secriod 83 of the Finarce Act, 1994, ar appeal againlt this order shall lie
before th_e Tribunal on pel,Tnenl of I 006 of the duty demanded where dLlty or duiy and pena]ty a-re in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Centra.l Excise and Service Ta-x. 'Dutv Demanded" shall include :

(i) amount determined under Section I I D;
(ii) amount of erroneous Cenvat Credit ta-Iien;
(iii) amount payable under Rule 6 ofthe Cenvat Credit Rules

. provided further that the provisions of this Section shall not apply to the stay application and eppeals
pending before any appellate autrorify prior to the commencement oI the Finance (No.2l Act, 20 ] 4.

qr.d r-c6R ASTftHrr qr+fi :

Rcvlslon aDDlicatiortr to Govertlee,lt of IndLi
rq {r?er ff ,ii:1$ur{rk6r ftqRfud crst fr,nftq r+n ejo +E'Fiw, rsga ff qr.r 35EE + cqcqiT{ t :tnta-r+. qF+E,

i{TGr {.sr{, f{frr{qr 3fi+.r H,E-f, dzrqq, rrrq Grrm, trr {Frd, ff+< ffq rr<, drri qrtf , Tt REff- 1 l ooo , , *1 ftrr
qFIr qrl*[t /
A revisioir 'apDlicalion lies to the Under Secretarv. to the Covemment oI lndia. Revision Aoolication Unit.
Minislrv of Finance, DeDartment of Revenue. 4th I'loor. Jeevan DeeD Buildins. Pa-rliament Srie'et- New Delhi:
I 1000 f, under Section_35EE.of the CEA ) 944 in respec( of the following case, -{ovemed by first pr6viso to sub.
section lllof Section-358 ibid:

,,. sR crc * frff T6qr{ + qrri i. .rai .c+qrc Affi ql{ +I FEdr 6r(qr{ t ri€r{ .rd;r qr.rrFn h +tr{ qr Rffi .r;q frcqri cr frru, llfrt 116 rF., Gq(Etli3r( rlE-{rftin 6 etffi, fi tHi {srr rf6 t qr iiErrq T qrq h tr,iErvr * drrn, Efr +rrert IrI ftlff
rrsr, Td 

q qri + {trqrd + qrq{ qr/
In case of anv loss of eoods. where l}le loss occurs in transit from a factorv Lo a warehouse or to anorher fa.roru
or from one -warehou5e to inotller during the course of processing of th"e goods in a warehouse or in storag'e
whcther in a factory or in a warehouse

(ii) rrrc h qr{< Rffi <ry qr frr-+1 M?6,,t qriT i ftffi.r t ygn 6i crq rr $tt € ifrq Tcqrq Tq + g.. (ftn4 n qrrt t,
i qr.? drfl Fiff rrg qr *{ q1fu? ff ?rff tr /
In case.ot rebale 9f duty o-f excise on- goods-expoJtpd to anv country or rerrirory outside India o[ on excisable
mateflal Usect m the manulacture ol the good9 whlch are exDorted to any COUntr.i or territory OUtSide India.

(iiii qE rqrq etq fir qrrTr.r ftl R'n qr.r + <r:-. .rcr;i {r q-.rn A cr.] Ft'ln B-fi rl{r *r /
In case ofRoods'exported outsrdelndia aiport to NEpaJ or Bhutan, wirhoul pa'\,rnenl of dury.

(ivl qftitra rqrs t Tqr.{ erq + rTlrnra + fta ,n q& }ffe rq qtftqc lri rR+ ftfu{ Erqurit * rfi qrq # rri * rlrr ti.raer
nI {rTm (3{ft{) * arr ftt qtrF+qq ('r. 2).1998 ff lrrn 109 } sr.r fir< ff 116 rrfre 3rq-fl rrFmf} T, Tr Er< { qfu ftq
'rq tr/Credit of an\, duty allowed ro be utilized lowards pa\,Tnent of excise duw on I'inal products under the Drovisions
oI this Act or the_Rules made-lhgre ulder such oid-er is passed by rhe 

-Comm issibner (Appeals) on or aJter, the
dat e appoin ted under Sec. 109 of the Finarce (No.2) Aci , '1 99a.

(v) sqifir qra-<n ff A cftci cr{ nqr EA-a f, fr fi idq scr<< ff4 (3T{-m)ftqqEff,2oo1, + ft{q 9 + dc.t{ RfiEc a, Es
3[tcr t d]svr + 3 {16 } 3itii-d ff qrff qrQ'q r sritm rifi * sM {q qr?cr s qftm qGlrff i cft{i riffffqrff qGCt qrq

0 Hq rqr<,]-q qfuf+qq, 1944 ff rlr'r 35-EE + rO Buita rl.s fr 3r<rFft+qlrq + dt{ q( TR.6 ff cR dEr ff qf+
qrBtrr i
The ibove application shall be made in duplrcate in Form No. EA-8 as sDecified under Rule. 9 of Central Excise
lADDealsl RiJes. 2001 within 3 months fiom the date on which the drder sousht to be aDoeeled apainst is
aohimunicated and shall be accompanied bv two coDies each of the OIO and OrdEr In-ADDeal. lt shoula also be
accompanied by a copy of TR-6 Ctiallal evidencing'paymeat of prescribed fee es prescribed under Section 35-
EE of CEA, 1944, under Major Head ofAccount.

lvi) $fu"l ri<a il mv ftafifua ft*fta-qF, fi."rErcrfr ff qrff qrRq r

ff rar rrc \.+ {^rq rcq qr rr} frq dl--d rtri 2oo/- 6r Tr+rc F+{r qrq drr qR nq,r rrc \.6 are -ra i;+r+ fr it r-vn
l0oo -/ 6r Errdr{ Fh{I qrqr
The revisioi applicalion shall be accompanied bv a fee of Rs. 2OOl where the smounr involved in RuDees One
Lec or less and Rs. lOO0/- where the arhount in';olved is more thah Rupees One Lec.

{Dl fE Sq^3 t,r t^rs {q 3{46 Strrnr en^r+1 {q qr?{L+ frq ,tq EFr {It-dr{, lEtE 6rr + ftcr qr{r SrGtr ffi dq t At ECqI 6I fqqT TBt firq q Err4 + Ffq cqrfeftl 3TrfFtFr TfilrFF{gr +i E+ qqFf {t 6ila ga6r( ifil erF 3n{<n Fi-cr qrdr B I / In
case.if the order covers varioulnumbers of order- in Orisinai. fee lor each O.l.O. should be Daid in the a.forelaid
maniler, not withstandins the fact that the one aDDeallo the ADoellant Tribunal or the oie aDolication to the
Central Govt. As t}le casE may be, is filed ro avoitl scriploria r.i'<irk if excising Rs. I lal<h fee oTRs. l0O/- for
each.

(El qqnisitfua ql{rtr{ ry< *furftm, 1975, + 3rtE{-r t *1vn ar *?n qni (1Ir< qacr ff rft s{ frutfttr 6.50 (ct 6r
F{rqr{q {tq' t:t+-{ 4rn Etrn qrffur /
One cooir of aoolicatibn or O.l.O. as the case mav be. and the order of the adiudicatine authoritv sha.ll bear a
court fid stamu of Rs.6.50 as prescribed under Sctedtle-l )n terms of the Couft Fee ActJ 975, as amended.

(Fl tr|ql qtq, +ffq d;cr< ,f;d (.i n-{r6r 3Tffiq {r{rft6rq (fl{'AFd) 1M, 1982 t qfi ? qri 3rq riqftrd qrE+ d
sftqFia {n +ri ffi'# {F. fr sqm j{r+ffi{ ftqI nrdr Ar /
Attention is also invited to the rules covering thesd ahd other related matters contained in ttre Customs, Excise
and Service Appellate Tribunal {Procedurel Rules, I982.

(C) T{ dr+ffq yffi + 3rt{- flfuq r.i q d-iitrn qrrr6, E-qn $tr +{trc rr4lrrfl + frq, {ffi Mrq a-{qrtc
www.cbec-sov rn +l <tg flq'd n I /
For rhe elaBorate, detailed_iind latesl provisions relating to fihng of appeal to Lhe higher appellate authonty. the
appellanl may reler to the llepartmenlsl wet'slte wvr'w.cbec gov,ln

,:G\
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Appea( No: V2 / 26 / RAJ / 2020

:: ORDER-IN.APPEAL::

M/s I Tech Advance lnspection Services, Rajkot (hereinafter referred to

os "Appettant") fited Appeat No. V2l26lRAJ/2020 against Order-in-Original No.

2/JC(AKS)/2019-20 dated 79.11.7019 (hereinofter referred to as 'impugned

order') passed by the Joint Commissioner, Centrat GST &. Centrat Excise, Rajkot

(hereinafter referred to as "adjudicating authority").

7. The facts of the case, in brief, are that the Appetlant was engaged in

providing 'Technical lnspection and Certification Agency Services' and was

registered with Service Tax department under Registration No.

AACFI8307E5T001 . lnvestigation carried out against the Appettant reveated that

they had carried out radiographic testing process on various metattic

components and had charged and cottected service tax from their clients but had

short paid / not paid service tax in Government Account during the period from

January, 2013 to June, 2017. The investigation further revealed that the

AppeLtant had also failed to fite ST-3 Returns for the said period.

2.1 lnvestigation cutminated into issuance of Show Cause Notice No. V.ST/AR-

Vll/DlV-RJr-ll/ADC(RKC)/5/2018-19 dated 7.9.2018 catting the Appettant to show

cause as to why Service Tax amount of Rs. 89,40,454l- shoutd not be demanded

and recovered from them under proviso to Section 73(1) of the Finance Act,

1994 (hereinafter referred to as 'Act') atong with interest under Section 75 and

also proposing imposition of penatty under Sections 76,77 and 78 of the Act. The

notice atso proposed recovery of late fee under Section 70 read with Rute 7C of

the Service Tax Rules, 1994 for faiture to fite ST-3 Returns.

2.2 The above Show Cause Notice was adjudicated v'ide the impugned order,

which confirmed demand of Service Tax of Rs. 89,40,4541- under proviso to

Section 73(1) and ordered folits recovery along with interest under Section 75

of the Act and atso imposed penatty of Rs. 89,40,454l- under Section 78 of the

Act, penalty of Rs. 2,00,000/- under Section 70 and penatty of Rs. 10,000/-

each under Section 77(1)(b), Section 77(1)(c), Section 77(1\(e\ and Section 77(2)

of the Act.

t Being aggrieved, the Appettant has preferred the present appeal on

various grounds, inter alio, as under:-

" (i) The adjudicating authority has erred in confirming service tax

demand of Rs.89,40,454l-; that the adjudicating authority erred in
valuation of taxable service provided by them for the period under

reference.

Page 3 of 12
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Appeat No: V2 / 76 / RAJ 12020

(ii) The adjudicating authority has erred in not attowing them the

benefit of Notification No. 2512012-ST dated 20.6.2012 and Notification

No. 214186-CE dated 25.3.1986.

(iii) The adjudicating authority has erred in imposing penatty under

Sections 70, 77 and 78 of the Act; that the adjudicating authority has

erred not taking cognizance of payment made by them before issuance of

Show Cause Notice wh'ite imposing penalty under Section 78.

4. Personal Hearing in the matter was scheduted in virtual mode on

26.8.2020, 11.9.2020,28.9.2020,30.12.2020, 12.'t.2071 ,27.1 .2021 ,11.7.2021

and 23.2.2021 . However, the Appellant did not give consent for hearing on any

of the dates but instead sought adjournments on various grounds.

4.1 In repty to letter fixing hearing on73.2.2021, the Appeltant mailed letter

dated 22,2,2021 , wherein they, inter atia, contended that they are not running

merely simpte testing service but an engineering diagnostic centre where after

diagnosing the defects, if any, they have necessary machines and assets to carry

out corrections on the said defects. Thus, they are engaged in job work and

hence, entitted to exemption as per St. No. 30 of Notification No. 2512012-57

dated 20.6.2012 read with Notification No. 214/86-CE dated 25.3.1986. The

Appettant requested to remand the matter to the adjudicating authority to

decide whether activities carried out by them are covered under services or job

work activity,

4.2 The Appettant again submitted additiona[ submission vide [etters dated

23.2.7021 , inter alia, contending that they were under bona fide betief that the

services rendered by them were not liable to service tax in terms of Notification

No.25/2012 dated 20.6.20'12 and hence, they had not even collected the service

tax. The Appetlant further pteaded that in the absence of any contemptuous

conduct or detiberate evasion of tax, no penalty under section 78 may be

imposed. They raised fottowing additional grounds in terms of Section 35A of the

Central Excise Act, 1944, as applicable to service tax:

(i) They had not charged and cotlected service tax during certain

period and hence, they were etigibte for cum-tax benefit in terms of

Section 67(Z) of the Act.

(ii) They had submitted detaits of Cenvat credit avaitabte with them

during recording of statement, however, the adjudicating authority has

not considered white determining service tax tiability.

Page 4 of 1L
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4.3 | find that sufficient hearing opportunities have been granted to the

Appetlant and no further adjournment can be granted. l, therefore, take up the

appea[ for decision on the basis of grounds raised in appeal memorandum and

submission made vide letters dated 22.7.2021 and 23.2.202'l .

5. Before taking up the appeal for decision, I take up the miscellaneous

apptication fited by the Appellant for condonation of delay in fiting appea[

stating that they received impugned order on 17.12.2019 but fited appeal on

17.3.2020, which is beyond period of 2 months. The Appettant requested to

condone detay in fiting appeal on the grounds that their consuttant was busy

with work retated to finalization of GST annual return; that the Accountant of

the firm who was handting the matters [eft their firm and new Accountant had

to compited required details. I find that the Appettant had fited appeal beyond 2

months from receipt of impugned order but within further period of one month.

Considering the reasons put forth by the Appettant, l, under proviso to Section

85(3A) of the Act, condone delay in fiting appeal and take up the appea[ for

decision on merit.

6. I have carefutty gone through the facts of the case, the impugned order

and grounds raised in Appeal Memorandum. The issue to be decided in the

present appeal is whether the impugned order confirming service tax demand of

Rs.89,40,454/- and imposing pena[ty under Sections 70,77 and 78 of the Act, is

correct, [ega[ and proper or not.

7. On going through the records, I find that an offence case was booked

against the Appetlant for evasion of service tax. Investigation carried out against

the Appettant reveated that they had carried out radiographic testing process on

various metaltic components, which was covered within definition of 'service'in

terms of Section 658(44) of the Act. The investigation further revealed that they

had charged and cotlected service tax from their clients but had short paid / not

paid service tax in Government Account during certain period from January,

2013 to June,2017 and failed to fite ST-3 Returns for the said period.

B. lt is pertinent to examine the findings recorded at Para 14.3 and Para 14.4

of the impugned order, which are reproduced as under:

*14.3 I find that during investigations, statement of Shri Chintal Gajera, Partner of

the Noticee firm, who was looking after entire day to day work of their firm, was

recorded on 23.11.2016 under Section 14 of the Central Excise Act, 1944 read with

Section 83 ofthe Finance Act, 1994, wherein he has categorically admitted that.........

l,l/s. I Tech Advance lnspection Services, Rajkot carry out radiographic testing
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processes on various metallic comPonents viz. castings received from various sen)ice

recipients/manufacturers of castings. Radiogrdphy is a kind of Non Destructive

Testing Process ?''lDT) which is performed in semi-finished or finished stage of

manufacturing or bejore final fetlling process as per Finol Purchaser's requirements.

Such requirement, covers pqrticulqr defect type and its level or lo meet dimension

tolerances. .......... For providing services, we use machineries viz. Radiography

Camera, ll'elding Machine, Compressor etc. snd raw materials Radiographic Film. "

14.4 I further find that when specifically asked about charging of Service Tax from

their clients, he admitted that "Yes, our firm has charged and collected Service Tax in

invoices raised to our Service Recipients for the period from January 2013 to

30.09.2014 and further for period from 01.10.2015 till date. We have not charged or

collected service tax in respect of services provided to various service recipients for

the period 01.10.2014 to 31.09.2015 and availed exemption benefit of Notification

No. 2512012-ST d ated 20.06.2012 read with Notification No. 214l86-C8."

8.'l As per findings recorded above, it is observed that the Appeltant carried

out radiographic testing processes on various metaltic components viz. castings

rece'ived from their clients. Such test was carried out using Radiography camera,

Radiographic Film etc. to find out any defect in casting and its [eve[ or to meet

dimension toterances. The Appetlant had issued invoices with description

'service charges for testing of castings' as recorded in para 14.7 of the impugned

order. The Appettant had obtained service tax registration under the category of

'Technical lnspection and Certification Agency Services' and had atso charged

and coltected service tax from their ctients during certain period as per findings

in the impugned order. From the nature of activities undertaken by the

Appettant, I am of the considered view that the same is covered as service

within the meaning of Section 658(44) of the Act and the Appeltant is liable to

pay service tax on consideration received by them. I rety on the Order passed by

the Hon'bte CESTAT, Chennai in the case of Super Quaiity Services reported as

2016 (42) S.T.R. 538 (Tri. - Chennai) passed on similar issue. ln the said case,

the party was carrying out radiographic testing on industrial castings so as to

identify any defects on the castings by using x-ray fitm through Radiography

testing. The Tribunal hetd that such activity was covered under 'Technical

lnspection and Certification Agency Services' in terms of Section 65(105)(zzi) of

the Finance Acl, 1994. lfind that with effect from 1.7.2012, there is no

requirement to ctassify service under specific taxabte category, however, there

is no denying the fact that the activities carried out by the Appettant was

covered within the term 'service' defined under Section 658(44) of the Act and
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9. The Appeltant has contended that the adjudicating authority had erred in

denying them the benefit of Notification No. 2512012-ST dated 20.6.2012 and

Notification No. 214l86-CE dated 25.3.'1986. On going through the impugned

order, I find that the Appetlant was given several opportunities of personal

hearings but the Appettant did not appear before the adjudicating authority nor

fited any repty to Show Cause Notice. However, I find that the adjudicating

authority has deatt with the issue as per findings recorded at para 14.7 of lhe

impugned order reproduced as under:

*14.7 
On the basis ofdata collected from the Noticee during investigation, I find

that the Noticee had provided services of "Technical lnspection and Testing

Certification" in respect of Castings received from their clients. They issued

certificates to their clients after testing about fitness ofthe products forwarded by their

clients. According to the Noticee, they were doing jobwork as a manufacturer and

hence the services provided by them were exempted under Notification No. 2512012-

ST dated 30.6.2012 read with Notification No. 214l86-CE. However, I find that the

Noticee were only doing testing of products with the instruments viz. Radiography

Camera, Welding Machine, Compressor etc, and Radiographic film. The testing of

castings to find out any defect with the help of above instruments cannot be

considered as a manufacturing process on job work. The Noticee used to issue

invoices for service charges for testing of castings only. They also raised invoices

containing Service Tax and in some cases they have collected service tax from their

clients. Thus, the above contentions made by the Partner of the Noticee in his

statement is not tenable and therefore, I reject the same."

9.1 lt is further observed that Notification No. 214l86-CE dated 25.3.1986

granted exemption to the job worker from payment of Central Excise duty when

goods were sent by the Principal manufacturer on fottowing the procedure

prescribed in the said notification. I reproduce relevant portion of the said

notification as under:

"The exemption contained in this notification shall be applicable only to the said

goods in respect of which,-

(i) the supplier ofthe raw materials or semi-finished goods gives an undertaking to the

Assistant Collector of Central Excise having jurisdiction over the factory of the job

worker that the said goods shall be -

(a) used in or in relation to the manufacture ofthe final products in his factory; or

(b)...

Page 7 of 10-

it is liable to service tax as the said service was not covered under negative list

under Section 66D of the Act.

,'-,--'ffi.}

L



Appeat No: v2/26/RAJ /2020

(c,

(d)

(ii) the said supplier produces evidence that the said goods have been used or removed

in the manner prescribed above; and

(iii) the said supplier undertakes the responsibilities of discharging the liabilities in

respect ofCentral Excise duty leviable on the final products."

Explanation I -
For the purpose of this notification, the expression Job work' means processing or

working upon of raw materials or semi finished goods supplied to the job worker, so

as to complete a part or whole of the process resulting in the manufacture or finishing

of an article or any operation which is essential for the aforesaid process."

Since, the activities carried out by the AppeLtant was 'service' as hetd by

me in para supra, the said activities does not get covered under the expression

'job work' given in Explanation 1 supra and consequentty, Notification No.

214/86-CE dated 25.3.'1986 has no appticabitity in the present case. l, therefore,

discard the contention raised by the Appetlant being devoid of merit.

'10. lt is pertinent to mention here that the Appe[tant had opted for

'Votuntary Comptiance Encouragement Scheme, 2013' (VCES-2013) and had

discharged their service tax liabitity in respect of services in question for the

period up to December, 2012 as recorded in impugned order. The Appettant

continued to provide said Technical lnspection and Certification Agency Service

thereafter and atso cotlected service tax from their clients but did not deposit

the same in Government account during certain period from January, 2013 to

June,2017, as reveated during investigation and has been admitted by the

partner of the Appetlant. lf the said service provided by them was not taxabte as

ctaimed by the Appettant, then there was no justifiabte reason for them to

charge and cottect service tax from their clients. When any amount is cotlected

as Service tax, it is required to be deposited to the Government account as

stipulated in Section 73A of the Act but the Appetlant failed on this count.

Further, the Appe[ant did not file prescribed ST-3 Returns for the period from

January, 2013 to June,2017, ostensibty to hide their tiabitity from the

Department. A[[ these evidences point to the fact that the Appe[[ant was

invotved in deliberate evasion of service tax during a[[ these years.

Further, I examine two additionat grounds raised by the Appellant vide

, .' .'.-_i ..,-t", Page 8 of 12
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letters dated 23.2.2021 by resorting to Section 35A of the Central Excise Act,

1944. The Appettant has contended that they were having Cenvat credit

available in their Cenvat credit account but the adjudicating authority had not

considered the same while determining service tax liabitity. The second ground

raised by the Appettant is that they were etigible for cum-tax benefit since they

had not charged service tax during certain period. Admittedty, the Appeltant had

not raised these two issues before the adjudicating authority during adjudication

proceedings. The Appeltant has also not raised these issues in appeal

memorandum fited before this appetlate authority but onty cursority raised these

issues in their tetter daLed23.2..2021. lfind that Section 35A of the Central

Excise Act, 1944 has not been made app[icabte to service tax by Section 83 of

the Finance Act, 1944 and there is no provision in Section 85 of the Finance Act,

1994 to raise at appeal stage any new ptea, which has not been raised eartier

before tlie adjudicating authority. l, therefore, hotd that the AppeLtant cannot

raise any new ground which has not been agitated before the adjudicating

authority. I discard both these new grounds for the above reasons.

12. ln view of discussion and findings above, I hotd that the Appettant was

rightty hetd [iabte to pay service tax by the adjudicating authority. l, therefore,

uphotd the confirmation of service tax demand of Rs. 89,40,454l-. Since demand

is uphetd, it is natural that confirmed demand is required to be discharged atong

with interest. l, therefore, uphotd recovery of interest under Section 75 ibid.

13. As regards penalty imposed under Section 78 of the Act, the Appeltant has

pteaded that they were under bono fide betief that the services rendered by

them were not liabte to service tax in terms of Notification No. 25l2012 dated

70.6.7012 and hence, they had not even collected the service tax. The Appetlant

further pteaded that in the absence of any contemptuous conduct or detiberate

evasion of tax, no penalty under section 78 may be imposed. I find that one can

have bona /ide betief due to decisions of the Hon'ble High Court/CESTAT hotding

that service tax was not payabte or any instructions / Circutar issued by CBIC on

the subject matter. However, the appeltant has not brought on records any case

....,..',.\ taw / Board's lnstructions or given any reason / justification as to why they were

'1,':,ho[ding such belief. On the contrary, it is on record that the Appettant had

t, fegistered themselves under the category of Technicat lnspection and

.: .ir,'Certification 
Agency Services'. The partner of the Appetl.ant firm had admitted

.:..--'--'' during investigation that they had charged and cottected service tax from their

clients but did not deposit in Government account. The non-payment of service
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tax by the Appeltant was unearthed onty during investigation carried out by the

Department. They had atso not fited any ST-3 Returns during the entire period

and hence they had not declared their tiabitity to the Department. Had there

been no investigation by the Department, the non-payment of service tax by the

Appetlant woutd have gone unnot'iced. So, there was suppression of facts

invotved in the present case with intent to evade service tax.

13.1. latso find from the impugned order that the Appettant had opted for

Votuntary Compliance Encouragement Scheme (VCES) 2013 and had discharged

their service tax liabitity in respect of the services in question for the period up

to December, 2012. Hence, it is apparent from the facts emerging from records

that the Appeltant had knowledge about their tax liabitity. Subsequently, they

had charged service tax and collected it from their clients for certain period as

recorded in the impugned order but faited to deposit the same in government

account as mandated by [aw. Hence, the appettant is a habitual offender

involved in evasion of service tax. Since the Appettant suppressed the facts of

non-payment of Service Tax with intent to evade payment of tax, penatty under

Section 78 of the Act is mandatory as has been held by the Hon'ble Supreme

Court in the case of Rajasthan Spinning &. Weaving Mi[[s reported as 2009 (238)

E.L.T. 3 (S.C.), wherein it is hetd that when there are ingredients for invoking

extended period of limitation for demand of duty, imposition of penalty under

Section 11AC is mandatory. The ratio of the said judgment appties to the facts of

the present case. l, therefore, uphold penatty of Rs. 89,40,454l- imposed under

Section 78 of the Act.

14. I find that the adjudicating authority has imposed penatty of Rs. 10,000/-

each under Section 77(1)(b), Section 77(1)(c), Section 77(1)(e) and Section 77(2)

of the Act for faiting to keep, maintain books of accounts and other documents

as required under the act, faiting to produce documents calted upon during the

investigation, faiture to issue invoices to their ctients showing a[[ the detaits,

faiture to assess correct service tax tiabitity respectivety. I concur with the

findings of the adjudicating authority and uphotd imposition of penatty Section

77 (1\(b), Section 77 (1)(c), Section 77(1 )(e) and Section 77 (2) of the Act.

15. As regards the late fees imposed under Section 70 of the Act, I find that

the Appe[tant was registered with service tax but they faited to fite ST-3 returns

for the period from January, 2013 to June, 2017. Hence, the Appellant has been

rightty hetd liabte for late fees under Section 70 of the Act. l, therefore, uphotd
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late fees amount of Rs. 2,00,000/- under Section 70 of the Act.

16. ln view of the above, I uphotd the impugned order and reject the appeal.

olM gRr (d 61 -r{ orfr( fl Fq.Rr sqi-ft'dth t frqr qrm tr17.

17. The appeat fited by the Appettant is disposed off above.

f)
(AKHTLESH KUMAR)

Commissioner (Appeats)

*#f,'

Attested

d.
(V.T.SHAH)

Superintendent (Appeats)
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To,

M/s I Tech Advance lnspection Services,
Survey No. 245,

Ptot No. N, Near Pragati Steel Scrap,

Opp Gram Swaraj Manada[,
5hapar (Veravat),

Rajkot.
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