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:: ORDER-IN-APPEAL ::

M/s | Tech Advance Inspection Services, Rajkot (hereinafter referred to
as “Appellant”) filed Appeal No. V2/26/RAJ/2020 against Order-in-Original No.
2/JC(AKS)/2019-20 dated 29.11.2019 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST & Central Excise, Rajkot

(hereinafter referred to as “adjudicating authority”).

F The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Technical Inspection and Certification Agency Services’ and was
registered with Service Tax department wunder Registration No.
AACFI8307ESTO001. Investigation carried out against the Appellant revealed that
they had carried out radiographic testing process on various metallic
components and had charged and collected service tax from their clients but had
short paid / not paid service tax in Government Account during the period from
January, 2013 to June, 2017. The investigation further revealed that the
Appellant had also failed to file ST-3 Returns for the said period.

2.1 Investigation culminated into issuance of Show Cause Notice No. V.5T/AR-
VII/DIV-RJT-1I/ADC(RKC)/5/2018-19 dated 7.9.2018 calling the Appellant to show
cause as to why Service Tax amount of Rs. 89,40,454/- should not be demanded
and recovered from them under proviso to Section 73(1) of the Finance Act,
1994 (hereinafter referred to as 'Act’) along with interest under Section 75 and
also proposing imposition of penalty under Sections 76, 77 and 78 of the Act. The
notice also proposed recovery of late fee under Section 70 read with Rule 7C of
the Service Tax Rules, 1994 for failure to file ST-3 Returns.

2.2 The above Show Cause Notice was adjudicated vide the impugned order,
which confirmed demand of Service Tax of Rs. 89,40,454/- under proviso to
Section 73(1) and ordered for its recovery along with interest under Section 75
of the Act and also imposed penalty of Rs. 89,40,454/- under Section 78 of the
Act, penalty of Rs. 2,00,000/- under Section 70 and penalty of Rs. 10,000/-
each under Section 77(1)(b), Section 77(1)(c), Section 77(1)(e) and Section 77(2)
of the Act.

R Being aggrieved, the Appellant has preferred the present appeal on

L

| various grounds, inter alia, as under:-

(1) The adjudicating authority has erred in confirming service tax
demand of Rs. 89,40,454/-; that the adjudicating authority erred in

valuation of taxable service provided by them for the period under
reference.
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(i)  The adjudicating authority has erred in not allowing them the
benefit of Notification No. 25/2012-5T dated 20.6.2012 and Notification
No. 214/86-CE dated 25.3.1986.

(iili) The adjudicating authority has erred in imposing penalty under
Sections 70, 77 and 78 of the Act; that the adjudicating authority has
erred not taking cognizance of payment made by them before issuance of

Show Cause Notice while imposing penalty under Section 78.

4, Personal Hearing in the matter was scheduled in virtual mode on
26.8.2020, 11.9.2020, 28.9.2020, 30.12.2020, 12.1.2021, 27.1.2021, 11.2.2021
and 23.2.2021. However, the Appellant did not give consent for hearing on any

of the dates but instead sought adjournments on various grounds.

4.1 In reply to letter fixing hearing on 23.2.2021, the Appellant mailed letter
dated 22.2.2021, wherein they, inter alia, contended that they are not running
merely simple testing service but an engineering diagnostic centre where after
diagnosing the defects, if any, they have necessary machines and assets to carry
out corrections on the said defects. Thus, they are engaged in job work and
hence, entitled to exemption as per Sl. No. 30 of Notification No. 25/2012-ST
dated 20.6.2012 read with Notification No. 214/86-CE dated 25.3.1986. The
Appellant requested to remand the matter to the adjudicating authority to
decide whether activities carried out by them are covered under services or job
work activity.

4.1 The Appellant again submitted additional submission vide letters dated
23.2.2021, inter alia, contending that they were under bona fide belief that the
services rendered by them were not liable to service tax in terms of Notification
No. 25/2012 dated 20.6.2012 and hence, they had not even collected the service
tax. The Appellant further pleaded that in the absence of any contemptuous
conduct or deliberate evasion of tax, no penalty under section 78 may be
imposed. They raised following additional grounds in terms of Section 35A of the
Central Excise Act, 1944, as applicable to service tax:

(1) They had not charged and collected service tax during certain

period and hence, they were eligible for cum-tax benefit in terms of

Section 67(2) of the Act.

(ii)  They had submitted details of Cenvat credit available with them

during recording of statement, however, the adjudicating authority has

not considered while determining service tax liability.

—
. "
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4.3 | find that sufficient hearing opportunities have been granted to the
Appellant and no further adjournment can be granted. |, therefore, take up the
appeal for decision on the basis of grounds raised in appeal memorandum and
submission made vide letters dated 22.2.2021 and 23.2.2021.

2 Before taking up the appeal for decision, | take up the miscellaneous
application filed by the Appellant for condonation of delay in filing appeal
stating that they received impugned order on 17.12.2019 but filed appeal on
17.3.2020, which is beyond period of 2 months. The Appellant requested to
condone delay in filing appeal on the grounds that their consultant was busy
with work related to finalization of GST annual return; that the Accountant of
the firm who was handling the matters left their firm and new Accountant had
to compiled required details. | find that the Appellant had filed appeal beyond 2
months from receipt of impugned order but within further period of one month.
Considering the reasons put forth by the Appellant, |, under proviso to Section
85(3A) of the Act, condone delay in filing appeal and take up the appeal for

decision on merit.

6. | have carefully gone through the facts of the case, the impugned order
and grounds raised in Appeal Memorandum. The issue to be decided in the
present appeal is whether the impugned order confirming service tax demand of
Rs. 89,40,454/- and imposing penalty under Sections 70, 77 and 78 of the Act, is

correct, legal and proper or not.

gk On going through the records, | find that an offence case was booked
against the Appellant for evasion of service tax. Investigation carried out against
the Appellant revealed that they had carried out radiographic testing process on
various metallic components, which was covered within definition of ‘service’ in
terms of Section 65B(44) of the Act. The investigation further revealed that they
had charged and collected service tax from their clients but had short paid / not
paid service tax in Government Account during certain period from January,
2013 to June, 2017 and failed to file ST-3 Returns for the said period.

8. It is pertinent to examine the findings recorded at Para 14.3 and Para 14 .4

of the impugned order, which are reproduced as under:

I find that during investigations, statement of Shri Chintal Gajera, Partner of
the Noticee firm, who was looking after entire day to day work of their firm, was
recorded on 23.11.2016 under Section 14 of the Central Excise Act, 1944 read with
Section 83 of the Finance Act, 1994, wherein he has categorically admitted that “ ...

M/s. I Tech Advance Inspection Services, Rajkot carry out radiographic testing
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processes on various metallic components viz. castings received from various service
recipients/manufacturers of castings. Radiography is a kind of Non Destructive
Testing Process (NDT) which is performed in semi-finished or finished stage of
manufacturing or before final fettling process as per Final Purchaser's requirements.
Such requirement, covers particular defect type and its level or to meet dimension
tolerances. ......... For providing services, we use machineries viz. Radiography

Camera, Welding Machine, Compressor etc. and raw materials Radiographic Film."

14.4 1 further find that when specifically asked about charging of Service Tax from
their clients, he admitted that *Yes, our firm has charged and collected Service Tax in
invoices raised to our Service Recipients for the period from January 2013 to
30.09.2014 and further for period from 01.10.2015 till date. We have not charged or
collected service tax in respect of services provided to various service recipients for
the period 01.10.2014 to 31.09.2015 and availed exemption benefit of Notification
No. 25/2012-ST dated 20.06.2012 read with Notification No. 214/86-CE.”

8.1  As per findings recorded above, it is observed that the Appellant carried
out radiographic testing processes on various metallic components viz. castings
received from their clients. Such test was carried out using Radiography camera,
Radiographic Film etc. to find out any defect in casting and its level or to meet
dimension tolerances. The Appellant had issued invoices with description
‘service charges for testing of castings’ as recorded in para 14.7 of the impugned
order. The Appellant had obtained service tax registration under the category of
‘Technical Inspection and Certification Agency Services’ and had also charged
and collected service tax from their clients during certain period as per findings
in the impugned order. From the nature of activities undertaken by the
Appellant, | am of the considered view that the same is covered as service
within the meaning of Section 65B(44) of the Act and the Appellant is liable to
pay service tax on consideration received by them. | rely on the Order passed by
the Hon'ble CESTAT, Chennai in the case of Super Quality Services reported as
2016 (42) S.T.R. 538 (Tri. - Chennai) passed on similar issue. In the said case,
the party was carrying out radiographic testing on industrial castings so as to
identify any defects on the castings by using x-ray film through Radiography
testing. The Tribunal held that such activity was covered under ‘Technical
Inspection and Certification Agency Services’ in terms of Section 65(105)(zzi) of
the Finance Act, 1994. | find that with effect from 1.7.2012, there is no
requirement to classify service under specific taxable category, however, there
is no denying the fact that the activities carried out by the Appellant was
covered within the term ‘service’ defined under Section 65B(44) of the Act and

AN\ Page 6 of 12
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it is liable to service tax as the said service was not covered under negative list
under Section 66D of the Act.

9. The Appellant has contended that the adjudicating authority had erred in
denying them the benefit of Notification No. 25/2012-ST dated 20.6.2012 and
Notification No. 214/86-CE dated 25.3.1986. On going through the impugned
order, | find that the Appellant was given several opportunities of personal
hearings but the Appellant did not appear before the adjudicating authority nor
filed any reply to Show Cause Notice. However, | find that the adjudicating
authority has dealt with the issue as per findings recorded at para 14.7 of the
impugned order reproduced as under:

“14.7 On the basis of data collected from the Noticee during investigation, | find
that the WNoticee had provided services of “Technical Inspection and Testing
Certification™ in respect of Castings received from their clients. They issued
certificates to their clients after testing about fitness of the products forwarded by their
clients. According to the Noticee, they were doing jobwork as a manufacturer and
hence the services provided by them were exempted under Notification No. 25/2012-
ST dated 30.6.2012 read with Notification No. 214/86-CE. However, 1 find that the
Noticee were only doing testing of products with the instruments viz. Radiography
Camera, Welding Machine, Compressor etc. and Radiographic film. The testing of
castings to find out any defect with the help of above instruments cannot be
considered as a manufacturing process on job work. The Noticee used to issue
invoices for service charges for testing of castings only. They also raised invoices
containing Service Tax and in some cases they have collected service tax from their
clients. Thus, the above contentions made by the Partner of the Noticee in his

statement is not tenable and therefore, | reject the same.”

9.1 It is further observed that Notification No. 214/86-CE dated 25.3.1986
granted exemption to the job worker from payment of Central Excise duty when
goods were sent by the Principal manufacturer on following the procedure
prescribed in the said notification. | reproduce relevant portion of the said

notification as under:

“The exemption contained in this notification shall be applicable only to the said
goods in respect of which,-
(i) the supplier of the raw materials or semi-finished goods gives an undertaking to the
Assistant Collector of Central Excise having jurisdiction over the factory of the job
/ worker that the said goods shall be -

(a) used in or in relation to the manufacture of the final products in his factory; or

(b) ...
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ich
(dy ...

(ii) the said supplier produces evidence that the said goods have been used or removed
in the manner prescribed above; and
(iii) the said supplier undertakes the responsibilities of discharging the liabilities in

respect of Central Excise duty leviable on the final products.”

Explanation 1 —

For the purpose of this notification, the expression ‘job work’™ means processing or
working upon of raw materials or semi finished goods supplied to the job worker, so
as to complete a part or whole of the process resulting in the manufacture or finishing

of an article or any operation which is essential for the aforesaid process.”

Since, the activities carried out by the Appellant was ‘service’ as held by
me in para supra, the said activities does not get covered under the expression
‘job work’ given in Explanation 1 supra and consequently, Notification No.
214/86-CE dated 25.3.1986 has no applicability in the present case. |, therefore,
discard the contention raised by the Appellant being devoid of merit.

10. It is pertinent to mention here that the Appellant had opted for
‘Voluntary Compliance Encouragement Scheme, 2013' (VCES-2013) and had
discharged their service tax liability in respect of services in question for the
period up to December, 2012 as recorded in impugned order. The Appellant
continued to provide said Technical Inspection and Certification Agency Service
thereafter and also collected service tax from their clients but did not deposit
the same in Government account during certain period from January, 2013 to
June, 2017, as revealed during investigation and has been admitted by the
partner of the Appellant. If the said service provided by them was not taxable as
claimed by the Appellant, then there was no justifiable reason for them to
charge and collect service tax from their clients. When any amount is collected
as Service tax, it is required to be deposited to the Government account as
stipulated in Section 73A of the Act but the Appellant failed on this count.
Further, the Appellant did not file prescribed 5T-3 Returns for the period from
January, 2013 to June, 2017, ostensibly to hide their liability from the
Department. All these evidences point to the fact that the Appellant was

involved in deliberate evasion of service tax during all these years.

11.  Further, | examine two additional grounds raised by the Appellant vide

.,“‘1
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letters dated 23.2.2021 by resorting to Section 35A of the Central Excise Act,
1944, The Appellant has contended that they were having Cenvat credit
available in their Cenvat credit account but the adjudicating authority had not
considered the same while determining service tax liability. The second ground
raised by the Appellant is that they were eligible for cum-tax benefit since they
had not charged service tax during certain period. Admittedly, the Appellant had
not raised these two issues before the adjudicating authority during adjudication
proceedings. The Appellant has also not raised these issues in appeal
memorandum filed before this appellate authority but only cursorily raised these
issues in their letter dated 23.2.2021. | find that Section 35A of the Central
Excise Act, 1944 has not been made applicable to service tax by Section 83 of
the Finance Act, 1944 and there is no provision in Section B5 of the Finance Act,
1994 to raise at appeal stage any new plea, which has not been raised earlier
before the adjudicating authority. |, therefore, hold that the Appellant cannot
raise any new ground which has not been agitated before the adjudicating

authority. | discard both these new grounds for the above reasons.

12. In view of discussion and findings above, | hold that the Appellant was
rightly held liable to pay service tax by the adjudicating authority. |, therefore,
uphold the confirmation of service tax demand of Rs. 89,40,454/-. Since demand
is upheld, it is natural that confirmed demand is required to be discharged along
with interest. |, therefore, uphold recovery of interest under Section 75 ibid.

13.  Asregards penalty imposed under Section 78 of the Act, the Appellant has
pleaded that they were under bona fide belief that the services rendered by
them were not liable to service tax in terms of Notification No. 25/2012 dated
20.6.2012 and hence, they had not even collected the service tax. The Appellant
further pleaded that in the absence of any contemptuous conduct or deliberate
evasion of tax, no penalty under section 78 may be imposed. | find that one can
have bona fide belief due to decisions of the Hon’ble High Court/CESTAT holding
that service tax was not payable or any instructions / Circular issued by CBIC on
the subject matter. However, the appellant has not brought on records any case
law / Board’s Instructions or given any reason / justification as to why they were

\holding such belief. On the contrary, it is on record that the Appellant had
.__"I!egistered themselves under the category of Technical Inspection and
" Certification Agency Services'. The partner of the Appellant firm had admitted

during investigation that they had charged and collected service tax from their

clients but did not deposit in Government account. The non-payment of service
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tax by the Appellant was unearthed only during investigation carried out by the
Department. They had also not filed any ST-3 Returns during the entire period
and hence they had not declared their liability to the Department. Had there
been no investigation by the Department, the non-payment of service tax by the
Appellant would have gone unnoticed. So, there was suppression of facts

involved in the present case with intent to evade service tax.

13.1. | also find from the impugned order that the Appellant had opted for
Voluntary Compliance Encouragement Scheme (VCES) 2013 and had discharged
their service tax liability in respect of the services in question for the period up
to December, 2012. Hence, it is apparent from the facts emerging from records
that the Appellant had knowledge about their tax liability. Subsequently, they
had charged service tax and collected it from their clients for certain period as
recorded in the impugned order but failed to deposit the same in government
account as mandated by law. Hence, the appellant is a habitual offender
involved in evasion of service tax. Since the Appellant suppressed the facts of
non-payment of Service Tax with intent to evade payment of tax, penalty under
Section 78 of the Act is mandatory as has been held by the Hon’'ble Supreme
Court in the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238)
E.L.T. 3 (5.C.), wherein it is held that when there are ingredients for invoking
extended period of limitation for demand of duty, imposition of penalty under
Section 11AC is mandatory. The ratio of the said judgment applies to the facts of
the present case. |, therefore, uphold penalty of Rs. 89,40,454/- imposed under
Section 78 of the Act.

14. | find that the adjudicating authority has imposed penalty of Rs. 10,000/-
each under Section 77(1)(b), Section 77(1)(c), Section 77(1)(e) and Section 77(2)
of the Act for failing to keep, maintain books of accounts and other documents
as required under the act, failing to produce documents called upon during the
investigation, failure to issue invoices to their clients showing all the details,
failure to assess correct service tax liability respectively. | concur with the
findings of the adjudicating authority and uphold imposition of penalty Section
77(1)(b), Section 77(1)(c), Section 77(1)(e) and Section 77(2) of the Act.

15.  As regards the late fees imposed under Section 70 of the Act, | find that
the Appellant was registered with service tax but they failed to file ST-3 returns
for the period from January, 2013 to June, 2017. Hence, the Appellant has been
rightly held liable for late fees under Section 70 of the Act. |, therefore, uphold
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late fees amount of Rs. 2,00,000/- under Section 70 of the Act.

16.

17.
7.

In view of the above, | uphold the impugned order and reject the appeal.

ydiewral gRT gW @1 T8 o &1 Fuer Iuded e ¥ fFu W g
The appeal filed by the Appellant is disposed off a4 above.

(AKHILESH KUMAR)
Commissioner (Appeals)

Attested
Sﬂ

(V.T.SHAH)

Superintendent (Appeals)
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