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Appeal No: V2744/RANS2020

:: ORDER-IN-APPEAL ::

M/s Divine Impex, Plot No. 4, GIDC, Phase — Il, Dared, Jamnagar -
361005 (hereinafter referred to as ‘“appellant”) filed the Appeal No.
V2/44/RAJI2020 against Order-in-Original No. DC/JAM/R-10/2020-21 dated
03.06.2020 (hereinafter referred to as “impugned order”) passed by the Deputy
Commissioner, Central GST, Division-I, Jamnagar (hereinafter referred to as
“adjudicating authority”).

2. The facts of the case, in brief, are that during the course of CERA Audit
conducted on the premises of the appellant firm from 19.01.2015 to 22.01.2015,
they have raised objection for non recovery of duty on goods belonging to
appellant lost by theft. Against this objection, Appellant had paid the duty amount
of Rs. 1,96,297/- vide Challan No. 00262 dated 28.04.2015. The appellant filed an
FIR on 05.09.2012 with the Police Department regarding theft of their goods. Theft
goods were captured by the Police and Court case was held for the theft goods.
The Hon'ble Court had given decision for handing over the said goods to the
appellant. Accordingly, the Police Department had handed over the theft goods of
2000 kgs to the appellant on 08.02.2020. Thereafter, appellant filed refund claim of
Rs. 1,96,297/- under Section 11B of the Central Excise Act, 1944 (hereinafter
referred to as “the Act”), on 10.02.2020 for Central Excise duty paid on theft
goods, as the same had been returned back to their factory. SCN dated
20.04.2020 was issued to the appellant which was adjudicated vide impugned
order underwhich said refund claim was rejected under Section 11B of the Act on

the ground of limitation.

3. Being aggrieved, the appellant preferred the present appeal, inter-alia, on the
various grounds as under:
(i) that impugned order rejecting the refund claim as time barred is
unsustainable in law since the payment of duty was made 'under protest’ and
therefore limitation of one year for filing of refund claim, as provided under
Section 11(B)(1) of the Act, is not applicable in the present case.

(i) That adjudicating authority at Para 15 of the impugned order held that
there is no mention anywhere in the challan that duty was paid under protest
and there are no records of intimation filed by the appellant, at the relevant

time, that subject duty was paid under protest.
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To rebut, the appellant contends that since the payment was made
online and there is no independent column in the challan for such ‘under
protest' payments, the same was handwritten. Further, the subject payment
was made on the basis of observations made by the CERA audit and
subsequent letter dated 17.02.2015 of the jurisdictional authorities, hence it
cannot be treated as a voluntary payment but has to be treated as a payment
‘under protest’. Hence, impugned order rejecting refund claim on the grounds
of time barred is untenable in law and relied upon following case laws:

(a) Shree Ram Food Industries reported at 2003 (152) ELT 285 (Guj.)

(b) NSP Electronics Ltd 2016 reported at (331) ELT 451 (Tri.-Bang.)

(c) Wardes Pharmaceuticals Pvt Ltd reported at 2011 (22) STR 274 (Mad.)
(d) Jai Mata Glass Ltd reported at 2006 (195) ELT 94 (Tri.-Del.)

(iii) That the present refund claim was filed on receiving theft goods (on
which appellant was forced to pay duty) and the same was result of an order
dated 30.12.2019 passed by the Addl. Chief Judicial Magistrate, Jamnagar.
Hence, limitation period of one year for filing of refund claim should be
calculated from 30.12.2019 only and not from the date of payment of duty.
That subject materials were handed over to appellant on 08.02.2020 and
refund claim was filed on 10.02.2020 i.e. well within one year limitation period
from the date of judicial order. Appellant refers explanation (B)(ec) to the
Section 11B of the Act.

(iv) That at Para 17 in the impugned order, it is held that FIR was filed for
theft of brass scrap and the goods received back in the factory premises of
the appellant was brass billets; that value on which duty was paid and value
of goods received was different; that appellant failed to provide the copy of
FIR dated 05.09.2012; that appellant failed to provide proof regarding receipt
of the goods.

To counter, appellant submits that it is an admitted fact that there
was theft of 2000 kgs of Brass scarp/ Brass Turning Scrap from the factory
premises of the appellant and the recovered goods was 2000 kgs of Brass
Billets which were handed over to the appellant by Police Department on the
direction of Court Order. That the difference in theft goods and recovered
goods has no relevance, since both the guantities are same and secondly
both the above goods are used by the appellant in manufacturing of their
final products namely Brass Electrical Parts. As a matter of fact, Brass Scarp
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Is their raw material and Brass Billets are their intermediate goods which
were ultimately used in manufacturing of Brass Electrical Parts. Appellant
further submits that the difference in value of goods on which duty was paid
and value of goods received back has no implication in the present matter,
since the appellant has received back same quantity of goods and secondly,
the appellant has filed refund claim of the same amount which was originally
paid by them.

(vi) That regarding allegation of non-submission of proof of receipt of
goods is not correct, since proof regarding receipt of goods like court order,
weighment slip and a letter dated 13.03.2020 of the Customs Department
confirming the receipt of goods were already submitted to the adjudicating
authority vide letter dated 27.05.2020. Appellant further submits that the
receipt of goods was also duly reflected by them in their periodical return for
the month of February 2020 which were submitted with the Customs
Department on 02.03.2020.

4, The appellant was granted opportunities for personal hearing on 11.09.2020
and 28.09.2020. They vide letter dated 26.09.2020 reiterated grounds of appeal
and waived personal hearing. Hence, | proceed to decide the case on the basis of
the available records.

5. | have carefully gone through the facts of the case, impugned order and the
submissions of the appellant in the memorandum of appeal as well as submission
made vide letter dated 26.09.2020. The issue to be decided in the present appeal
is whether refund claim of the appellant rejected vide impugned order on the
ground of limitation is legal, proper and correct or otherwise.

6. It is observed that 2000 Kgs of Brass Scrap/ Brass Turning Scrap were
stolen/theft from the factory premises of the appellant between May, 2012 to
September, 2012. The appellant had filed FIR with Police Department, a copy of
which was also submitted by the appellant. Further, during audit of the records of
the appellant conducted by CERA team, it was observed by them that appellant
was required to pay duty amount of Rs. 1,96,297/- towards loss of material due to
above referred theft which was paid by the appellant on 28.04.2015 vide Challan
No. 00262. After completing inquiry and on the basis of court's order, Police
department had handed over the theft goods weighing 2000 kgs to the appellant
on 08.02.2020 as per appellant's submission. Subsequently, appellant had filed
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refund claim of duty paid amounting to Rs. 1,96,297/- on 10.02.2020 on theuw
goods contending that the same was returned back to their factory. The refund
claim was rejected by the adjudicating authority vide the impugned order on the
grounds of limitation being time barred as well as other grounds narrated in the

impugned order.

7. | find that since the refund claim was rejected on the ground of limitation, it
is pertinent to examine the relevant provisions of Section 11B of the Act, which are
reproduced as under:

“SECTION 11B. Claim for refund of [duty and interest, if any, paid on such
duty. —

(1) Any person claiming refund of any [duty of excise and interest, if any.
paid on such duty] may make an application for refund of such [duty and
interest, if any, paid on such duty] to the [Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise] before the expiry of [one
year] [from the relevant date] in such form and manner as may be prescribed
and the application shall be accompanied by such documentary or other
evidence (including the documents referred to in section 12A) as the
applicant may furnish to establish that the amount of [duty of excise and
interest, if any, paid on such duty] in relation to which such refund is claimed
was collected from, or paid by, him and the incidence of such [duty and
interest, if any, paid on such duty] had not been passed on by him to any
other person :

(2)
(3)
(4)
(5)

[Explanation. — For the purposes of this section, -
(A)
(B)  “relevant date” means, -
(a) in the case of goods exported out of India where a refund of excise
duty paid is available in respect of the goods themselves or, as the case may
be, the excisable materials used in the manufacture of such goods, -
(i) if the goods are exported by sea or air, the date on
which the ship or the aircraft in which such goods are loaded, leaves
India. or
(i1)  if the goods are exported by land, the date on which such
goods pass the frontier, or
(i1i)  if the goods are exported by post, the date of dispatch of goods
by the Post Office concerned to a place outside India;
(b) in the case of goods returned for being remade, refined, reconditioned,
or subjected to any other similar process, in any factory, the date of entry into
the factory for the purposes aforesaid;
(c) in the case of goods to which banderols are required to be affixed if
removed for home consumption but not so required when exported outside
India, if returned to a factory after having been removed from such
factory for export out of India, the date of entry into the factory;
(d)  in a case where a manufacturer is required to pay a sum, for a certain
period, on the basis of the rate fixed by the Central Government by
notification in the Official Gazette in full discharge of his liability for the
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duty leviable on his production of certain goods, if after the manufacturer has

made the payment on the basis of such rate for any period but before the

expiry of that period such rate is reduced, the date of such reduction;

(e} in the case of a person, other than the manufacturer, the date of
purchase of the goods by such person;]
(ea) in the case of goods which are exempt from payment of duty by
a special order issued under sub-section (2) of section 5A, the date of
issue of such order;]
(eb) in case where duty of excise is paid provisionally under this Act
or the rules made thereunder, the date of adjustment of duty after the
final assessment thereof;]
(ec) in case where the duty becomes refundable as a consequence of
judgment, decree, order or direction of appellate authority, Appellate
Tribunal or any court, the date of such judgment, decree, order or
direction:

(f) in any other case, the date of payment of duty.”

[Emphasis supplied]

7.1  On perusal of the case records in the backdrop of the legal provisions
above, | find that the Appellant had paid duty amount of Rs. 1,96,297/- on
28.4.2015 on goods lost by theft. Subsequently, on recovery of theft goods, they
filed refund claim on 10.2.2020. These facts are not under dispute. The relevant
date in the present case is one year from date of payment of duty in terms of
clause (B)(f) of Explanation contained in Section 11B ibid. Thus, the Appellant was
required to file refund claim within one year from date of payment of duty in terms
of limitation provided under Section 11B of the Act i.e. on or before 28.4.2016.
However, the Appellant filed refund claim on 10.2.2020, which is beyond one year
from date of payment of duty on 28.4.2015. Hence, the refund claim is barred by
limitation provided under Section 11B of the Act and the refund sanctioning
authority has correctly rejected it vide the impugned order. As regards the
appellant contention that the duty was paid under protest so time limit under the
said Section was not applicable, | find that the appellant has not made any such
intimation to the department while making payment and hence the contention is
rejected.

8. The Appellant has further contended that the refund claim was filed as a
result of Order dated 30.12.2019 passed by the Addl. Chief Judicial Magistrate,
Jamnagar and hence, limitation period of one year for filing the refund claim
should be calculated from 30.12.2019. | find that the Appellant had filed criminal
complaint for theft of goods and Hon'ble CJM Court, Jamnagar would have passed
the verdict after examining the evidences with reference to CRPC Act, 1973
Apparently, liability to pay Central Excise duty by the Appellant on theft goods was
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construed that the refund of duty paid by the Appellant has arisen as &
consequence of Order dated 30.12.2019 passed by the Addl. Chief Judicial
Magistrate, Jamnagar. |, therefore, discard the contention of the Appellant as
devoid of merit.

9. In view of the above discussion, | hold that the refund claim was hit by
limitation under Section 11B of the Act and correctly rejected vide the impugned
order. |, therefore, uphold the impugned order and reject the appeal.

10.  Srdiemal RIS @1 78 i &1 FAveRT SuRiad adie | favar oar &1
10.  The appeal filed by the appellant stands disposed off accordingly.
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