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fud 3rEfiaq, r 99a8r tJr{l 86 6r ic-trRBil (2) lri (2A) + n#rd rS 4t rrdt 3r{'fr, A-qrf{ ffi, 1 994 , +' ft{q 9(2)

eti 9(2A) + a-6d Bq:R-d srEr s.T.-7 d ar ar s+?t lii vch Frir rgs,fr, +drq viqrd 316 3rrrdr 3ngffi (3$-O, +-+q
sara rja ronr vfta inhr St qffi Fff; 4t (rfri t r.+- cft crfrrE-d 6tfr qG('). Jik 3{r{€ {-dm s6lq-s 3n{f,d 3l1rdl

3crgfii +"*tq irqra Iffii +dr6{. +i ytrrq amfuf{or at:+rica r$ rri *r fthr t* fl.i vrdpr al qFifi qra d'

d'-frrd 6.fr drt I /
The anDeal under suL secli,)n r2l and l2A) of the se(uon 86 Lhe Finance Act 1994. shatl be Eled in For ST.7 as
or esciibed under RuIe 9 l2l &9'{ZAl of fie 'Service Tax Rules. 1994 ard sh aI be acaomoanied bv a coDv of order
bf Commissioner Central Excise oi Commjssioner. Ccntral Excise (ADDealsl ione of *hich shiell be_d certi8ed
coDvl and coDv oi t}le order oassed bv tlre Coounissionerauthorizini'the Aaslslant Commrs$oner or DeDuty
Cohinissioneiof Central Excise/ Seru"ce Tax to file Lhe appeal beforelhe Appeuate Tribunal.
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JSrdfq crfi6{sr d 3{fd +rd rrrq &cr( q6ifar5q aizr*' 10 cfrrrfr(10"/.), {Fi"r('d, qdrar Eaft-6 f, +r qatar, a-c
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(n) #e rar$tffr(ar*alFt
(in) i"rt arnMt+, ff7rx 6 i, 3i-Jr,r tq a6-q
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Faar*fra em, -lrfrrd Ji'frn 6i illnfrdnt/

For an aoDeal lo be filed before the CESTAT- under Secuon 35F of the Central Excrse Act. 1944 whch is also
made aoirlicable to Service Tax under Secnori 83 oI the Frnalce Act. 1994. an aDDeal asainit *is order shalt lie
belore th'e Tnbunal on oavment of lOolo of the dutv demanded where dutv br dutv ald Senaltv are in disDute. or
penaltv. where penalty afone ls in dispute, provided the amount of pre-deposit-payatile worild be subl'ect to a
terlrrrdoI Rs. l0 Crore"s,- Under Central Excrse and Service Tax, 'Dury Demanded' shall include :

lll amounl delermined under Se.liori l l Dl
in) arDount oferroneous Cenvat Credii lakenr
(d;) affounl payable under Rule 6 ofthe Cenvar Credit Rules

Drovided further that [he Drovisions of t]us Section shall not aDDlv to t})e stav aDDl.icatron and aoDeals
pendin{ before anv appellate aurhoritv pnor to r}re com]nencement of dT6 frnance (No:2} Abl, 2014.
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+nsr") qr fu{ f}fr ('si ai=nryt q+t r<ir 116 qrrrr{ + dt{rd. qrE fr sjsn 116 d qi-}isn"r d ara t, c'$F{"r fi dla,
Hr 6r[ori qr Eni :.iER ,16 d r{rd i, fldsrd } arfla ji u
In case of anv loss oI eoous. where l.ffe loss occurs rn uansrt lrom a factorv to a warehouse or to aIlolher facrorv
oI from one'warehouse lo aaother durrng l}le couise of processing of tb'e goods in a warehouse or in storag'e
whether m a faclory or in a warehouse

enra * Er6t ftg ng qr_et{ 6t ffrd 6{ G_ara fi-Efraiur t cqrd rtt ara cn arff rrg i;*q rrra er6 + 6c (fttq i
]{r,rA d, ;i 3{[d * .n6{ F-fr {I6C qr str 6'l ffiB fi rrd Ft /
In case of rebate of dutv of excrse on qoods eKDorled lo anv countrv or temlory outside lndra of on excrsablc
malenal used m the mahufaclure of rhF goods d/tDrh are exliorted lo-any counEV or territory oulside Indra.

qA racrd ?16 6r s]?rdra ffi(, kar 31rrd ; {16{, .iqra ql slcrd +t ard ffid ft'qr-rrqr tt I
ln case of"goods elported oursidelndia export to Nepa] or Bhutan, $1t-hout pa].menr ofdutv.

qaft-ra lsre + *qr<a ra.s + slarfla + R(' Jn E{ff ffii is vEFqa (,ri {s+ ERa crdtrrdi + 6-d arn fi ,E t
ift H vrirr rt3 {fld (J1ftil) +edRrft-d3rfufr{JTia.2).r9986r?w109*q3r{rB{d6rJIg.rftosrrarssrqlfafr
q{ {r drq d crftd ffi ,rq t ti
Ct'edil of any duW allowed to be utrlzed towards payloent of excrse dutv on 6nal Droducts under tie Drovislons
qf this Acl ol the'Rules made.thqre under such oid"er is passed bv thetomfirssibner (Appeals) on oi a-ftei, the
date appointed under Sec. 109 of!he Finarce {No.2} Acr,1998. "

EE ofCEA, 1944, under Major Head ofAccount.

Edter"r yrd-{d + fiEr ffifua Btrlfta lra 6I firfJt Sr Jrff TIEq I

#5i rara 1+e r.r aru $Bqrrg$ 6e dl"d FrA 2ool- 6r tndrd ffi-qr Jn'3rtr qft v rfr {6q \.s rs srd t r4rdl
d Eqt l ooo -l +r :Frara fr-qr Jrst
The revision aDol.idalion shal.l be accomDanled bv a l'ee of Rs- 2OOl- where the amounr involve.l 

'n 
RlrDees on.

Lac or less and Rs. 1000/ where the arilount m,iolved js more rhah Rupees One La(.

qfd fs $ri:er d 55 {d inari 6r sfi-rARr t sS6 fs :n&r *'ffi('el# 6r sFrnra, iq{-+d 64 S f*qr Jrdr qrlFtt gs
aq + t 6(. sfr fi ftEr qdl 6r* t i + fr(, qrnfuft :+ffirq frSfu-n{gr 

-+1 (rn 3rsi qr idrq sr6R 6l ('6 rTrida
ifrqr 3r"T t"l / ln case,J *re order covers va.riousnumbers of order- in Onsinal, tee lor each O.l.o. should bc
Dard m the aforesard manner. nol withstandine the lacr rhat the one aDoeel to the ADDeIlant Tnbunal or rhe
bne application lo the Central Go!,1. As *le casF may be, is filled lo avoid scnptoria wcirk if excrsing Rs. I ta]+l
fce of 3s IOO/ for ca.h

q?ndrnfud;{rqr a rJ.{.3{fuB{fl, 1975, fr 3{;r6dl-r * :r+sn ao ard;u rti grrfl 3nt{ 4r sfa q{ ftriftfr 6.50 5qi 6r
arqrfrq lf6 ftfr-c #n 6tdr qfrr't /
One coDfof aDDLcauon or O.l.O. as the.asc mav be. and *le order ol'the adrudicalins authodrv shall lrear a
courl tid slamp of Rs.6.50 as prescribed under Sttredule I m terms of the Cour'r Fee AclJ 975, as ZrEcnded

glqr s6, &fr+ 
=ur4 

?1i4 (rd sdrrR Jrfiftq arqfuos (mni AE) ffi{rflI{&, 1982 ii {Frd qii 3ra ridf;lrd qrrdi
+) sffia +ri ard Frffi 6r lit{ efi Lqrd 3Trfiftd ifiqr 

"ndr B | /
Attention is also irrvited to the rules caveriryq tlese irtd other related matters contained in tie Customs, Excise
and Ser'"lce Appellale Tribunal (Procedure) Rules. 1982.
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Appeat No: V2/ 11 I EAZ/RA.J /2020

:: ORDER.IN-APPEAL::

The Deputy Commissioner, CGST Division-1, Jamnagar has fited Appeat No.

YZ/11/EM/R/J/7070 on behatf of the Commissioner, Centra[ GST & Central

Excise, Rajkot (hereinafter referred to as "Appeltant Department") in pursuance

of the direction and authorization issued under Section 35E(2) of the Centra[

Excise Act,1944 (hereinafter referred to as 'Act') against Order-in-Original No.

DC/JAM-liCEX126/2019-20 dated 21 .4.2020 (hereinafter referred to os

'impugned order') passed by the Deputy Commissioner, Centrat GST Division-|,

Jamnagar (hereinofter referred to as 'adjudicating authority') in the case of M/s

Deep Recycting lndustries (100% EOU), Jamnagar (hereinafter referred to os

'Respondent').

2. The facts of the case, in brief, are that the Respondent, a 100% EOU,

was engaged in the manufacture of Brass ingots, Brass etectrical parts, Brass

rods etc. fatting under Chapter 74 of the Central Excise Tariff Act, '!985. During

the test check of records of CGST Range-lll, Jamnagar by CERA officers, it was

observed that the Respondent had apptied for exit from EOU Scheme; that at

the time of apptying for de-bonding, they had setf-assessed value of stock of

Brass Bitlets (tying as work-in-progress) at Rs. 30,38,143l- and had paid

appticabte duty of Rs. 5,67,'183/-; that amount of work-in-progress of Brass

bittets was shown in the Balance Sheet for the F.Y. 2016-17 as Rs. 38,34,163/-.

It appeared to the CERA officers that the Respondent had undervalued their

goods by wrongty considering the value of brass bitlets as Rs. 30,38,142l-

instead of Rs. 38,34,163/-, which resutted in short levy of duty amounting to

Rs.3,30,778l-.

3. The above observation of the CERA officers cutminated into issuance of

Show Cause Notice No. V.74lGSTR-llllJAM-I/1412019-20 dated 24.4.2019 to the

Respondent calling them to show cause as to why an amount of Rs. 3,30,778l-

should not be demanded and recovered from them under Section 11A of the

Act, atong with interest under Section 11AB and proposed imposition of penatty

under Section 11AC of the Act.

ent had property assessed the value of said goods by

3
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that th
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4, The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who dropped the demand on the grounds

b-
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Appeal No: V2l 11/EA2lRAJ/2020

considering proportionatety the vatue of imported raw materials involved in the

said goods in accordance with Notification No. 52l2003-Custom dated

31.3.20003 and properly paid duty on 13.267 MT of Brass bittets tying as work-

in-progress.

4. The impugned order was reviewed by the Appettant Department and the

present appeal has been fited, inter olio, on fottowing grounds:

(i) The Adjudicating Authority has erred in hotding that the

Respondent has correctly self-assessed the duty payabte on the basis of

vatue mentioned in the Bitt of Entry at the time of importation as

prescribed in Para 4 (b) of Notification No. 52l 2003-Customs dated

31.03.2003.

(ii) That the Respondent imported the goods and also procured goods

from D.T.A. without payment of Customs Duty & Centrat Excise Duty

respectivety; that the Respondent had paid duty of Rs. 5,67,183/- on

13.267 Mf of Brass Bittets which were work-in - progress goods, which was

self-assessed by Respondent at Rs. 30,38,143l-. Whereas, in their Batance

Sheet for Financiat Year 70'16-17, they have shown the vatue of Brass

Bittets (WlP) as Rs. 38,34,163/- The Adjudicating Authority has erred in

not considering the value mentioned in the Batance Sheet, for the Brass

BiLtets (WlP) of 13.267 MT, as there was no transaction during the month

of Aprit 2017 as per ER-ll returns submitted by the Respondent. As the

said goods were atready vatued at Rs. 38,34,163/as per Batance Sheet,

the Respondent shoutd have self-assessed as per the value given in

Batance Sheet. lnstead, the Respondent undervatued the said goods and

there was a short levy of duty of Rs. 3,30,778l- by the Respondent during

the time of de-bonding.

(iii) The Adjudicating Authority has wrongty hetd that the value of

goods is required to be taken based on imported raw material in

accordance with Notification No. 52l2003-Customs dated 31.03.2003. ln

the present case, the differential duty is demanded with respect to the

work-in-process goods. The Adjudicating Authority has not verified, how

the vatue of work in process goods was arrived by taking the va[ue of

imported Raw Materiats, but simpty hetd that the Respondent assessed the

vatue of the said goods by considering proportionatety the value of

imported raw materiats involved in the said goods. There is no scientific

Page 4 of 13
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Appeal No: YZ / 1 1 / tAz / RN I 1020

methodotogy adopted by the Adjudicating Authority to consider that the

value of goods setf-assessed by the Respondent is correct and proper.

Whereas, the vatue arrived by the Respondent in his Batance Sheet was as

per Accounting Standards (CAS-4 standards), hence, the value shown in

the Batance Sheet is the correct vatue for payment of duty on WIP goods,

at the time of de-bonding of EOU.

(iv) The Adjudicating Authority has grossty erred in hotding that the

Respondent has arrived the value of WIP goods as per Para 4 (b) 0f

Notification No. 52i 2003-Customs dated 31 .03.2003 ignoring the fact that

the vatue at the time of import is onty avaitable with respect to raw

materiats and inputs which were imported duty free by the importer. ln

the present case, the inputs/raw materials are Brass Scrap, which were

used to manufacture finished goods, whereas the subject matter of

dispute is with respect to valuation of Brass Bittets which were WIP goods.

These were intermediate goods which were manufactured by us'ing both

imported and indigenously procured goods and avaited exemption of both

Customs duty & Central Excise duty as per Notification No. 52l2003-Cus.

dated 31.03.2003 on these goods. Hence, vatue at the time of import

cannot be togicatty considered for proportionatety arriving at the vatue of

WIP goods. Therefore, the vatue assessed by the Respondent should not

be considered for duty payment at the time of de-bonding of EOU. lt's a

matter of common togic that the raw materials were processed and the

work-in-progress goods i.e. Brass Bittets had higher intrinsic vatue than

the unprocessed raw materiats i.e. Brass scrap. This is the primary reason

why the Respondent has shown higher vatue in Batance Sheet.

(v) ln the present case, as the vatue of the said goods cannot be

determined under the provisions of any of the preceding Rutes of Customs

Vatuation, the vatue shou[d be determined using reasonabte means

consistent with the principles and general provisions of these rutes and on

the basis of data avaitabte in lndia. As the vatue determined in Batance

Sheet is based on accounting standards and is the avaitable data with

respect to subject goods, the Respondent should have paid the duty on

Balance Sheet vatue as per Rule 9 of Customs Valuation Rutes, 2007. The

Respondent has witfutty suppressed the facts by undervatuing the said

goods, which resutted in short tevy of duty amounting to Rs. 3,30,778l-.

5
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Appeal No: V2l 11i EA2/RAJ/2020

(vi) The Adjudicating Authority has wrongty retied upon Hon'bte Apex

Court judgment of Salora Components Pvt. Ltd.-2020 (371) ELT. A81 (8.0.)

and Hon'bte CESTAT judgment of Sotitaire Machine Toots Pvt. Ltd.-

2003(152) E.L.T. 384 (Tri-Mumbai), as the facts in the present case are

comptetety different. ln the aforementioned Supreme Court judgment,

the issue is with regard to enhancement of vatue of imported goods at the

time of de-bonding of EOU unit. Whereas, in the CESTAT judgment, the

issue is with regard to nexus between duty tiabitity upon de-bonding and

fulfitment of export obligation. In the present case, the vatuation of Brass

Biltets viz. work-in-progress goods in the subject matter of dispute.

(vii) The Adjudicating Authority has wrong[y retied upon the Hon'ble

CESTAT judgment in the case of Tirumata Seung Han Textites Ltd.- 2009

(237) ELT 145 (Tri. Bang), wherein it was hetd that there is no authority

for demanding duty on in-process goods at the time of de-bonding of EOU.

ln the present case, the Respondent has atready self-assessed the duty on

work-in-progress goods as per Para 6.18 (e) of FTP 2015-20 read with

Notification No. 52l2003-Cus dated 31.03.2003. The dispute is onty with

regard to the vatuation of the work in process goods and not with respect

to dutiabitity of the subject goods. Therefore, the Respondent is liabte to

pay the differential duty on the subject goods

5. Persona[ Hearing in the matter was scheduted on 28.9.2020. The

Respondent vide letter dated 26.9.2020 submitted written submission and

waived the opportunity of personal hearing. No one appeared on behalf of the

Appettant Department.

5.1 ln written submission, the Respondent has contended that,

(i) The respondent was an EOU unit at the relevant time and was

'importing its raw material i.e. brass scrap by avaiting duty exemption

under Customs Notification No. 52l2003-Cus dated 31.03.2003. The said

stock of 'brass bittets'was manufactured using imported brass scrap onty.

(ii) That paragraph 4 of Notification No. 5212003-Cus dated 31.03.2003

provides that at the time of de-bonding, duties on goods lying in stock are

to be payabte based on the vatue at the time of import of such goods. ln

the present case, since the subject stock of 'brass bi[[ets' were

6
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Appeat No: V2l 11lEAzIRAJ/2070

manufactured using imported brass scrap, the respondent had paid duties

on the quantity of imported brass scrap consumed in manufacturing of

subject brass bittets. This fact has atso been accepted by the adjudicating

authority in the impugned order and therefore the present departmental

appea[ is not sustainable in [aw being against the provisions of

Notification No. 52l2003-Cus dated 31.03.2003.

(iii) That the allegation in the present appeal that the intermediate

goods (brass bittets) were manufactured using both imported and

indigenousty procured goods by avaiting exemptions, both under Customs

provisions and Central Excise provisions, is comptetely untrue and

therefore untenabte in law since the subject brass bitlets were

manufactured onty from imported brass scrap. As a matter of fact, there

was no such atlegation in the retevant Show Cause Notice dated

24.04.2020 and therefore this new atlegation in the present departmental

appeal is untenabte in law being beyond the scope of present

proceedings.

(iv) That the mechanism for vatuation of inventories for the purpose of

financial accounts is based on a particular accounting standard and such

valuation takes into consideration not onty cost of material consumed

therein but atso inctudes various overheads, whereas, in case of de'

bonding of an EOU units, duties on imported raw material lying in stock,

either as such or as contained in work-in -process, is catcutated on the

basis of 'duty foregone' at the time of import of such raw materiat and

hence, the present departmentaI appeat, contending recovery of

differential duty based on value shown in financial accounts, is untenabte

in [aw.

(v) ln view of above the present appeat fited by the department is

required to be dismissed being against the provisions of para 4 of

Notification No. 5212003-Cus dated 31.03.2003.

6. I have carefutty gone through the facts of the case, the impugned order,

appeal memorandum and written submission made by the Respondent. The issue

to be decided in the present appeal is whether the impugned order passed by

the adjudicating authority dropping the proceedings initiated vide Show Cause
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Notice No. V.74lGSTR-lll/JAM-I/1412019-20 dated 24.4.2019 is correct, proper

and [ega[ or not.

7.2 The Respondent has pteaded that mechanism for valuation of inventories

for the purpose of financial accounts is based on a particular accounting

standard and such vatuation takes into consideration not only cost of materia[

consumed therein but also inctudes various overheads, whereas, in case of de-

bonding of an EOU un'its, duties on imported raw material lying in stock, either

as such or as contained in work-in-process, is calculated on the basis of 'duty

foregone' at the time of import of such raw material and hence, the present

departmenta[ appeat, contending recovery of differential duty based on vatue

shown in financial accounts, is untenabte in taw.

8

)d :/

'-r-l-:r

Page 8 of 13

7. On going through the records, I find that the Respondent, a 100% EOU,

had imported brass scrap without payment of duty in terms of Notification No.

52l2003-Cus dated 31.3.2003. Subsequentty, they apptied for exit from EOU

scheme and at the time of de-bonding, they setf-assessed vatue of stock of Brass

Bittets (tying as work-in-progress) at Rs. 30,38,143/- and paid applicabte duty of

Rs. 5,67,'183/-. During the test check of records of CGST Range-lll, Jamnagar by

CERA officers, it was observed that the Respondent had undervatued their goods

by wrongty considering amount of work-in - progress of Brass bittets as Rs.

30,38,142/- instead of Rs. 38,34,163/- as shown in the Balance Sheet for the

f.Y.2016-17 and thereby short paid duty amount of Rs. 3,30,778l-. The Show

Cause Notice issued to the Respondent for demanding duty of Rs. 3,30,778l-

under Section 11A of the Central Excise Act, 1944 has been dropped by the

adjudicating authority vide the impugned order by hol,ding that the Respondent

had properly assessed the value of 13.267 MT of Brass bittets tying as work-in-

progress by considering proportionately the value of imported raw materials

invotved in the said goods in accordance with Notification No. 5212003-Custom

dated 31 .3.20003 and had property paid appticabte duty.

7,1 The Appetlant Department has contended that the Respondent shoutd

have self-assessed in-process 13.267 MT of Brass Bi[tets considering the vatue of

Rs. 38,34,163/- recorded in their Balance Sheet for the Year 2016-17 and that

the adjudicating authority erred in considering proportionately the vatue of

imported raw materiats invotved in the said goods in terms of Notification No,

52l2003-Customs dated 31 .03.2003.

b
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8. I find that the Respondent had imported brass scrap by avaiting exemption

in terms of Notification No. 52l2003-Customs dated 31.03.2003, which were

used in the manufacture of Brass Bittets. White apptying for de-bonding of the

unit, the Respondent considered proportionate import vatue of brass scrap which

were contained in in-process brass billets and paid duty which was foregone on

such imported brass scrap. I find it pertinent to examine the provisions

contained in Para 4 of Notification No. 52l2003-Customs dated 31.03.2003,

which is reproduced as under:

"4. Without prejudice to any other provision contained in this notification, the said

officer may, subject to such conditions and limitations as he may deem fit to impose

under the circumstances of the case for the proper safeguard of revenue interest and also

subject to such permission of the Development Commissioner, wherever it is specially

required under the Export and Import Policy, allow the unit to clear any ofthe said goods

for being taken outside the unit, to any other place in India in accordance with the Export

and Import Policy:

Provided that -

(a) ... ...

(b) such clearance of goods (including emot-v cones. bobbins. containers. suitable for

repeated use) other than those specified il clause (a) may be allowed on payment ofduty

on the value at the time of import and at rates in force on the date of payment of such

drty;"

(Emphasis supptied)

8.1 lt is atso pertinent to examine the provisions contained in Para 6.18 of the

Foreign Trade Poticy appticable to a unit at the time of exit from EOU Scheme

which are reproduced as under:

"(a) With approval ofDC, an EOU may opt out of scheme. Such exit shall be subject to

payment of applicable Excise and Customs duties and on payment of applicable IGST/

CGST/ SGST/ UTGST and compensation cess, if any, and industrial policy in force.

(e) Unit proposing to exit out of EOU scheme shall intimate DC and Customs authorities

in writing. Unit shall assess duty liability arising out of exit and submit details of such

assessment to Customs authorities. Customs authorities shall confirm duty liabilities on

priority basis, subject to the condition that the unit has achieved positive NFE, taking into

consideration the depreciation allowed. After payment of duty and clearance of all dues,

unit shall obtain "No Dues Certificate" from Customs authorities. On the basis of .No

Dues Certificate" so issued by the Customs authorities, unit shall apply to DC for final

9
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exit. In case there is no proceeding pending under FT (D&R) Act, as amended, DC shall

issue final exit order within a period of7 working days. ... ..."

8.3. On conjoint reading of the provisions contained in Para 6.18 of the

Foreign Trade Policy as wetl as Notification No. 52l2003-Cus dated 31.3.2003, it

is observed that duty on goods Lying in stock at the time of de'bonding of unit

was to be catcutated on the vatue at the time of import and at rates in force on

the date of payment of such duty. I find that the Respondent had imported brass

scrap without payment of duty by availing the benefit of exemption from duty in

terms of Notification No.52l2003-Cus dated 31.3.2003. The brass scrap so

imported was utitized in the manufacture of in processed Brass biltets. However,

at the time of de-bonding of their EOU, the Respondent paid duty foregone

amount considering the proportionate quantity of imported brass scrap invotved

in Brass Bittets tying in stock by taking vatue at the time of import and at rates

in force on the date of payment of such duty, in terms of Notification No.

52l2003-Cus dated 31.3.2003 read with Para 6.18 of the Foreign Trade Poticy.

Thus, I do not find any infirmity in the vatuation method adopted by the

Respondent. l, therefore, hotd that the Respondent had correctty determined

the value of in-process goods lying in stock at the time of de-bonding as Rs.

30,38,1431- for the purpose of discharging duty.

8.4 Regarding contention of the Appel.tant Department that the Respondent

shoutd have considered vatue of in-process biltets as reftected in Balance Sheet

for the Financial Year 2016-17, I find that vatuation of inventories for the

purpose of financial accounts is based on a particutar accounting standard and

such vatuation takes into consideration not onty cost of material consumed

therein but atso inctudes various overheads, as rightty contended by the

Respondent. ln any case, when Notification No. 5212003-Cus dated 31.3.2003

invotved in the present case, stiputated to take vatue at the time of import, it is

not correct to consider vatue as reftected in Batance Sheet at the time of de-

bonding of unit.

9. I rety on the Order passed by the Hori'ble CESTAT, Banglore in the case of

Tiruma[a Seung Han Textites Ltd reported as 2009 (237) ELT 145, wherein it has

been held that,

5.1 ln respect of in-process goods, the appellants have argued that there is no

authority for demanding duty. As per Para 6. I 8 of the Foreign Trade Policy 2004-09,

r{
j
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an EOU may opt out of the scheme with the approval of the Development

Commissioner subject to the payment ofExcise Duty ln the oolicv- on ly imported and

indiqenous cao tal soods- raw materials. comDonents. consumables- soares and

finished eoods in stock are mentioned. There is no mention about the in-process

goods. In thc absence ofthe mention ofthe in-process soods in the policv. there is no

authoritv for demanding duty on the in-process goods. Heuce, we set aside the demand

of duw on the in-process goods

(Emphasis supptied)

9.1 I find that the adjudicating authority retied upon the above case [aw in

the impugned order, however, the Appettant Department has distinguished the

said case [aw on the grounds that in the said case, the Hon'bte Tribunat hetd

that there was no authority for demanding duty on in-process goods at the time

of de-bonding of EOU whereas in the present case, the Respondent has already

self-assessed the duty on work-in-progress goods as per Para 6.18 of FTP 2015-20

read with Notification No. 52l2003-Cus dated 31.03.2003 and that the dispute is

onty with regard to the vatuation of the in-process goods and not with respect to

dutiabitity of the subject goods. I am not in agreement with the rationate behind

the contention raised by the Appettant Department in as much as when it is hetd

by the Tribunal that duty itsetf is not payabte on in-process goods by EOU at the

time of de-bonding, there is no point in examining whether vatuation of goods

for the purpose of discharging duty was proper or not. The Appettant

Department has not disputed about the findings of the Hon'bte Tribunal on the

aspect of dutiabitity of goods. Under the circumstances, the Appettant

Department cannot selectivety contest vatuation issue without contesting

dutiabiLity of the disputed goods. So, valuation aspect on goods in dispute is

irretevant when the goods are not [iabte to duty as hetd by the Hon'bte Tribunal

supro. Further, votuntary payment of duty by the Respondent in the present

case woutd not mean that the said Order of the Hon'bte Tribunal wi[[ not be

appticable in their case.

'10. The Appeltant Department has contended that the in-process goods were

manufactured by using both imported and indigenousty procured goods and

avaited exemption of both Customs duty & Central Excise duty as per

Notification No. 5212003-Cus dated 31.03.2003 on these goods and hence, vatue

at the time of import cannot be considered for proportionatety arriving at the

vatue of in-process goods. lt was further contended that the value assessed by

the Re should not be considered for duty payment at the time of de-
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bonding of EOU. On the other hand, the Respondent has argued that brass bittets

were manufactured onty from imported brass scrap. lt is further argued that

there is no such attegation in the Show Cause Notice dated 24.04.2020 and

therefore this new atlegation is beyond the scope of present proceedings. I find

that the Appettant Department has not brought on records any evidence in

support of their contention that the Respondent had used both imported and

indigenousty procured goods and availed exemption of both Customs duty &

Central Excise duty. There is nothing in the Show Cause Notice which suggests

that the Respondent had atso procured goods from DTA. I, therefore, discard this

contention as contrary to facts.

11. Regarding appticabitity of Rute 9 of Customs Vatuation Rules, 1988 relied

upon by the Appettant Department, I find that valuation of in-process goods was

correctly determined by the Respondent in terms of provisions contained in Para

6.18 of FTP 7015-20 read with Notification No. 52/2003-Cus dated 31.03.2003 as

hetd by me herein above. l, therefore, hotd that Rule 9 of Customs Vatuation

Rutes,1988, which prescribes residual method for vatuation of goods has no

apptication in the present case.

12. ln view of above, I uphotd the impugned order and reject the appeat fited

by the Appettant Department.

13.

13.

terms.
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