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Appeal Mo V2711 /EAZ/RALS 2020

:: ORDER-IN-APPEAL ::

The Deputy Commissioner, CGST Division-1, Jamnagar has filed Appeal No.
V2/11/EA2/RAJ/2020 on behalf of the Commissioner, Central GST & Central
Excise, Rajkot (hereinafter referred to as “Appellant Department”) in pursuance
of the direction and authorization issued under Section 35E(2) of the Central
Excise Act,1944 (hereinafter referred to as ‘Act’) against Order-in-Original No.
DC/JAM-I/CEX/26/2019-20 dated 21.4.2020 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central GST Division-I,
Jamnagar (hereinafter referred to as ‘adjudicating authority’) in the case of M/s

Deep Recycling Industries (100% EOU), Jamnagar (hereinafter referred to as
‘Respondent’).

8 The facts of the case, in brief, are that the Respondent, a 100% EOU,
was engaged in the manufacture of Brass ingots, Brass electrical parts, Brass
rods etc. falling under Chapter 74 of the Central Excise Tariff Act, 1985. During
the test check of records of CGST Range-lll, Jamnagar by CERA officers, it was
observed that the Respondent had applied for exit from EOU Scheme; that at
the time of applying for de-bonding, they had self-assessed value of stock of
Brass Billets (lying as work-in-progress) at Rs. 30,38,143/- and had paid
applicable duty of Rs. 5,67,183/-; that amount of work-in-progress of Brass
billets was shown in the Balance Sheet for the F.Y. 2016-17 as Rs. 38,34,163/-.
It appeared to the CERA officers that the Respondent had undervalued their
goods by wrongly considering the value of brass billets as Rs. 30,38,142/-
instead of Rs. 38,34,163/-, which resulted in short levy of duty amounting to
Rs. 3,30,778/-.

3. The above observation of the CERA officers culminated into issuance of
Show Cause Notice No. V.74/GSTR-IIl/JAM-1/14/2019-20 dated 24.4.2019 to the
Respondent calling them to show cause as to why an amount of Rs. 3,30,778/-
should not be demanded and recovered from them under Section 11A of the
Act, along with interest under Section 11AB and proposed imposition of penalty
under Section 11AC of the Act.

4, The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who dropped the demand on the grounds

that the-respondent had properly assessed the value of said goods by
r(,/. N ?"\
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Appeal No: V27 11/EAZ/RAJ/ 2020

considering proportionately the value of imported raw materials involved in the
said goods in accordance with MNotification No. 52/2003-Custom dated
31.3.20003 and properly paid duty on 13.267 MT of Brass billets lying as work-

in-progress.

4, The impugned order was reviewed by the Appellant Department and the
present appeal has been filed, inter alia, on following grounds:
(i)  The Adjudicating Authority has erred in holding that the
Respondent has correctly self-assessed the duty payable on the basis of
value mentioned in the Bill of Entry at the time of importation as
prescribed in Para 4 (b) of Notification No. 52/ 2003-Customs dated
31.03.2003.

(i)  That the Respondent imported the goods and also procured goods
from D.T.A. without payment of Customs Duty & Central Excise Duty
respectively; that the Respondent had paid duty of Rs. 5,67,183/- on
13.267 MT of Brass Billets which were work-in-progress goods, which was
self-assessed by Respondent at Rs. 30,38,143/-. Whereas, in their Balance
Sheet for Financial Year 2016-17, they have shown the value of Brass
Billets (WIP) as Rs. 38,34,163/- The Adjudicating Authority has erred in
not considering the value mentioned in the Balance Sheet, for the Brass
Billets (WIP) of 13.267 MT, as there was no transaction during the month
of April 2017 as per ER-ll returns submitted by the Respondent. As the
said goods were already valued at Rs. 38,34,163/as per Balance Sheet,
the Respondent should have self-assessed as per the value given in
Balance Sheet. Instead, the Respondent undervalued the said goods and
there was a short levy of duty of Rs. 3,30,778/- by the Respondent during
the time of de-bonding.

(iii) The Adjudicating Authority has wrongly held that the value of
goods is required to be taken based on imported raw material in
accordance with Notification No. 52/2003-Customs dated 31.03.2003. In
the present case, the differential duty is demanded with respect to the
work-in-process goods. The Adjudicating Authority has not verified, how
the value of work in process goods was arrived by taking the value of
imported Raw Materials, but simply held that the Respondent assessed the
value of the said goods by considering proportionately the value of

imported raw materials involved in the said goods. There is no scientific
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Appeal No: V2/11/EAZ/RAJI 2020

methodology adopted by the Adjudicating Authority to consider that the
value of goods self-assessed by the Respondent is correct and proper.
Whereas, the value arrived by the Respondent in his Balance Sheet was as
per Accounting Standards (CAS-4 standards), hence, the value shown in
the Balance Sheet is the correct value for payment of duty on WIP goods,
at the time of de-bonding of EOU.

(iv) The Adjudicating Authority has grossly erred in holding that the
Respondent has arrived the value of WIP goods as per Para 4 (b) Of
Notification No. 52/2003-Customs dated 31.03.2003 ignoring the fact that
the value at the time of import is only available with respect to raw
materials and inputs which were imported duty free by the importer. In
the present case, the inputs/raw materials are Brass Scrap, which were
used to manufacture finished goods, whereas the subject matter of
dispute is with respect to valuation of Brass Billets which were WIP goods.
These were intermediate goods which were manufactured by using both
imported and indigenously procured goods and availed exemption of both
Customs duty & Central Excise duty as per Notification No. 52/2003-Cus.
dated 31.03.2003 on these goods. Hence, value at the time of import
cannot be logically considered for proportionately arriving at the value of
WIP goods. Therefore, the value assessed by the Respondent should not
be considered for duty payment at the time of de-bonding of EOU. It’s a
matter of common logic that the raw materials were processed and the
work-in-progress goods i.e. Brass Billets had higher intrinsic value than
the unprocessed raw materials i.e. Brass scrap. This is the primary reason

why the Respondent has shown higher value in Balance Sheet.

(v) In the present case, as the value of the said goods cannot be
determined under the provisions of any of the preceding Rules of Customs
Valuation, the value should be determined using reasonable means
consistent with the principles and general provisions of these rules and on
the basis of data available in India. As the value determined in Balance
Sheet is based on accounting standards and is the available data with
respect to subject goods, the Respondent should have paid the duty on
Balance Sheet value as per Rule 9 of Customs Valuation Rules, 2007. The
Respondent has wilfully suppressed the facts by undervaluing the said
goods, which resulted in short levy of duty amounting to Rs. 3,30,778/-.
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(vi) The Adjudicating Authority has wrongly relied upon Hon’ble Apex
Court judgment of Salora Components Pvt. Ltd.-2020 (371) ELT. A81 (8.0.)
and Hon'’ble CESTAT judgment of Solitaire Machine Tools Pvt. Ltd.-
2003(152) E.L.T. 384 (Tri-Mumbai), as the facts in the present case are
completely different. In the aforementioned Supreme Court judgment,
the issue is with regard to enhancement of value of imported goods at the
time of de-bonding of EOU unit. Whereas, in the CESTAT judgment, the
issue is with regard to nexus between duty liability upon de-bonding and
fulfilment of export obligation. In the present case, the valuation of Brass

Billets viz. work-in-progress goods in the subject matter of dispute.

(vii) The Adjudicating Authority has wrongly relied upon the Hon’ble
CESTAT judgment in the case of Tirumala Seung Han Textiles Ltd.- 2009
(237) ELT 145 (Tri. Bang), wherein it was held that there is no authority
for demanding duty on in-process goods at the time of de-bonding of EQU.
In the present case, the Respondent has already self-assessed the duty on
work-in-progress goods as per Para 6.18 (e) of FTP 2015-20 read with
Notification No. 52/2003-Cus dated 31.03.2003. The dispute is only with
regard to the valuation of the work in process goods and not with respect
to dutiability of the subject goods. Therefore, the Respondent is liable to
pay the differential duty on the subject goods

Personal Hearing in the matter was scheduled on 28.9.2020. The

Respondent vide letter dated 26.9.2020 submitted written submission and

waived the opportunity of personal hearing. No one appeared on behalf of the
Appellant Department.

5.1

In written submission, the Respondent has contended that,

(i) The respondent was an EOU unit at the relevant time and was
importing its raw material i.e. brass scrap by availing duty exemption
under Customs Notification No. 52/2003-Cus dated 31.03.2003. The said
stock of ‘brass billets’ was manufactured using imported brass scrap only.

(i)  That paragraph 4 of Notification No. 52/2003-Cus dated 31.03.2003
provides that at the time of de-bonding, duties on goods lying in stock are
to be payable based on the value at the time of import of such goods. In

the present case, since the subject stock of ‘brass billets’ were
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Appeal No: V2/11/EAZ/RALS 2020

manufactured using imported brass scrap, the respondent had paid duties
on the quantity of imported brass scrap consumed in manufacturing of
subject brass billets. This fact has also been accepted by the adjudicating
authority in the impugned order and therefore the present departmental
appeal is not sustainable in law being against the provisions of
Notification No. 52/2003-Cus dated 31.03.2003.

(iii) That the allegation in the present appeal that the intermediate
goods (brass billets) were manufactured using both imported and
indigenously procured goods by availing exemptions, both under Customs
provisions and Central Excise provisions, is completely untrue and
therefore untenable in law since the subject brass billets were
manufactured only from imported brass scrap. As a matter of fact, there
was no such allegation in the relevant Show Cause Notice dated
24.04.2020 and therefore this new allegation in the present departmental
appeal is untenable in law being beyond the scope of present

proceedings.

(iv)  That the mechanism for valuation of inventories for the purpose of
financial accounts is based on a particular accounting standard and such
valuation takes into consideration not only cost of material consumed
therein but also includes various overheads, whereas, in case of de-
bonding of an EOU units, duties on imported raw material lying in stock,
either as such or as contained in work-in-process, is calculated on the
basis of ‘duty foregone' at the time of import of such raw material and
hence, the present departmental appeal, contending recovery of
differential duty based on value shown in financial accounts, is untenable

in law.

(v) In view of above the present appeal filed by the department is
required to be dismissed being against the provisions of para 4 of
Notification No. 52/2003-Cus dated 31.03.2003.

| have carefully gone through the facts of the case, the impugned order,

appeal memorandum and written submission made by the Respondent. The issue
to be decided in the present appeal is whether the impugned order passed by

the adjudicating authority dropping the proceedings initiated vide Show Cause
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Notice No. V.74/GSTR-1I1/JAM-1/14/2019-20 dated 24.4.2019 is correct, proper
and legal or not.

7. On going through the records, | find that the Respondent, a 100% EOU,
had imported brass scrap without payment of duty in terms of Notification No.
52/2003-Cus dated 31.3.2003. Subsequently, they applied for exit from EOU
scheme and at the time of de-bonding, they self-assessed value of stock of Brass
Billets (lying as work-in-progress) at Rs. 30,38,143/- and paid applicable duty of
Rs. 5,67,183/-. During the test check of records of CGST Range-lll, Jamnagar by
CERA officers, it was observed that the Respondent had undervalued their goods
by wrongly considering amount of work-in-progress of Brass billets as Rs.
30,38,142/- instead of Rs. 38,34,163/- as shown in the Balance Sheet for the
F.Y. 2016-17 and thereby short paid duty amount of Rs. 3,30,778/-. The Show
Cause Notice issued to the Respondent for demanding duty of Rs. 3,30,778/-
under Section 11A of the Central Excise Act, 1944 has been dropped by the
adjudicating authority vide the impugned order by holding that the Respondent
had properly assessed the value of 13.267 MT of Brass billets lying as work-in-
progress by considering proportionately the value of imported raw materials
involved in the said goods in accordance with Notification No. 52/2003-Custom

dated 31.3.20003 and had properly paid applicable duty.

7.1 The Appellant Department has contended that the Respondent should
have self-assessed in-process 13.267 MT of Brass Billets considering the value of
Rs. 38,34,163/- recorded in their Balance Sheet for the Year 2016-17 and that
the adjudicating authority erred in considering proportionately the value of
imported raw materials involved in the said goods in terms of Notification No.
52/2003-Customs dated 31.03.2003.

7.2  The Respondent has pleaded that mechanism for valuation of inventories
for the purpose of financial accounts is based on a particular accounting
standard and such valuation takes into consideration not only cost of material
consumed therein but also includes various overheads, whereas, in case of de-
bonding of an EOU units, duties on imported raw material lying in stock, either
as such or as contained in work-in-process, is calculated on the basis of 'duty
foregone' at the time of import of such raw material and hence, the present
departmental appeal, contending recovery of differential duty based on value

shown in financial accounts, is untenable in law.
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8. | find that the Respondent had imported brass scrap by availing exemption
in terms of Notification No. 52/2003-Customs dated 31.03.2003, which were
used in the manufacture of Brass Billets. While applying for de-bonding of the
unit, the Respondent considered proportionate import value of brass scrap which
were contained in in-process brass billets and paid duty which was foregone on
such imported brass scrap. | find it pertinent to examine the provisions
contained in Para 4 of Notification No. 52/2003-Customs dated 31.03.2003,
which is reproduced as under:
“4,  Without prejudice to any other provision contained in this notification, the said
officer may, subject to such conditions and limitations as he may deem fit to impose
under the circumstances of the case for the proper safeguard of revenue interest and also
subject to such permission of the Development Commissioner, wherever it is specially
required under the Export and Import Policy, allow the unit to clear any of the said goods

for being taken outside the unit, to any other place in India in accordance with the Export

and Import Policy:

Provided that -

£} T

(b) such clearance of goods (including empty cones, bobbins, containers, suitable for

repeated use) other than those specified in clause (a) may be allowed on payment of duty

on the value at the time of import and at rates in force on the date of payment of such

duty;”

(Emphasis supplied)

8.1 It is also pertinent to examine the provisions contained in Para 6.18 of the
Foreign Trade Policy applicable to a unit at the time of exit from EOU Scheme,
which are reproduced as under:

“(a) With approval of DC, an EOU may opt out of scheme. Such exit shall be subject to
payment of applicable Excise and Customs duties and on payment of applicable 1GST/
CGST/ SGST/ UTGST and compensation cess, if any, and industrial policy in force.

(e) Unit proposing to exit out of EOU scheme shall intimate DC and Customs authorities
in writing. Unit shall assess duty liability arising out of exit and submit details of such
assessment to Customs authorities. Customs authorities shall confirm duty labilities on
priority basis. subject to the condition that the unit has achieved positive NFE, taking into
consideration the depreciation allowed. After payment of duty and clearance of all dues,
unit shall obtain “No Dues Certificate™ from Customs authorities. On the basis of “No

Dues Certificate™ so issued by the Customs authorities, unit shall apply to DC for final
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exit. In case there is no proceeding pending under FT (D&R) Act, as amended, DC shall

issue final exit order within a period of 7 working days. ... ..."

8.3. On conjoint reading of the provisions contained in Para 6.18 of the
Foreign Trade Policy as well as Notification No. 52/2003-Cus dated 31.3.2003, it
is observed that duty on goods lying in stock at the time of de-bonding of unit
was to be calculated on the value at the time of import and at rates in force on
the date of payment of such duty. | find that the Respondent had imported brass
scrap without payment of duty by availing the benefit of exemption from duty in
terms of Notification No. 52/2003-Cus dated 31.3.2003. The brass scrap so
imported was utilized in the manufacture of in processed Brass billets. However,
at the time of de-bonding of their EOU, the Respondent paid duty foregone
amount considering the proportionate quantity of imported brass scrap involved
in Brass Billets lying in stock by taking value at the time of import and at rates
in force on the date of payment of such duty, in terms of Notification No.
52/2003-Cus dated 31.3.2003 read with Para 6.18 of the Foreign Trade Policy.
Thus, | do not find any infirmity in the valuation method adopted by the
Respondent. |, therefore, hold that the Respondent had correctly determined
the value of in-process goods lying in stock at the time of de-bonding as Rs.
30,38,143/- for the purpose of discharging duty.

8.4 Regarding contention of the Appellant Department that the Respondent
should have considered value of in-process billets as reflected in Balance Sheet
for the Financial Year 2016-17, | find that valuation of inventories for the
purpose of financial accounts is based on a particular accounting standard and
such valuation takes into consideration not only cost of material consumed
therein but also includes various overheads, as rightly contended by the
Respondent. In any case, when Notification No. 52/2003-Cus dated 31.3.2003
involved in the present case, stipulated to take value at the time of import, it is
not correct to consider value as reflected in Balance Sheet at the time of de-
bonding of unit.

9. | rely on the Order passed by the Hon’ble CESTAT, Banglore in the case of
Tirumala Seung Han Textiles Ltd reported as 2009 (237) ELT 145, wherein it has
been held that,

5.1 In respect of in-process goods, the appellants have argued that there is no

authority for demanding duty. As per Para 6.18 of the Foreign Trade Policy 2004-09,
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an EOU may opt out of the scheme with the approval of the Development
Commissioner subject to the payment of Excise Duty. In the policy, only imported and

indigenous capital goods, raw  materials, components, consumables, spares and

finished goods in stock are mentioned. There is no mention about the in-process

goods. In the absence of the mention of the in-process goods in the policy, there is no

authority for demanding duty on the in-process goods. Hence, we set aside the demand

of duty on the in-process goods.

(Emphasis supplied)

9.1 | find that the adjudicating authority relied upon the above case law in
the impugned order, however, the Appellant Department has distinguished the
said case law on the grounds that in the said case, the Hon’ble Tribunal held
that there was no authority for demanding duty on in-process goods at the time
of de-bonding of EOU whereas in the present case, the Respondent has already
self-assessed the duty on work-in-progress goods as per Para 6.18 of FTP 2015-20
read with Notification No. 52/2003-Cus dated 31.03.2003 and that the dispute is
only with regard to the valuation of the in-process goods and not with respect to
dutiability of the subject goods. | am not in agreement with the rationale behind
the contention raised by the Appellant Department in as much as when it is held
by the Tribunal that duty itself is not payable on in-process goods by EOU at the
time of de-bonding, there is no point in examining whether valuation of goods
for the purpose of discharging duty was proper or not. The Appellant
Department has not disputed about the findings of the Hon’ble Tribunal on the
aspect of dutiability of goods. Under the circumstances, the Appellant
Department cannot selectively contest valuation issue without contesting
dutiability of the disputed goods. So, valuation aspect on goods in dispute is
irrelevant when the goods are not liable to duty as held by the Hon’ble Tribunal
supra. Further, voluntary payment of duty by the Respondent in the present
case would not mean that the said Order of the Hon’ble Tribunal will not brE

applicable in their case.

10. The Appellant Department has contended that the in-process goods were
manufactured by using both imported and indigenously procured goods and
availed exemption of both Customs duty & Central Excise duty as per
Notification No. 52/2003-Cus dated 31.03.2003 on these goods and hence, value
at the time of import cannot be considered for proportionately arriving at the

value of in-process goods. It was further contended that the value assessed by
the Re

it should not be considered for duty payment at the time of de-
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bonding of EQU. On the other hand, the Respondent has argued that brass billets
were manufactured only from imported brass scrap. It is further argued that
there is no such allegation in the Show Cause Notice dated 24.04.2020 and
therefore this new allegation is beyond the scope of present proceedings. | find
that the Appellant Department has not brought on records any evidence in
support of their contention that the Respondent had used both imported and
indigenously procured goods and availed exemption of both Customs duty &
Central Excise duty. There is nothing in the Show Cause Notice which suggests
that the Respondent had also procured goods from DTA. |, therefore, discard this
contention as contrary to facts.

11.  Regarding applicability of Rule 9 of Customs Valuation Rules, 1988 relied
upon by the Appellant Department, | find that valuation of in-process goods was
correctly determined by the Respondent in terms of provisions contained in Para
6.18 of FTP 2015-20 read with Notification No. 52/2003-Cus dated 31.03.2003 as -
held by me herein above. |, therefore, hold that Rule 9 of Customs Valuation
Rules,1988, which prescribes residual method for valuation of goods has no
application in the present case.

12.  In view of above, | uphold the impugned order and reject the appeal filed
by the Appellant Department.

13.  Sdiadmdl R gl &1 T3 Ut &1 AuerT SwRied a8id 3 fsar wmar g
13.  The appeal filed by the Appellant Department stand disposed off in above

terms.
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