::wmqﬁ {amﬂn mmrqumwwmgﬁ:
XSRS XN TSR R GO AL ), O ¥ A CRICEIEL L MEACIOE,

i?ﬂ aﬁ‘ni fhr =, / Race Course ng Road,

JSHIE / Rajkot — 360 001
Tele Fax No. 0’23]—24??9524’244“42mt cexappeals

oredsrau.dgan - DIN-20210164SX0000010608

& Fire / avEEE RS | T
Append (File Mo Date
OI0 Mo,
V2/108/RAJ 2019 ACAM-IST/9/2019-20 24.06.2019

@ 3T W& FEA(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-002-2021

e & = / Y T T T /
Date of Order: 22.01.2021 Date of issue:

st aivd s, g (3rdiew), TSTIE gaRT aitd/
Passed by Shri Akhilesh Kumar, Principal Commissioner (Appeals),
- Rajkot
T I HFE WG | U FEE , FIT 30T, Yo HaTaE TR,
m;m;m| ZET I e :{E-‘rmmqﬁlﬁ
Arising out of above mentioned OI0 issued by AdditionallJoint/Deputy/Assistant Commissioner, Central

Excise/ST | GST,
Rajkot / Jamnagar / Gandhidham

29,01.2621

| Frfterwaianadr & w1 Ud 93 /Name & Address of the Appellant & Respondent -
M/s. Roy Maritime Services, 205, Madhav Complex, Opp DKV College, P.N.Marg, Jamnagar

ﬁ anfte) & zafla w eafFa Peff@s ol aiftidl | WiteoT & FHE e 2781 T 8Ea1 B/
z:ptrmn H,g,g;ril:w:li by this Order-in-Appeal ma_r,' fil¥ an appeal to the appropriete authority in the following

(Al dar e i I AeE UE faEe A sEniteae & uiy 3w S 3 waFaE 1944 & um
358 aﬂﬁawﬂﬁsrm‘lgr 1994 FrunRT 86 F I Ao e R e B

ﬁgp-eal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

U wfler Heaa A srafeua asl A e g ﬂﬁﬁwmﬁgﬁwmmmﬁmm aw
HIE 7 2, 3. . 1A, 7 Reh, w18 T

! The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

{i) amﬁqﬁﬁ!m{a]#mmm#mmmm wd Ay ST ST
(Rt afvaw e difde, zfad e, WMMHFHE’%?Z acutm et =g i/

I the e pone bnch . Cupome. B3y, S Tex Appsje Jebual (CETAT) . 2 P

(i) mmmmaammmgmtmmmﬂm (ardrenfrmamsh, 2001, #ﬁ'ﬂﬂﬁﬂam
Forafre fve o oo EA-3 S IR =k B ST A | B wE & aw o O & B, S e
mﬁrﬁﬂﬁﬂﬂ?mi‘m‘r , TOT 5 {1 O 30d $4,5 W $9T a1 50 wmaﬁmmﬂm #Hﬁht
3t s 1,0000- T . ¥ 3 10,000, - Maﬂﬁtﬁﬁﬁma}‘;ﬁﬁuﬁmﬂlﬁfﬂhﬁn
mmmﬁammﬁm#mmﬁmr#m#ﬁﬂh Tt & & d gawr o
ﬁmmmmmlmgwﬁﬁmm#mmmmmWﬁ
o FEeT & | e AR (R AR & g & 7Y 500/~ FIT 1 WU e A a0 g |/

Ehuragg_fgi 0 ﬁp&cl.iatc Tnalf&ﬁl be fil uadru l:r&t:elél form EA-3 wgi'éh tég%tu dg& 'I}‘L%
? nn:&f ﬁ‘j aw;rl.a.r to 5 E!sh‘m_ ca!tll:- a:t ] re::&cchb}{{é'( mf Uﬁg
I et o B S et e e e

cm
an
f,uat:d cal.mn m [ Iﬁ{' grant o sta be ACCOMPant

(B) mmﬁmm T wfeferge, 10044 uRT 86(1) mmm 1994, & Fras 9(1) &
Aed ifia wow S.T 57wy St A € S g vd 3wk wn m*mmﬁma Tad ofy wm A
Heew F (3000 & OF Wig SATOiT gl aiier) 3R oA & 0 A 79 o o F Ty, Fu Aae ) Fe e B At i

T T , FUT 5 W@ T IHH FAH,5 @1 F9¢ 41 50 mmaﬁmm A T H H{iE § A s 1,0000-
w4, 5 B 3T 10,000/~ T 1 FAIRE ST e A1 9f Faee w1 WURE s s, mmrmm
Fmﬁﬂmiﬁlwm#wﬂ%rmr#m#ﬁmm mtﬁmmﬂmﬁmggt

| FEam

TRT | wEEa & #F £ 37w A g AT SR HetoT Hie St f
T{Hmmw # T 500/- T & R o S w e |

Ppﬂﬂim]ﬂu rS}ib ion E of ﬂecuon the le%nlrr 994, 1o th Ell.ﬂtl!' Tn nal Shall be
cpaiel Do it Mg&‘i %J mf:%,‘!ﬂ?ﬂ*mlm el SRS o e aﬂ’?g
l:runt of service tax rest %m et E{.E"i ned 1s

: S hut 18 Eu:lrEi 1.n I' ratt in
J D‘E nﬁ{ A Ipﬁg %:m the b |:|| nﬁt' “tor Ba.ﬂ.k e bench
unal 1s a?tﬂutc 3@ npé-n ma f: gt‘nnl lar acmmpam e ﬂ Rs. 100;’



)

<

{1

i)

fii)

(iv)

ivl

fvil

o

(E)

(G

forer siferfaraw, 19048 Ry 86 $r 3ot (2) o8 (2] 7 Aada oo & e anfe, e P, 1994, & aE 9(2)

wE 0(2A) ¥ TE e wew S.7.-7 # @ o0 w vs IEE W , el T e e s (), R0

SeTE [ EaR S STaRn A E weae & (3 3 e ui g mfgw) AR SAHI FETEE T Fa
, Fela Seang aEw e, w1 s i o sl gel R W Ry & ave e o fe o A

#mmefﬂ'ffu

prcachbed wies eils 5 ) LAY of e e T s 1904 and shall e accompanied by Copy of order

g;%;mmrusﬂg Tucntral HCISE O Cnmn|1qa.4nfr“;. eniral Exoise (Appesis) {one of which shall be a certified

and copy of the order passed by the Commissionerauthoriang the Assistant Commissioner or Deputy
Eﬂcﬁ'&mmm’;’yurgmml E.n}":pe,.f Service Tax 1o hile the appeal before the Appellate Tribunal.

o, A0 37 U T e srdtelle it (deke) & ol wdel & Amd A R 3e oes sftieas
1944 ) URy 35U & 3 Ry e, 1994 9 oy B3 & it Aart & o e I, 9 v F ua
mm#mmmmm@rmmﬁm uferere (10%), =19 #far vd fafem g, ar e
Faw e Raiea g, mlfmmﬁmm oY B =0 uw & o FA TR A & O Em e
30 A B
mmﬂmﬁwxmﬁa-mﬂmmw#mmt

{i} urr 11 & ¥ AT W

{id) HerdT FHT & A I T T

(i) Py Fwr e & P 6 o s e o

- wyd Ow T oW TR & WA B 0 2) STy 201 & ww @ g SRl adede ot & aee

Teremmia e 3roft v e &1 s =8 d@a )
For an appeal to be fled before the CESTAT, unde:r Section 35F of the Central Emscm:t. 1944 which iz also
mads a cable to Service Tax under Semmﬂ af the Fmance Act, 1994, magpemd o against this order shall lie

before the Tribunal on pﬂz?rmmt of 10% of the o uig demended where duty or du alty are in dispute, or

penmty, where cnalt}r ed the amount of pre-deposit payable would be subject to a
ceiling of Bs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded” shall include

oue is in dispute, provi

i amount determined under Sectier 11 D;
u! amount of erroneous Cenvat Credit taken;
m:ununl&u yable under Bule 6 of fne Cenvat Credit Rules o
pruv—.drd fitrther that the provisions of this Section shall not Epl'?:mu the = lication ond appeals
e

pmt!ing before any appellate authmt',.r prios to the cominencement of ance [Nu 2) Act, 2014,

Rtvhinn Eﬁlt:lnn to En“rnm:nt of Lun‘lu
R meet 585 aae wi=as, 1994 ﬁﬂmSﬁEE#mﬂ;?t
HAG

mﬁrﬂma‘f m?ram ma,‘m*gﬁma*m Fwmn, ot Afow, faw & s, , T
jsdlumm ﬁci:;umm t th der to th G dig, Application U
rm n L] e Cr 1] I: & l.‘.ﬂ.l' I:l i SRIOTH an
SRR BB Detgtept o S, Tt Al
section [1) o gcchun— 1l

oft #e & a?“mm# T AwA T A e R SR @ ¥ aE & aerEe & @ an Tl ae
wER T o ?# $ER 778 TR & 2, ar el 3R 7 A O SR F e & s & 2N,
P?H’I? i m!ﬁﬁﬂl}m here the ] mmﬁﬁ" it f tory t 1 ther fact

N CAse 0 any los: %?u%c 5, W & ¢ 1083 urs in o 81 om, & ﬁ Eﬂog.dﬁ; cruserg 0 anoiner

or Irpm gne to anot unng the course n PrOCessing m a warehouse or m stor
1

er in & factory or in a warehouase
IR 3 AT T 1o A R e O AT o Rfeir  wagwe s A ov vl d i s e & g (fem &
mﬁﬁ,mm#mﬁﬂﬁaﬂmmﬁﬁhﬂﬂiﬁmiu ) ¥
Iz r"_Ha_c nfﬁm: nLd Eu.lr excise ?%1?94:1 rted to an ﬁn&nh}r or territ eutside India o{ on :éclcazaahic

acthure o hich are o any country or territory outside

T a1 Faw T R & e, 9 o dee o A e e g g
In caae oods ekported outsidelndia export to Nepil or Bhutan, without payment of duty,

gﬁmm#m& ¥ fav o sgft e gw vfgs v A TR F T AT R e
mmm{ # Fire wfoferer (7. 2),1998 $r arr 109 & Zaw e & o e 3vmar g
iyl tyuﬂ"iféém . tof final products under the provisi

(o l LK) &l:l i ar 5 Lai o'} uvy on 5 un EI.' ] ons
Gl ALtk MERIES T ot diter S R g B e ESmaliu Bt R e e
I FdEA T &Y ATEAT U9 HEw EA-8 3, uﬁﬂmﬂm fmﬁwmﬂrzml ¥ w0 & ¥asa
faffiss &, ow ey & wdwor & 3 mtmmmmsmmtmg a 3rdher 3méar i 2 e
m#mmlmammqﬁm 1944 1 URY 35-EE & Aed gﬁ:ﬂrmﬁ#m ¥
muw'rnﬁﬁnﬁmﬁm

syt SR shﬂkﬂ.ﬂ:ﬂ‘ iowp i P PRI
ed'% ‘fgi%ﬁ?u as pre

two coples each o
Sccompar _v a cﬂp}r uﬁﬂ%% mngppn}mm
EE of CEA, 1944, under Major Head of Account,

erieror Fdes & A PR fae Bifie i & sl & 3 i)
ﬂmmwmﬂmmﬂmﬁmmmﬂf mmm‘r-‘-rfﬂm e 3t ol weee T v W e W S
a‘rmlmn -l & T ooy

T Y T e e e s 2 v T Mias, D Sfiount fnvolved in Rupees One

afg s Few A SR A § A e sdﬁt'-tﬂ'u &1 A, 30 7 # e aen i
a’cﬂﬂas’:ﬂ %l mm#m%ﬁw ﬁmﬂﬂfﬁmmmﬁmyﬂmﬂ
md m alé:rm canss, li'the order covers ua—rmusm]mbas of order- in Original, fee I'm- each 0.1.0. should be

t withstundin t th th .
?Eﬂ. nrre'i. Nentral . As the ca ma} e, .’a%ﬁl&‘té”éﬁﬁ Pl T_,;.EL“ o ['lE al or

under

;;fa‘ﬁ:ﬁm 1975, & 35| & Sgar 37 aN U Fen andv f v o Buife 6.50 s a
E@mﬁ?@’:mm VRS 0 AT S S S I e

L T od gmat ardeie smofteTor (@ feramae, 1982 # aftty o8 3o Fafoua aoat
mmﬁyﬁmmmmmm% i

ﬁl:tgtg{ 13 p ﬂ%@unﬁ%&’u"ﬁe :.-s lggﬁt nth'Lr related matters contained in the Customs, Excize
sea ydieli urftiedt @1 srfiel i@ &t 3 gaie cavs, Rege 3 adiaan waust & e, sdand e daase

;rwwchei: v.in ﬁtﬁﬂﬁﬁf& fﬂ
j ?J:!" :' P ;Lrvﬁ:_tgfm et test Fmsi.ontscrelnun tu_%nlﬁluf appeal to the higher appellate authority, the




Appeal No: V2/108/RAL/2019

:: ORDER-IN-APPEAL ::

M/s Roy Maritime Services, Jamnagar (hereinafter referred to as
“Appellant”) filed Appeal No. V2/108/RAJ/2019 against Order-in-Original No.
AC/JAM-1/5T/9/2019-20 dated 24.6.2019 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division-l, Jamnagar
(hereinafter referred to as “adjudicating authority”).

¥ 2 The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Manpower Recruitment/Supply Agency Service' and ‘Supply of
Tangible Goods Service’ and was registered with Service Tax having Registration
No. AAHFR9210QST001. Investigation carried out against the Appellant revealed
that they had charged and collected service tax from their clients but had short
paid / not paid service tax in Government Account during the years F.Y. 2013-14
to F.Y.2016-17 and had also failed to file ST-3 Returns for the period from
October, 2013 to March, 2017. The Appellant paid Service Tax amount of Rs.
29,43,106/- along with interest of Rs. 6,95,267/- during investigation.

2.1 Investigation culminated into issuance of Show Cause Notice No.
V.ST/GSTR-I-JMR/20/2018-19 dated 11.6.2018 to the Appellant calling them to
show cause as to why Service Tax amount of Rs. 40,50,111/- should not be
demanded and recovered from them under proviso to Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) along with interest under
Section 75 and proposing imposition of penalty under Sections 76, 77 and 78 of
the Act and recovery of late fee under Section 70 read with Rule 7C of the
Service Tax Rules, 1994, for failure to file ST-3 Returns. The notice also
proposed denial of Cenvat credit of Rs. 9,70,484/- availed and utilized by the
Appellant.

2.2 The above Show Cause Notice was adjudicated vide the impugned order
which confirmed demand of Service Tax of Rs. 40,50,111/- under proviso to
Section 73(1) of the Act and ordered for its recovery along with interest under

Section 75 of the Act and also imposed penalty of Rs. 40,50,111/- under Section
78 of the Act, penalty of Rs. 10,000/- under Section 77 of the Act and late fee
of Rs. 1,09,900/- under Section 70 ibid. The impugned order denied Cenvat
credit of Rs. 9,70,484/- and ordered for its recovery under Cenvat Credit Rules,
2004,
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Appeal No: V2/108/RAJ/2019

various grounds, inter alia, as under:-
(1) The impugned order was passed without giving proper opportunity
of being heard and without going through the written submission
submitted by them; that the impugned order, being contrary to facts and
passed without praper justification, is required to be set aside.

(i) The adjudicating authority has not considered calculation sheet
submitted by them in reply to Show Cause Notice, which showed that they
had made excess payment of Rs. 81,895/-.

(ili) The adjudicating authority has erred in not considering relevant
documents on the basis of which Cenvat credit was taken and utilized like
invoices, ledgers, audit reports etc. and erroneously denied Cenvat

credit.

(iv) The adjudicating authority has erred in invoking extended period of
limitation under proviso to Section 73(1) of the Act for confirming service
tax demand and also erred in imposing penalty under Sections 70,77,78 of
the Act and Rule 15 of the Cenvat Credit Rules, 2004.

4, Hearing in the matter was scheduled on 3.1.2020 and 14.1.2020 but the
Appellant did not appear for hearing. Subsequently, the appeal was kept in
abeyance as the Appellant had opted for Sabka Vishwas (Legacy Dispute
Resolution) Scheme, 2019. The CGST, Rajkot vide email dated 3.7.2020 informed
that application filed by the Appellant was rejected. Hence, the matter was
listed for hearing in virtual mode on 5.8.2020, 26.8.2020, 11.9.2020, 28.9.2020
and 29.12.2020. However, no consent was received for hearing nor any request
for adjournment was received. Since, the appeal cannot be kept pending
indefinitely, | take up the appeal for decision on the basis of available records.

5. | have carefully gone through the facts of the case, the impugned order
and grounds raised in Appeal Memorandum. The issue to be decided in the
present appeal is whether the impugned order confirming service tax demand of
Rs. 40,50,111/-, imposing penalty under Sections 70,77 and 78 of the Act and
denying Cenvat credit of Rs. 9,70,484/- is correct, legal and proper or not.

6. On going through the records, | find that an offence case was booked

against the Appellant for evasion of service tax. Investigation carried out against
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Appeal Mo: V2/108/RAJ/ 2019

provisions of Income-tax Act, 1961. We note that without further examining the
reasons for difference in two, Revenue has raised the demand on the basis of
difference between the two. We note that Revenue cannot raise the demand on
the basis of such difference without examining the reasons for said difference
and without establishing that the entire amount received by the appellant as
reflected in said returns in the Form 26AS being consideration for services
provided and without examining whether the difference was because of any
exemption or abatement, since it is not legal to presume that the entire

differential amount was on account of consideration for providing services.”

7.1 In view of above, | hold that service tax determined on the basis of Form
26AS for the year 2013-14 is not correct. The Appellant has not produced any
documents before me and hence, it is not possible to determine correct service
tax amount. |, therefore, find it appropriate to remand the matter to the
adjudicating authority to determine correct service tax amount for the years
2013-14 to 2016-17 keeping in mind the provisions of Point of Taxation Rules,
2011. The Appellant is also directed to produce documents, if called upon by the
adjudicating authority. The adjudicating authority shall pass fresh order by

adhering to the principles of natural justice.

8. Now, coming to denial of Cenvat credit of Rs. 9,70,484/- availed by the
Appellant. The Appellant has pleaded that the adjudicating authority has not
considered relevant documents on the basis of which Cenvat credit was availed
by them like invoices, ledgers, audit reports etc. | find that the adjudicating
authority denied Cenvat credit by observing at para 44 of the impugned order as
under:

“44. 1 find that the show cause notice also proposes denial of Cenvat Credit of

Rs. 9.70.484/- availed by the Noticee on input services and inputs in respect of

maintenance of capital goods. insurance, phone bills. I find that Rule 4(1) of

the Cenvat Credit Rules, 2004 stipulates that manufacturer or provider of

output service shall not take Cenvat credit after one year (six months during the

period 01.10.2014 to 28.02.2015) from the date of issue of the document

specified in Rule 9(1) of the Cenvat Credit Rules, 2004, Further Rule 9(9) of

the Cenvat Credit Rules, 2004 stipulates that “The provider of outpul services

availing Cenvat Credit, shall submit a half vearly return in form specified, by

notification. by the Board to the Superintendent of Central Excise, by the end

of the month following the particular quarter or half year”. | find that availment

of Cenvat Credit by the Noticee also casts their responsibility to comply with
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the Appellant revealed that they had provided ‘Manpower Recruitment/Supply
Agency Service’ and ‘Supply of Tangible Goods EErch and charged and
LA R T R 0 i e el Y e i Pl el - BT T e B e e Ll

collected service tax from their clients but evaded payment of service tax during
the Financial Years 2013-14 to 2016-17 and had also failed to file ST-3 Returns
for the period from October, 2013 to March, 2017. | find that the adjudicating
authority determined service tax demand at Rs. 40,50,111/-, by considering
highest of the income recorded in invoices, sales ledger, ST-3 Returns, Profit &

Loss Account and Form 26AS of the Appellant for the relevant period.

7. | find that the Appellant has not disputed about provisions of service by
them or their liability to pay service tax on the services rendered by them. The
Appellant has contested the quantification of service tax demand confirmed
against them. The Appellant has pleaded that they submitted written submission
and calculation sheet before the adjudicating authority, which showed that they
had made excess payment of service tax of Rs. 81,895/- during the period under
dispute but the same was not considered by the adjudicating authority while
passing the impugned order. | find that the adjudicating authority determined
taxable value by considering highest of the incomes recorded in invoices, sales
ledger, ST-3 Returns, Profit & Loss Account and Form 26AS of corresponding
financial year. As recorded in para 41 of the impugned order, the adjudicating
authority considered income recorded in Form 26AS as taxable value for the
year 2013-14 whereas for the years 2014-15 to 2016-17, income as per invoices
have been taken as taxable value for the respective years, without giving any
justification. It is pertinent to mention that with the introduction of the Point of
Taxation Rules, 2011 with effect from 1.4.2020, service tax is to be discharged
on accrual basis instead of receipt basis. Form 26AS of Income Tax records
income received by an assessee in a particular financial year. It may be possible
that such income may be consideration of service provided in previous financial
years or may be pertaining to any exempted service. Unless the adjudicating
authority examines records of the Appellant and brings on record that amount
reflected in Form 26AS pertains to taxable service rendered in a particular
financial year and liable to service tax in terms of Point of Taxation Rules, 2011,
it is not legally correct to determine service tax purely on the basis of amount
recorded in Form 26AS. | rely on the Order passed by the Hon'ble CESTAT,
Allahabad in the case of Kush Constructions reported as 2019 (24) G.S.T.L. 606
(Tri. - All.), wherein it has been held that,
“Revenue has compared the figures reflected in the ST-3 returns and those

cted in Form 26AS filed in respect of the appellant as required under the
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the provisions contained in the Cenvat Credit Rules. The Noticee has failed to

’iubmn lhe1r ST-3 returns from October-2013 to Sﬂptcmher-lﬂlé All these ST-
! e T e v L 0 S b e g g i i

3 relums were filed on 07.12. 2&[6!08 l'»* 2016 ie. al’ler mvcstu,atmn Thus, 1

find that the Noticee has wrongly availed Cenvat credit of Rs. 9.70.484/- and

the same is required to be denied and the same is not available for payment of

Service Tax and is required to be recovered from the Noticee,”

8.1 | do not agree with the findings of the adjudicating authority. Firstly, the
adjudicating authority has not brought on record that the Appellant had availed
Cenvat credit beyond limitation prescribed under Rule 4(1) of the Cenvat Credit
Rules, 2004 and secondly, non filing of ST-3 Returns cannot be a ground for
denial of Cenvat credit. If the Appellant has availed Cenvat credit of input/input
services in their books of accounts within prescribed time limit, then they are
within their right to claim/utilize the same against discharge of their service tax
liability on output service. The adjudicating authority should have called for
books of accounts of the Appellant to verify whether they had availed Cenvat _
credit in their books of accounts within limitation prescribed under Rule 4(1) of
the Cenvat Credit Rules, 2004 or not, which has not been done in the present
case. Since, part of the impugned order is being remanded to the adjudicating
authority for de novo proceedings, | consider it appropriate to remand this issue
also to the adjudicating authority. The Appellant is directed to produce relevant
documents before the adjudicating authority.

9. In view of above, | set aside the impugned order and dispose the appeal
by way of remand to decide the matter afresh.

10.  smfiaddl gR1 & @t 7€ onfie @1 Piyert Swled ot & fEar o 2

10.  The appeal filed by the Appellant is disposed off as above.

- LJ"/VM’ Pl
o |

“[Akhi leﬂh Kumar
ffom e Commissioner (Appeals)

By Regd Post A.D.

To,
M/s Roy Maritime Services,
205, Madhav Complex,

Opp DKV College, P.N. Marg,
Jamnagar.
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