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AppeaL No: V2/ 108/ RAJ /2019

'M/i R6i' M;iitime"'s6n;iEbi, Jamnagar (hereinafter referred to as

"Appettant") fited Appeat No. V2l108/RAJ/2019 against Order-in-Originat No.

AC/JNA-I/ST/9/2019-20 dated74.6.2019 (hereinafter referred to as ,impugned

order') passed by the Assistant Commissioner, Central GST Division-1, Jamnagar

(hereinafter referred to as "adjudicating authority").

7. The facts of the case, in brief, are that the Appettant was engaged in

providing 'Manpower Recruitment/Suppty Agency Service' and 'Supply of

Tangibte Goods Service' and was registered with Service Tax having Registration

No. AAHFR9210QST001 . lnvestigation carried out against the Appeltant reveated

that they had charged and cotlected service tax from their ctients but had short

paid / not paid service tax in Government Account during the years F.Y. 2013-14

to F.Y.2016-17 and had atso faited to fite ST-3 Returns for the period from

October, 2013 to March, 2017. The Appetlant paid Service Tax amount of Rs.

29,43,1061- along with interest of Rs. 6,95,767 /- during investigation.

2.1 lnvestigation culminated into issuance of Show Cause Notice No.

V.ST/GSTR-l-JMR/2012018-19 dated 11.6.2018 to the AppeLtant catling them to

show cause as to why Service Tax amount of Rs. 40,50, 111/- shoutd not be

demanded and recovered from them under proviso to Section 73(1) of the

Finance Acl, 1994 (hereinafter referred to as 'Act') atong with interest under

Section 75 and proposing imposition of penatty under Sections 76, 77 and 78 of

the Act and recovery of late fee under Section 70 read with Rute 7C of the

Service Tax Rutes, 1994, for faiture to fite 5T-3 Returns. The notice atso

proposed deniat of Cenvat credit of Rs. 9,70,484l- availed and utilized by the

Appettant.

7.7 The above Show Cause Notice was adjudicated vide the impugned order

which confirmed demand of Service Tax of Rs. 40,50,111/ - under proviso to

Section 73(1 ) of the Act and ordered for its recovery atong with interest under

Section 75 of the Act and atso imposed penalty of Rs. 40,50, 1 1 1 / - under Section

78 of the Act, penatty of Rs. 10,000/- under Section 77 of the Act and late fee

of Rs. 1,09,900/- under Section 70 ibid' The impugned order denied Cenvat

credit of Rs.9,70,484t- and ordered for its recovery under Cenvat Credit Rutes,

2004.

aggrieved, the Appettant has preferred the present appeal on3
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Appeat No: V2l108/RAJ/2019

various grounds, inter olia, as under:-

(i) The impugned order was passed without giving proper opportunity

of being heard and without going through the written submission

submitted by them; that the impugned order, being contrary to facts and

passed without proper justification, is required to be set aside'

(ii) The adjudicating authority has not considered calculation sheet

submitted by them in repty to Show Cause Notice, which showed that they

had made excess payment of Rs. 81,895i -.

(iii) The adjudicating authority has erred in not considering relevant

documents on the basis of which Cenvat credit was taken and utitized [ike

invoices, ledgers, audit reports etc. and erroneousty denied Cenvat

credit.

(iv) The adjudicating authority has erred in invoking extended period of

limitation under proviso to Section 73(1) of the Act for confirming service

tax demand and also erred in imposing penatty under Sections 70,77,78 of

the Act and Rute 15 of the Cenvat Credit Rutes, 2004.

4. Hearing in the matter was scheduled on 3.1.2020 and 14.1.2020 but the

Appettant did not appear for hearing. Subsequentty, the appeat was kept in

abeyance as the Appettant had opted for Sabka Vishwas (Legacy Dispute

Resotution) Scheme, 2019. The CGST, Rajkot vide email dated 3.7.2020 informed

that apptication fited by the Appellant was rejected. Hence, the matter was

tisted for hearing in virtual mode on 5.8.7020,76.8.2020, 11.9.2020,28.9.2020

and 79.12.2020. However, no consent was received for hearing nor any request

for adjournment was received. Since, the appeal cannot be kept pending

indefinitety, I take up the appeal for decision on the basis of available records.

5. I have carefulty gone through the facts of the case, the impugned order

and grounds raised in Appeat Memorandum. The issue to be decided in the

present appeal is whether the impugned order confirming service tax demand of

Rs.40,50,'1 11l-, imposing penalty under Sections 70,77 and 78 of the Act and

denying Cenvat credit of Rs. 9,70,484l- is correct, [ega[ and proper or not.

6. On going through the records, I find that an offence case was booked

against the Appeltant for evasion of service tax. lnvestigation carried out against

Td
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Appeal No: V2/1OE/R /2019

provisions of Income-tax Act, 1961. We note that without further examining the

reasons for difference in two, Revenue has raised the demand on the basis of

difference between the two. We note that Revenue cannot raise the demand on

the basis of such difference without examining the reasons for said difference

and without establishing that the entire amount received by the appellant as

reflected in said retums in the Form 26A5 being consideration for services

provided and without examining whether the difference was because of any

exemption or abatement, since it is not legal to presume that the entire

differential amount was on account of consideration for providing services."

7.1 ln view of above, I hotd that service tax determined on the basis of Form

26A5 for the year 2013-14 is not correct. The Appettant has not produced any

documents before me and hence, it is not possibte to determine correct service

tax amount. l, therefore, find it appropriate to remand the matter to the

adjudicating authority to determine correct service tax amount for the years

2013-14 lo 2016-17 keeping in mind the provisions of Point of Taxation Rutes,

201 1. The Appetlant is atso directed to produce documents, if catted upon by the

adjudicating authority. The adjudicating authority shatl pass fresh order by

adhering to the principtes of natural justice.

8. Now, coming to denia[ of Cenvat credit of Rs.9,70,4841- avaited by the

Appeltant. The Appettant has pteaded that the adjudicating authority has not

considered retevant documents on the basis of which Cenvat credit was avaited

by them like invoices, ledgers, audit reports etc. I find that the adjudicating

authority denied Cenvat credit by observing at para 44 of the impugned order as

under:

"44. I find that the show cause notice also proposes denial of Cenvat Credit of

Rs. 9,70,4841 availed by the Noticee on input services and inputs in respect of

maintenance of capital goods. insurance, phone bills- I frnd that. Rule 4(1) of

the Cenvat Credit Rules, 2004 stipulates that manufacturer or provider of

- output service shall not take Cenvat credit after one year (six months during the

period 01.10.2014 to 28.02.2015) frorn the date of issue of the document

specified in Rule 9(1) of the Cenvat Credit Rules, 2004. Further Rule 9(9) of

the Cenvat Credit Rules, 2004 stipulates that "The provider of output services

avaiiing Cenvat Credil. shall submit a half yearly retum in form specified, by

notification. by the Board to the Superintendent of Central Excise, by the end

of the month following the particular quafter or half year". I find that availment

of Cenvat Credit by the Noticee also casts their responsibility to comply with

(I;:
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Appeat No: V2l'108/RAJ /2019

the Appettant revealed that they had provided 'Manpower Recruitment/Suppty

Agency Service' and 'Supply of Tangible Goods Service' and charged and

collected service tax from their ctients but evaded payment of service tax during

the Financial Years 20'13-14 lo 2016-17 and had atso failed to fite ST-3 Returns

for the period from October, 2013 to March, 2017. I find that the adjudicating

authority determined service tax demand at Rs. 40,50,111/-, by considering

highest of the income recorded in invoices, sates ledger, ST-3 Returns, Profit &.

Loss Account and Form 26A5 of the Appettant for the relevant period.

7. I find that the Appettant has not disputed about provisions of service by

them or their Liabitity to pay service tax on the services rendered by them. The

Appeltant has contested the quantification of service tax demand confirmed

against them. The Appettant has pteaded that they submitted written submission

and catcutation sheet before the adjudicating authority, which showed that they

had made excess payment of service tax of Rs. 81,895/- during the period under

dispute but the same was not considered by the adjudicating authority white

passing the impugned order. I find that the adjudicating authority determined

taxabte value by considering highest of the incomes recorded in invoices, sates

ledger, 5T-3 Returns, Profit & Loss Account and Form 26A5 of corresponding

financial year. As recorded in para 4l of the impugned order, the adjudicating

authority considered income recorded in Form 26A5 as taxabte vatue for the

year 7013-14 whereas for the years 2014-15 1o2016-17, income as per invoices

have been taken as taxabte vatue for the respective years, without giving any

justification. lt is pertinent to mention that with the introduction of the Point of

Taxation Rutes, 2011 with effect from 1.4.2020, service tax is to be discharged

on accruat basis instead of receipt basis. Form 26A5 of lncome Tax records

income received by an assessee in a particutar financial year. lt may be possibte

that such income may be consideration of service provided in previous financial

years or may be pertaining to any exempted service. Unless the adjudicating

authority examines records of the Appeltant and brings on record that amount

reftected in Form 26A5 pertains to taxabte service rendered in a particutar

financiat year and tiabte to service tax in terms of Point of Taxation Rutes, 201 1,

it is not tegalty correct to determine service tax purety on the basis of amount

recorded in Form 26A5. I rety on the Order passed by the Hon'bte CESTAT,

Attahabad in the case of Kush Constructions reported as 2019 (24) G.S.T.1.606

(Tri. - Att.), wherein it has been held that,

"Revenue has compared the figures reflected in the ST-3 tetums and those

in Form 26.45 filed in respect of the appellant as required under the
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the provisions contained in the cenvat credit Ruies. The Noticee has failed to

submit their ST-3 retums from October-2O13 ro September-2016. All these ST-

3 retums were filed on 07.12.2016108.12.2016 i.e. after inveirigation. Thus. I

lrnd that the Noticee has wrongly availed Cenvat credit of Rs. 9,70,4841- and,

the same is required to be denied and the same is not available lbr payment of

Service Tax and is required to be recovered from the Noticee."

8.1 I do not agree with the findings of the adjudicating authority. Firstty, the

adjudicating authority has not brought on record that the Appeltant had avaited

Cenvat credit beyond limitation prescribed under Rute 4(1) of the Cenvat Credit

Rutes, 2004 and secondty, non fiting of ST-3 Returns cannot be a ground for

denial of Cenvat credit. lf the Appettant has availed Cenvat credit of input/input

services in their books of accounts within prescribed time limit, then they are

within their right to claim/utitize the same against discharge of their service tax

tiabiLity on output service. The adjudicating authority shoutd have calted for

books of accounts of the Appe[tant to verify whether they had avaited Cenvat

credit in their books of accounts within limitation prescribed under Rute 4(1) of

the Cenvat Credit Rules, 7004 or not, which has not been done in the present

case. Since, part of the impugned order is being remanded to the adjudicating

authority for de novo proceedings, I consider it appropriate to remand this issue

atso to the adjudicating authority. The Appettant is directed to produce retevant

documents before the adjudicating authority.

9. In view of above, I set aside the impugned order and dispose the appeat

by way of remand to decide the matter afresh.

10.

10.

eliM ilrT 6S alrr{ qfi-d 6r Fqerr glrn-ffi dtb t fuqt wdT 6,

The appeal fited by the Appeltant is disposed off as above.

&x-t
Akhitesh Kumar
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