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Rajkot / Jamnagar / Gandhidham :

gfrf{,alAcF-dra 6r arfr vd lrdf /Name & Ad&ess of the AppeUa[t & Req)ondent :,

tr[/s. Seali.ne Ship Suppliers,3O9, Shopphg Poilt, Opp Ilotel Forture Palace, DlgisE Circle Road,
rratunagar

il 3{rh(3.'fdq t Eqfud at5 qfu ffiBa dtfid }r{+dcrffi i crfufrur + EqaT 3rfrd arqr rr ra-ar trl
Any perion aAgrieved by ihis Order-in-Appeal may filt an appeal to the appropriate autiority in tie folowing

ftm cm ,a;*q riqr( tra d d-qr+r nfi#q ryrqtfurqsr + cfr 3rfd,i;*q f?qrc et6 Jrfrfr{ff ,1944 6r lnn
sse#3i rFd liifuf, 3rfrfr{q, 1994 6r qRr 86 +'3rdrd fEfafu+a srr6 6t dT [nfi flt/
Appea.l to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal ties to:

a:A-6tsr taira t rafrra €:t errd Ssr rf6, Aifrq riqr.i-a rf6 aii {-dr6{ :rtrfq arqrfufi{sr 6r fr}c frd, tE
efa+ z,)m. +. grq,fifrdt,6f 6raffi {ftql/
The special bench of Clrstoms, Excise & Service Tax Appellate T.ibunal ofWest Block No. 2, R.K. PuraE, New
Delhi in a1l matters relating to classification and valuation-
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Ffd 3rEA-{x,199a6r qnr 86 4I ic-?rREi (2) !.i (2A) + 3iE/rd d AI rrfr 3{fid, A-drf{ ffi, 1994, +'Fi{fl 9(2)

v.i 9(2A) & -6d fftrlftd crd s.T.-7 fr 6r sd;rt ('.i rs+ sT{r J{r{r{d. idrq rer< qJa :r:rsr 3lqrd (3$rd), }-dl{
rFra rf6 6-ERr qltra yri:sr 6r cffi dErm 6t (rdi' t ('fi cft r8rFid 6tfr qrBg iiF 3{rF 6dRr s6r{fi ]lqra 3rtrdl

swr.++i, *trt rrvra flffii +dr<i{. +t 3rtrrq rrrfufr{sr 6) Jnt{d ($ rri 6I Bftt t} srd 3naer fr cF stt trrq f
d Ja Fc$dJfr r /
The aoneal under sub secuon 12) and l2Al of rh€ section 86 the Finance Act 1994, shall be 6led ur For ST.7 as
oresciibed under RuIe 9 12) &giZA) of t}le'Sen'rce Ta-y Rules, 1994 and shall be acaoEpanied bv a copv of order
6f Comrlrissioner Central Excise oi Commlssioner. CenEal Excisr {Appeals} {one of drtlich sh_all be a certified
coDvl arld coDv of the order Dassed bv thr Commissionerauthorizinq the Assislant ComElsstoner or Deputy
Cciniirussionei-of CenEal Excise/ Service Taz to fiethe appeal beforelhe Appellale Tribunal.

fiar lta, drq rrqrq ?Fs lri t-al6{ 3rqr&q fitrf{q (&) + cfr 3{ffi + arr& d iffiq rsrq qra gfrfr{q
1944 

-6\ 
lrRr 35r'E + Safa. Gi *r fa-*q 3{ftft{E. 1994 €lrJm83 eJi Jtd t-dr6{ 6t m ar"ffr rr$ t, gq vre?r t cfr

3rfi&q crEfiwr d'xqrfrari rrq see eri4'rSdr 6{ ain +, 1o cftrrd (10"/"), ,i-{ qi"r (rd qdrar frEft-a t, qr qEtar, il{
+-{il qsrdr fd-drfud B. 6r Trrda l6qr rri. mrE ft rs qwr i :itr#a rsr ft vrt ar& vha tq {fr] T€ 6S9 sc(' t
3rfus adl

ardrq rfllE al6 lti i-dr6{ 6:idra "sizr fr('rE' rrffi" e Eq efiB-fr t
11 urn11 $*:iarra r+a
(ii) ffi. rnfrffJI€n d{F}
(iii) ffidsqrffi +'F-{nc t3ia?td-i{rrfia
- Errd 116 fu Ss qEr t sr{qa ffi{ ({i. 2) 3rfrfr{n 2014 +, 3flii:{ t Tt B]fr 3rffiq qrffi *, FseT

fuar*Eta er+a :r# qri 3Tftd +t f,r{;rfr dri t/
For an appeal to be Eled before the CESTAT, under Section 35F of the Ceotra.l Excise Act, 1944 which is a.lso
made apblicable to Servrce Tax under Secliori 83 of the Finance Act. 1994, an appeal aaainst this order shall Iie
before t}Ie Tribunal on oa!.ment of lOTo of the dutv demanded wheri duw br dutv and i'enaltv are in drsDute. or
penalty, where penaltv alone is in dispute, provided the amount of pre:deposit'payatile woild be subiect tb a
ee indofRs l0'Crore"s.- Under Central Excrse and Service Tax.'Dutv Demanded" shall include :

lil amount determined under Sectiori 11 D:
id) amount of erroneous Cenvat Credrt ukdn:
iriil amount payable under Rule 6 ofthe cenvat credit Rules

Drovideil further that [he Drovisions of this Section shall not aDDlv to tt e stav aoDlication aJId aoDea.ls
pendind bcfore any appetlate autlionry prior ro lhe commence@ent oftha 6inance (No:2) Att,20l4.

3II{TT E{i5I{ iFII TIITET JEfq-JT :

Re'trision aDDlicatiorn to GovernacEt of Iadia:
ss 3rarr # -srfrErsrqrf4r ffiEd HrFd d,+frq r rd rt6 3{frfirq, r qs+ 6I ?rRr 35EE fi crraqiE6 +
iidra:r+* sffi, srrrfr {niFR, t*fraur grias g*6.ffd i"Eq, {flrg fr?nq, d?fr dfi-fr, fid-n Ac effd, irre nr*. ilg
et"ff- I l ooo l, 6i frqI drfrr FqI i
A revisior aoDlication lies to *re Under Secretarv. to tie Government of lndia- Revision ADDlication ljnit
Minisrrv of Fifiance. DeDartment of Revenue- 4ti lloor. Jeeven DeeD Buildins. Perliament Stfe'et- New Delhi-
I I000 f, under Section 35EE of the CEA 1944 in respecf of the following case, lbvemed by 6rst proviso lo sub-
section 11) of Sectjon 35B ibid:

qfq ara * ffi f+srfr E6 Hrrd fr, ro f+sra fr-$ ara d Ed 6r{sri t 5i3R z6 +, vr5rwa +, {kra qr Gffi lr
+rrorlqrftlF+frr'+*srrfr6$<gt-:iefo116qrrrrratetrra.qrffisiERrJ-6dqfr-sjgrrorsrrrd+q-Swrsr+6t{ra.
ffi 6rIoriqrf{i$aiERrr6frer +' {6frra B arrrfr fr t/
ln case of anv loss of gooas, where t11e loss occurs irl trarlsit from a factory to a warehouse or to another factory
or from one 

-warehouse lo anotber during the course of processing of t}I-e goods in a warellouse or in storag?
whether in a factory or in a waiehouse

5TFd. & qr6{ ffi {rE{ qr^ai*- +1 fura.nr G. xrd * Efurq S r{fd rrt rTrd c{ fiff rrg ar*{ rflrd eJffi + 6s (frtc) +
arrd t, ri srr{d + 16{ ffi {TE qr al-{ 6} ffia fi ,r4 tt i
In case of rebate of dutv of excise on soods exDorted to any countrv or lernlory outside India of on excisable
malerial u sr d in the mahu facrure of thF goods \i,hich are exjorted to'any countrv or terrilorv outside India.

qft rflr( q6 6r errrdrd B'q fudr srIfd + dr6{, *crf, fi elcrd 6} xrfr frda fs.qr rrqr t I /
In ( ase ofioods e*porled ou I sidelndia expon I o Nepa:l or Bh urar, without palEent of duw.

qftft-{d rflr6 + rmrd elda }, ,I.rfla + fr(, a} Eqe Arfrc {q 3rfrft{n lri {sS fdB--{ qnffiit +, ir(d ma 6t eE t
itr tt ur&r ;i rrq6 1afta1 * 

-r-am 
tr-a sEG-+i ia. 2), r 99s 6r qnr 109 + 6dRr F-{d 4I ?Ig arfrq y?rdr sarqrafr

q{ qr dE d clkd ffir ?1I f li
Credit of anv duw a.llowed to be utilized lowards Datrxent of excise dutv on final Droducts under the orovisions
of this Act o'r the-Rules made.there under such oidar rs passed bv the CoE-Eissibner (Appeals) on oi a-frer, r}e
date appomted under Sec. I09 ofrhe Fmance {No.2) Act,1998. "

Tdfrer"r Jri{d + $rr ffifua fttita lra 4I 3rdr{Jt 4I ardr ErEq I

*d r+ra rrs r'+ ars sqt qr rs$ 6-q dt"d $rri 2ool- fit {-rrd'd fr'ql sR'3ik qft ddra r+q r.+ aro rrd $.srqr d
al sqi looo J 6r :rrrdrfr fr-qr drq I

The reuson aDoLdation shall be accomDanied bv a fee of Rs. 2OO/- where *re amount involved rn Rrrnees a)ne
I-ac or Iess and Rs. 1000/- where the arhounr iniolved is more thah Rupees One Lac.

qfi rs srhr,t a5 rya 3rht 6r serav t r*+ rs yrhr 4, ftr rra o elrri{ra, tc{-rd 64 t f+qr srar Fdt sq
arz fi f| 5r et Ar frur qA sr4 t ila} fi fr(. qqfrrfd 3rQ-ffq mdfun{q *t tr+ :+frf qI drel{ sr6R +1 (r.E }n&fm
Bqf gffl B"l / ln case,if *)e order covers vafiousnumbers of order in Orisinal, fee for each O.l.O. should be
Daid in Lhe aforesaid manner. not withstandins the fact lhat the one aDDe;l lo lhe ADnellant Trihunal or ihe
bne aurtication (o the CenEaJ Covt. As the .asE may be, is Elled Io avord'scnploria wdrk d excising Rs. t la-kli
fee of?s 10O/ for er.h

q?TRirtfud arqrfrq rfffi.xfrfr{q, 1975, fi 3rrsfi-I + 3qqR {i{ 3nft {ri rqrra s{raer 6r cfr w Fq1'frd 6.50 6qt sr
arqrsq sI6 ftft-. frfl 6tdr qrf6(rt /
One coDfof aoolication or O.l.O. as the case mav be. and the order of the adiudicatins aurhontv shall bear,
court fid stamp'of Rs.6.5O as prescnbed under Sihedirle I in terms oI the Coul1 Fee Act,']975, as amended.

frffI ?f6, tffq tflrq ef.a, lti d-drfi 3rffiq arqrfufr{q t6r4 fdfr) 1M , 1 9s2 fr qFfd aii 3ra {idFlrd Fra-d
6I qEgft-d 6{" ard ffii 6t :itr efr tqra 3{rfiftd f6-qr Jrdr tt /
Atlgqtion is also invite_d l-o the.rUles cAveriruq these and other relaled ,Eatters contained in Lhe Customs, Excrse
and Service Appellate Tribunal lProcedure) Rules, 1982.

(F)

6) 3rffd Erfufr Fri t qrifrd dqrq6, r{€F 3lk a.drmdfi crdtrd +' frq, 3rqrilrfr frr{rrf{ aagrfc(G)

61ls
prpvislons relarint to Eling of appeal to r}le higher appeuate autrority, rie
tal weoslte www.cDec.qov.rn

iqltrd 3Tri{d 6r A sfrqi c.r, {i@r EA-8 d,
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Appeal No: VZ / 102lRAJ 12019

M/s Seatine Ship Supptiers, 207, Panchvati Point, P. N. Marg, Jamnagar -

361007 (hereinafter referred to os "Appettant") has fited Appeat No.

V2/107/RAJl2019 against Order-in-Originat No. AC/JAM-l/Sf /05/2019-20 dated

27.5.2019 (hereinafter referred to os'impugned order') passed by the Assistant

Commissioner, CGST and Central Excise, Division-1, Jamnagar (hereinafter

referred to as "adjudicating authority").

2. The facts of the case, in brief, are that the Appeltant was registered with

Service Tax having Registration No. AACPK7853RST001 under the category of

Port Service, Ship Management Service, Cteaning Service, Suppty of Tangibte

Goods Service etc. During Audit of the records of the Appettant, it was observed

that the Appettant provided service in relation to suppty of fresh water and

bunker to vessets in port area through tug / barge / tanker, during the period from

2012-13 to 2016-17. lt appeared to the Audit that said service provided in port

area was ctassifiabte under the category of 'Port Service' and the Appellant was

tiabte to pay service tax on the consideration received by them. On scrutiny of

documents, it was found that the Appettant had not discharged service tax

during the period from 2012-13 to 7014-15; that the Appeltant had paid service

tax at abated rate of 30% of vatue of service during the years 201 5-16 and 2016-

17, in terms of Notification No. 2612012-ST dated 20.6.2012, as amended; that

the Appettant charged and cottected service tax at abated rate of 30% of vatue of

service during the year 2015-16 in respect of service rendered to M/s Retiance

lndustries Ltd but did not deposit the same to Government account.

2.1 Show Cause Notice No. Vl(a)B-189/Circle.|lllGr.l9/2017-18 dated

10.8.2018 was issued to the Appetlant catling them to explain as to why Service

Tax amount of Rs. 18,33,556/- shoutd not be demanded and recovered from

them under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter

referred to as 'Act') atong with interest under Section 75 and proposing

imposition of penatty under Sections 76,77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated vide the impugned order,

which confirmed service Tax demand of Rs. 18,33,556/- under proviso to Section

73(1) and ordered for its recovery atong with interest under section 75.of the

Act and atso imposed penatty of Rs. 18,33,556/- under section 78 of the Act and

penatty of Rs. 10,000/- under Section 77 of the Act.
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Appeat No: V7/ l0ZlRAJ/2019

3. Being aggrieved, the Appettant has preferred the present appeal on

various grounds, inter alio, as under:-

(i) The SCN is time barred; the show cause notice was issued on 10-8-

2018 on the basis of Audit of their records for the period from 2012-13 to

2016-17. Since the entire figures pertaining to the sate of water and

bunkers were taken from their books of accounts, there is no suppression

of facts, and also that the appettant had fited the sates tax returns in

time, which atso adds to the fact that there is no suppression or coltusion

as regards to the said sate; that they had also paid appropriate sales tax

on the va(ue of the bunker during the relevant period. Therefore, the SCN

lssued for the period beyond normal period of 18/30 months backward

from October,20'l8 stands time barred and is therefore not sustainable in

terms of Section 73 (1 ) of the Act.

(ii) That the amount received from the buyers of water has been

booked in the books of accounts as "income from fresh water sates",

"income from bunker sates". Therefore, such sales of water cannot be

treated as provision of service so as to charge service tax; that they atso

charged sales tax / VAT on the sales of bunker on the entire value.

Therefore, since the sale of bunker is sate on which sates tax is charged,

the same cannot be treated as service for the purpose of charging service

tax and attached sample copies of the invoices of sale of bunkelis

attached. Since the entire bunkelis sotd on payment of VAT, the entire

sates of bunker is sate and not service. Hence, the

entire demand on the sale of Bunker is not at atl sustainable.

(iii) That the taxabte vatue taken by the audit for suppty of water for

the period F.Y 2012-13 lo 2016-17 was not correct. The amounts taken by

the audit officers as mentioned in the Ledger Account was the vatue of

the water sotd and not the service charge for suppty of water; that

payments made by them on beha[f of the ship owners and getting it

reimbursed, then such amount need not be added to the value of taxable

service for calculation of service tax; that they have shown in the

vouchers atl such reimbursable expenses separatety and recovered from

the buyers of water.

(iv) That the impugned order has ctassified the income booked under

ppty charges income" and "service charges income" under the

a!
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Appeat No: V7/ 102/RAJ/2019

taxable category of "Port Service" which is not sustainabte in the eyes of

law; that as per definition of "Port Service" under Section 65(82) of the

Finance Act, 1994, service tax was attracted on any service rendered by a

port or other port or any person authorized by such port or other port and

such seryice is shoutd be in retation to a vessel or goods, whereas,.in the

present case, admittedly, the appetlant was neither a port nor other port

nor authorized by a Port or other port and therefore, demanding the

service tax under the said taxabte category was without authority of taw;

that the entire sate of fresh water was suppLied to various vessels at the

port itself, and even if it 'is construed as service, then the entire services

can be treated as provided whotly at the port itself. Therefore, as per the

proviso to Section 65(105)(zn), the taxabitity on the value of such sale of

f resh water woutd not arise at att.

(v) That they were under bonafide belief that the sate of water is not

at atl a taxabte service as it amounts to sale under the Gujarat VAT Act,

2005, even though the VAT on sate of water is exempted. Therefore, the

appettant did not appty for registration and pay service tax as it was not

appticabte. The sales of bunker was made only on payment of sales tax on

the entire sates vatue. There was no separate amount charged for suppty

of bunker or suppty of water. Therefore, there is no etement of service in

the said activity and hence is not chargeable to service tax.

(vi) That they had not contravened any of the provisions of the Finance

Act, 1995 as they had not rendered any taxabte services on which service

tax was not paid. Hence, penalty under Section 77 cannot be imposed.

(vii) That they had dectared the amounts of sate of water in their books

of accounts and atso dectared to the income tax department in their

ba[ance sheets. Therefore, suppression of value of taxable services cannot

be atteged on the appettants. The impugned order has relied on the

figures shown in the batance sheet and the profit and loss account for

arriving at value of taxabte service, which was provided by the appettant

on their own votition during the course of audit; Since, there is no

suppression, cotlusion or fraud involved in the present case and the

attegation are mainly based on the grounds of interpretation of "sate of

water" as "supply of water" and rendering such sate as provision of

ces, the provision of Section 78 does not apply for invoking

eY
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Appeat No: V2/ 102lRAJ/2019

penaI action.

(viii) ln view of the above, the demand of service tax on the "sale of

fresh water" or the "sale of bunkers" is not sustainabte both on merits as

wetl as on limitation. Since, the demand itself is not sustainabte, the

question of imposition of various penalties does not arise.

4. Personal Hearing in the matter was conducted on 3.1.2020. Shri R.

Subramanya, Advocate, appeared on behalf of the Appeltant and reiterated the

submission of appeal memorandum and pteaded that activity is only sate of

water and bunker i.e. Diesel and therefore, it cannot be treated as service and

requested to atlow their appeal.

4.1 , The Appettant vide letter dated 10.1.2019 informed that they have

apptied for Sabka Vishwas (Legacy Dispute Resotution) Scheme, 2019 and that

they withdraw their Appeal No. V2l102lRaj12019. However, the Appetlant vide

email dated 29.5.2020 stated that they had not opted for Government scheme in

respect of appeal No. V2l102/Raj/2019. Hence, the matter was listed for

hearing in virtua[ mode on 30.6.2020, 10.7.2020, 5.8.2020, 26.8.2020, 11.9.2020

and 29.12.2020. The Appeltant vide letter dated 8.9.2020 retied upon Order-in-

Appeal No. RAJ-EXCUS-000-APP-26-2020 dated 4.2.2020 passed by the then

Commissioner(Appeats), Rajkot in the case of M/s Sea Shipping Services and

contended that since the issue invotved in their appeal is same, there is no merit

in service tax demand confirmed vide the impugned order. The Appetlant has not

availed the opportunity of hearing despite sufficient opportunities offered to

them. l, therefore, take up the appeal for decision on the basis of avaitabte

records.

5. I have carefully gone through the facts of the case, the impugned order

and grounds raised in Appeal Memorandum. The issue to be decided'in the

present appeal is whether the impugned order confirming service tax demand of

Rs. 18,33,556/- on account of suppty of fresh water and bunker to the vessel

through tug/ barges/tan kers under Port Services and imposing penatty. under

Sections 77 and 78 of the Act, is correct, [ega[ and proper or not. The demand

pertains to the period FY 2012-13 to FY 2016-17.

6. On going through the records, I find that the Appettant provided service in

relation to supply of fresh water and bunker to vessels in port area through

ffi
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tug/barge/tanker, during the period from 2o1z-13 to 2016-17. The adjud,icating

authority confirmed service tax demand on the grounds that service provided in

respect of suppty of water/bunker to vessels in a port area is ctassifiable under

the category of 'Port service' in terms of Section 65(g2) of the Finance Act,

1994.

7. I find that service tax on ,port Service, was introduced w.e.f . 16.7.2001 .

The term 'Port Service' was defined under Section 65(82) of the Act as ,Any

service rendered by o Port or any person authorized by the port, in ony manner,

in relation to o vessel or goods',. The said definition was amended w.e.f .

1.7.2010 to read as "ony service rendered within o port or other port, in any

manner".l find that when the Port Service was introduced in 200,1 , Joint

Secretary(TRU), CBEC, New Dethi vide letter F.No.B.1.t/1/2001-TRU dared

9,7.2001 exptained various charges which form part of taxabte value of port

Services. I reproduced relevant portion of the said letter as under:

"Port services:

I . As per the section 65(5 1), the "port services" means any service rendered by

a port or any person authorized by the port, in any manner, in relation to a

vessel or goods. As per section 65 (72)(zn), taxable service is any service

provided to any person by a port or any person authorized by the port, in

relation to pon services. in any manner.

2.1 Some of the specific charges for the services rendered in respect of port

services are as follows.

(i) Port and dock charees consistinq of berthinq and mooring charees. port

dues . oilotase and tow water su char t,CS salvage and diver charges,

2
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e- nn

anchorage fee;

(ii) Cargo handling and storage charges consisting of wharfage for general

cargo, warehousing charges, cranage charges, ore handling charges, wharfage

on petroleum products, weighment charges for lorries, traffic appliance

charges, weighment charges for goods;

(iii) Railway haulage charges for rail-bome goods, local haulage and storage;

(iv) Container handling charges consisting of import, export and transshipment

wharfage on containers, equipment charges for handling of containers,

container storage charges;

(") L
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2.2 All these charges form part of taxable value of port services. Demurrage

charges are recovered by port authority as a rental for storage of goods. The

fact that these charges apply only if the goods overstay a prescribed fiee

period, does not detract from their being in the nature ofa charge for providing

a service in relation to goods. Accordingly they would form part of taxable

value."

(Emphasis supplied)

7.1 ln backdrop of above [ega[ provisions and Board's instruction, Ifind that

supply of water/bunker to vessels in port area by the Appettant using

tug / barge/tanker is not under dispute. Onty dispute is whether such transaction

can be termed as sate or service. I find that when water/bunker is supptied to

vessets in a port area, such transaction can never be a plain sale transaction for

the simpte reason that one has to procure water, make arrangement for

transportation of water in tanker upto port and from port to vessets through

tug/barge. Apparentty, consideration received for suppty of such water/ bunker

would not be limited to cost of water/bunker but it would also inctude

transportation expense of tug / barge /tan ker and other related expenses

associated with such suppty tike arranging suitabte manpower to handle the

operation etc. So, transaction involved in the present case cannot be said to be

onty sate of water/bunker but it is a composite service which includes

procurement of water as wetI as arrangement of tug / barge / tanker for

transportation upto vessets and deptoying manpower.lt is atso pertinent to

mention that service retated to supply of water when provided within a port or

an airport was exempted from payment of service tax during the period from

22.6.2010 to 30.6.2017, in terms of Notification No. 31/2010-S.T., dated 22-6-

2010, however, there was no exemption from payment of service tax during the

period from Aprit, 2012 to March, 2017 involved in the present case. Further, the

instruction issued by the Board vide letter dated 9.7.2001 has persuasive vatue,

in tight of the principte of contemporonea exposito. After considering the facts

of the case and [ega[ position, I am of the opinion that supply of water/bunker

to vessels in port area is covered under Port Service and the Appeltant has

rightty been hetd tiabte to pay service tax on the considered received for

providing such service.

B. The Appeltant referred the definition of "Port service" under Section

65(82) of the Act, and contended that they were neither a port nor other port

nor authorized by a Port or other port and therefore, demanding service tax

s without authority of law. I find that definition of 'Port

r"f ; 
L\

under'Port
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service'under section 65(82) of the Act was amended w.e.f .1.7.2010 to read as

"ony service rendered within a port or other port, in any monner,,. Thus,

service tax was attracted on any service rendered within a port w.e.f. 1.1.2010

and period invotved in the present case is from Aprit, 2012 to March,2017.

Hence, the Appettant was rightty hetd tiabte to pay service tax on suppty of
water/bunker to vessels in port area, as djscussed by me in paru supra.

9. The appeltant has contended that even if it is construed as service, then

the entire services can be treated as provided whotty at the port itsetf and

therefore, as per the proviso to section 65(105)(zn), the taxabitity on the vatue

of such sale of fresh water would not arise at a[. I find it is pertinent to exam.ine

the provisions contained in section 65(,l05)(zn), which are reproduced as under:

"(zn) to any person, by any other person, in relation to port services in a port,
1n any manner :

Provided that the provisions of section 65.4 shall not apply to any service
when the same is rendered wholly within the port;,,

9.1 lfind that Section 65A of the Act provides manner in which ctassification

of taxabte service is to be determined when a taxable service is ctassifiabl.e

under two or more sub-ctauses of ctause (105) of Section 65. Thus, the proviso

contained in Section 65(105)(zn) supro ensures that any service provided within

port area is ctassified as 'Port Service', overriding the provisions contained in

Section 65A of the Act. ln other words, any service provided within port area

woutd get classified under'Port Service' irrespective of the fact that the same is

otherwise fal'[ under sub-clauses of Section 65(105) of the Act. l, therefore, find

no merit in the contention of the Appettant.

'10. The Appettant has contended that sale of water is not at atl a taxabte

service as it amounts to sate under the Gujarat VAT Act, 2005; that they charged

sates tax / VAT on the sales of bunker on the entire value and therefore, it

cannot be treated as service for the purpose of charging service tax. I find that

the suppty of water/bunker to vessels by the Appettant was a composite service

as discussed by me in para supra and such transaction cannot be said to be a

mere sale transaction and the Appettant cannot take shelter to the fact that

water/bunker was assessed to VAT. Further, as per Rute 5(1) of Service

Tax(Determination of Vatue) Rutes, 2006, any expenditure or costs incurred by

the serv'ice provider in the course of providing taxable service is to be treated as

consideration for the taxable service provided and is required to be inctuded in

the vatu se of charging service tax on the said service. Thus, cost

:l: a.

)

a'I\^
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of procurement of water/bunker is required to be considered for the purpose of

charging service tax. I atso found from records that the Appettant had discharged

service tax on suppty of water, atbeit on 30% of the vatue of service during the

years 201 5-16 and 20'16-17, by avaiting abatement under Notification No.

26 / 2012-Sf dated 20.6.2012 as amended. The adjudicating authority correctty

denied them the benefit of said notification, since 'Port Service' was not

specified service for availing abatement under said notification. Further, as per

para 5 of the impugned order, the Appettant charged and coltected service tax

from service receiver M/s Reliance lndustries Ltd but faited to deposit the same

in Government account in the year 2015-16. Section 73A of the Act mandates to

deposit service tax cottected from any person in Government Account.

11. The Appe[tant has contended that cost incurred by service provider as

pure agent of service recipient is required to be exctuded from value of taxabte

service as per Rute 5(2) of Service Tax(Determination of Vatue) Rules, 2006; that

their case is covered by clause (vi) and (vii) of Rute 5(2) and cost of,water

reimbursed by service recipient is not inctudible in value of taxable service. I

find it pertinent to examine provisions of Rute 5(2) of Service Tax(Determination

of Value) Rutes, 2006, which are reproduced as under:

"(2) Subject to the provisions of sub-rule (1), the expenditure or costs incurred

by the service provider as a pure agent of the recipient of service, shall be

excluded from the value of the taxable service if all the followinq conditions
are satisfied, namely :-

(i) the service provider acts as a pure agent of the recipient of service when he

makes payment to third party for the goods or services procured;

(ii)the recipient of service receives and uses the goods or services so procured

by the service provider in his capacity as pure agent of the recipient of
service;

(iii) the recipient of service is liable to make payment to the third party;

(iv) the recipient of service authorises the service provider to make payment on

his behalf;

(v) the recipient of service knows that the goods and services for which
payment has been made by the service provider shall be provided by the

third parry;

(vi) the payment made by the service provider on behalf of the recipient of
service has been separately indicated in the invoice issued by the service

provider to the recipient of service;

(vii) the service provider recovers from the recipient of service only such

amount as has been paid by him to the third party; and

(viii) the goods or services procured by the service provider from the third
party as a pure agent of the recipient of service are in addition to the

services he provides on his own account.

Explanalion 1. - For the purposes of sub-rule (2), "pure agent" means a person

who -

+ Page 10 of 14
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(a) enters into a contractual asreement with the recioient of service to act as
his l')ure asent to lncur ex enditure or costs in the course of Drovidinsn

taxa le ervlce
(b) neither intends to hold nor holds any title to the goods or services so

procured or provided as pure agent of the recipient of service;
(c) does not use such goods or services so procured; and
(d) receives only the actual amount incurred to procure such goods or

services."

12. The Appettant has contended that the Show Cause Notice was issued on

10.8.2018 for the period from 2012-13 to 2016-17on the basis of audit of their

records by the Department; that there was no suppression or cottusion as the

entire figures pertaining to the sate of water and bunkers were taken from their

books of accounts and therefore, the Show Cause Notice issued for the period

beyond normat period of 18 months prior to October,201B is barred by timitation

and service tax demand to that extent is not sustainabte. I find that non

payment of service tax by the Appettant on supply of water/ bunker was

reveated during audit of the records of the Appettant. Had there been no audit

by the Department, the non payment of service tax by the Appettant woutd have

gone unnoticed and hence, ingredients for invoking extended period under

Section 73(1) of the Act existed in the present case. l, therefore, hotd that the

demand is not barred by limitation. I rely on the order passed by the Hon'ble

CESTAT, Chennai in the case of Six Sigma Soft Sotutions (P) Ltd. reported as 2018

(18) G.S.T.L. 448 [ri. - Chennai), wherein it has been hetd that,

"6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intentio part of the appellant. He has contended [that] they were under

..;:

).

e
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(Emphasis supplied)

11 .1 lfind that cost or expenditure incurrbd by service provider as pure agent

of service recipient is excludibte from value of taxabte service, if att the

conditions specified under ctause(i) to (viii) of Rute 5(2) reproduced above are

satisfied. So, in order to claim benefit of Rute 5(2) ibid, the Appettant has to

prove that they acted as pure agent of service recipient and that they satisfied

atI the conditions specified under c[ause(i) to (viii) of Rute 5(2)supra. The

Appettant has not brought on records any contractual agreement entered with

service recipient and atso not fulfitled other requirements as envisaged under

clause (a) to (d) of explanation '1 above. Further, the Appettant has to satisfy atl

the conditions specified under clause(i) to (viii) of Ru[e 5(2) above and not

merety clause (vi) and (vii) retied upon by the Appellant. l, therefore, reject this

contention of the Appetlant as devoid of merit.
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the impression that the said activities would come within the scope of IT
services, hence not taxable. For this reason, Ld. Advocate has contended that

extended period of time would not be invocable. However, we find that the

adjudicating authority has addressed this aspect in para-10 of the impugned

order, where it has been brought to the fold that appellant had not at all disclosed

the receipt of income in respect of the activities done by them in respect of
services provided by them in their ST-3 retums.

(Emphasis supplied)

showing particulars of service tax paid during the period to which the said
retum relates- is to be filed b an assessee. the date on which such retum is so

filed:

(b) where no periodical retum as aforesaid is filed, the last date on which suih
retum is to be filed under the said rules;

(c) in any other case, the date on which the service tax is to be paid under this
Chapter or the rules made thereunder;

(Emphasis supptied)

12.2 l find that the Show Cause Notice was issued on 10.8.2018. Hence, service

tax demand for the year 2012-13 is beyond limitation period of five years and

therefore, not sustainabte. As per Annexure-A to Show Cause Notice dated

10.8.2018, service tax demand for the year 2012-13 was Rs. 1,49,9581', which is

barred by limitation. The remaining service tax demand from Aprit, 2013 to

March, 2017 falts within limitation period of five years considering that the last

date for fiting ST-3 Return for the period from April, 201 3 to October, 2013 was

r:1(
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6.6 The facts came to light only when the department conducted scrutiny of the

annual reports. possibly during audit. In such circumstances. the department is

fully justified in invoking the extended period of limitation of five years."

17.1 ln view of above, lhotd that extended period of limitation was rightly

invoked under proviso to Section 73(1 )of the Act in the present case. Hoy/ever,

it needs to be examined whether entire period from 7017-13 to 2016-17 involved

in the present case is covered within period of timitation of five years or not. I

find that relevant date for the purpose of Section 73 has been prescribed under

Section 73(6) of the Act as under:

"6) For the purposes of this section, "relevant date" means, 
-

(i) in the case of taxable service in respect of which service tax has not been
levied or paid or has been shortlevied or short-paid

(a) where under the rules made under this Chapter. a periodical retum.

t
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12.3 ln view of above, I set aside the confirmation of service tax demand of Rs.

1,49,958/- atong with penalty of Rs. 1,49,958/- imposed under Section 78 of the

Act and uphoLd the confirmation of remaining service tax demand of Rs.

'16,83,598/-. Since demand is upheld, it is natural that confirmed deniand is

required to be discharged along with interest, l, therefore, uphotd recovery of

interest under Section 75 ibid.

13. I have atso gone through the relied upon Order-in-Appeat No' RAJ-EXCUS-

OO0-APP-26-2020 dated 4.2.2020 passed by the then Commissioner(Appeats),

Rajkot in the case of M/s Sea Shipping Services. I respectfulty disagree with the

said Order-in-Appeat for the reasons and findings as recorded by me in this

order. I atso find that the said Order-in-Appeal has not considered the order

passed by the Hon'ble CESTAT, Ahmedabad in the case of Jaisu Shipping Co. Pvt

Ltd retied upon by the adjudicating authority, white passing the order,

14. The Appettant has contested imposition of penatty under Section 78 of the

Act on the grounds that they had declared the amounts of sate of water in their

books of accounts and, therefore, suppression of value of taxabte services

cannot be atteged against them. I find that there was suppression of facts

invotved in the present case, as hetd by me in para supra. Since the Appetlant

suppressed the facts of non-payment of Service Tax, penalty under Section 78 of

the Act is mandatory as has been hetd by the Hon'bte Supreme Court in the case

of Rajasthan Spinning & Weaving Milts reported as 2009 (238) E.L.T. 3 (S.C.),

wherein it is hetd that when there are ingredients for invoking extended period

of limitation for demand of duty, imposition of penatty under Section 1lAC is

mandatory. The ratio of the said judgment appties to the facts of the present

case. l, therefore, uphotd penatty of Rs. '16,83,598/-imposed under Section 78 of

the Act.

15. lfind that the adjudicating authority has imposed penalty under Section

77 of lhe Act on the grounds that the Appettant faited to assess correct service

tax tiabitity. I concur with the findings of the adjudicating authority and uphold

imposition of penalty of Rs. 10,000/- under Section 77 of the Act.

..1 3{q
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16. ln view of the above, I partiatly altow the appeal and set aside the

impugned order to the extent of confirmation of service tax demand of Rs.

1,49,958/- and imposition of penatty of Rs. 1,49,958/- under Section 78 of the

Act. I uphotd the remaining portion of the impugned order.

17. qfid-onf ERI6d qn rl{qfro fl frldnT wi-ff iIfrb t ftql qrdT fr1

17. The appeal fited by the Appetlant is disposed off as above.
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Commissioner (Appeats)

Bv Reed Post A.D.

To,

M/s Seatine Ship Suppliers
309, Shopping Point,
Opp Hotel Fortune Palace,

Digjam Circte Road,

Jam nagar.
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