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! GST, Rajkol ! Jamnagar { Gandhidham :
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M/s. Gallantt Metal Ltd.,Survey No. 176,.Near Toll Gate, Vill:Samakhiyali, Bhachau, Kutch.,
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Any person agerieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way,
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The appeal under sub section é{hﬂnd i24) of the secuon 86 the Finance Act 1994, shall be filed in For ST.7 as
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Commissioner of Central Exaise/ Service Tax to file the appeal before Appellate Tribunal,
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Appeal Mo V2/425/RAZ008,
V210,126,127 ,254, 37 WRAJ2010

<5

:: ORDER-IN-APPEAL ::

M/s Gallant Metal Ltd, Kutch (hereinafter referred to as “Appellant”)
has filed below mentioned Appeals against Refund Orders as per details given
below (hereinafter referred to as “impugned orders”) passed by the Deputy
Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter
referred to as “refund sanctioning authority™)

SL. | Appeal Refund Order | Period Refund claim | Refund
No. | Nos. No. amount Sanctioned
& Date (in Rs.) Amount
(in Rs.)
1 Z. 3. 4, 5. 6.
1. | 425/2009 144/2009-10 | September, 1,41,71,225 1,32,70,099
dated 2009
13.10.2009
2. | 10/2010 162/2009-10 | October, 1,39,07,986 1,24,74,885
dated 2009
12.11.2009 , |
3, | 126/2010 184/2009-10 December, 1,83,10,238 1,71,67,629
dated 2009 .
8.1.2010
4. | 127/2010 234/2009-10 January, 1,21,16,096 1,16,73,089
dated 2010
19.2.2010
5. | 254/2010 | 237/2009-10 | February, 1,08,34,202 | 1,03,97,639
dated 2010
10.3.2010
6. | 373/2010 8/2009-10 March, 2,55,80,135 2,34,08,459
dated 2010
16.4.2010 |

1.1 Since issue involved in above mentioned appeals is common, | take up

all appeals together for decision vide this common order.

2 The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 72 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCG2934JXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
nctiff;:.atien \;r&asubsequently amended vide Notification No. 16/2008-CE dated

Page No. 3of B



Appeal No: V2425RAN2000,
V210,126,127 254, 3T WRAJ2010

-4 -
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty

payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1.  The Appellant had filed Refund applications for the period as mentioned
in column No. 4 of Table above for refund of Central Excise Duty paid from PLA
as detailed in column No. 5 of Table above in terms of notification supra on

clearance of finished goods manufactured by them.

2.2 On scrutiny of refund applications, it was observed by the refund
sanctioning authority that the Appellant was eligible for refund of Central
Excise duty considering value addition computed @75% in respect of goods
manufactured from specified inputs in terms of Notification No. 39/2001-CE
dated 31.07.2001, as amended, and the Appellant was eligible for refund of

Central Excise duty considering value addition computed @39% in respect of
goods manufactured from non-specified inputs.

3. The refund sanctioning authority vide the impugned orders sanctioned

refund amount as mentioned in column No. 6 of Table above and rejected
remaining claimed amount.

4. Being aggrieved, the Appellant has preferred the present appeals, inter-

alia, on the grounds that,
(i) ~ The Refund sanctioning authority has not appreciated the fact
that they manufactured the iron & steel products falling under chapter
72, starting from iron ore in their factory itself. Vide notification no.
33/2008-CE dated 10-6-2008, it was specifically mentioned at sl. No. 15
of the Table that if the manufacture starts from iron ore in the same
factory for manufacture of iron & steel products falling under chapter 72
& 73, then the manufacturers will be eligible for refund of 75% of the
total duty paid. The Refund sanctioning authority failed to appreciate
the facts on record that the appellants are manufacturing the final
products i.e. MS Billets, MS Round Bars, etc right from iron ore inside
their own factory. Their main raw material is iron ore. They
manufacture sponge iron from iron ore, which is captively consumed for
manufacture of billets and round bars within the same factory. They also
procured MS scrap from other sources which they were using for
manufacture of Sponge Iron but the facts remain that they were starting

/" 1 -
-5 L

; _.f ———
"

..-\

-Fage Mo 4 of 8
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their manufacturing from Iron ore to produce their final product in their
factory. They are maintaining private records for stage wise production.
i.e. from iron ore to sponge iron, from sponge iron to MS Billet, from MS
Billet to MS Round bars / TMT Bars. Moreover, the notification 33/2008-
CE dated 10-6-2008 does not lay down any such condition of maihtaining
separate records. The Refund sanctioning authority is also not correct in

vivisecting the production of goods out of sponge iron made out of iron
ore in the factory.

2 The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon'ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and have been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode through video
conferencing on 17.8.2021 and communicated to the Appellant. In reply, the
Appellant vide letter dated 18.8.2021 waived the opportunity of personal
hearing and stated that their submissions in appeal memoranda are final and
requested to dispose the appeals accordingly.

s | have carefully gone through the facts of the case, impugned orders and
submissions made by the Appellant in appeal memoranda. The issue to be
decided in the present appeals is whether the finished goods manufactured by
the Appellant are eligible for refund @75% under Sl. No. 15 of Table at Para 2
of Notification No. 39/2001-CE dated 31.7.2001, as amended or not ?

8. On perusal of the records, | find that the Appellant was availing the
benefit of Area Based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was gr_anted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. The
Appellant had filed refund applications for refund of Central Excise Duty paid
from PLA on clearance of finished goods manufactured by them. The refund
sanctioning authority partially rejected the refund claim amount on various
counts mentioned in the impugned orders.

/ _,:" -Page No. 5of 8
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8.1 The Appellant has contended that their final products MS Billets, MS
Round Bars etc. were manufactured from Iron Ore in the same factory and
hence, they were eligible for refund @75% as per SlL. Mo. 15 of Table given
under Notification No. 39/2001-CE dated 31.7.2001, as amended. The
Appellant further submitted that they manufactured Sponge Iron from Iron Ore,
which was captively consumed for manufacture of Billets and Round Bars within
the same factory. They procured MS scrap from other sources which they were
using for manufacture of Sponge Iron but they were starting their
manufacturing from Iron ore to produce their final product in their factory. The
Appellant contended that the Refund sanctioning authority erred in vivisecting
the production of goods out of Sponge Iron made out of Iron Ore in the factory.

9. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Appellant had claimed refund @75% in respect
of final products manufactured by them in terms of SIL. No. 15 of Table
appearing at Para 2 of said notification, which is reproduced as under:

*2. The duty payable on value addition shall be equivalent to the amount
calculated as a percentage of the total duty payable on the said excisable
goods of the description specified in column (3) of the Table below
(hereinafter referred to as the said Table) and falling within the Chapter of the
said First Schedule as are given in the corresponding entry in column (2) of

the said Table, when manufactured starting from inputs specified in the

corresponding entry in column (5) of the said Table in the same factory. at the
rates specified in the corresponding entry in column (4) of the said Table :

TABLE
S. No.[Chapter of| Description of goods | Rate | Description of
the First inputs for
Schedule manufacture of
goods in column
(3)
(1 1(2) (3) (4) [&)]
I, 29 All goods 29 Any goods
2. 30 All goods 56 Any goods
3. 33 All goods 56 Any goods
g, 34 ATl goods 38 Any goods
| 5—] 38 All gcmds 34 Any goods
il . \\I
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=T
S. No.[Chapter of| Descripfion of goods | Rafte Description of
the First inputs for
Schedule manufacture of
goods in column
() 1(2) (3) (4) (3)
6. 39 All goods 26 Any goods
7. 40 Tyres, tubes and fTaps 41 Any goods
8. 72or73 All goods 39 | Any goods, other
iron ore
0. 74 All goods 15 Any goods '
0. 10 All goods 36 Any goods
L. 85 Electric motors and 31 Any goods
generators, electric
generahntﬁ sets and parts
12, 25 Cement or c:ement 73 Limestone and
clinker gypsum
13 I7or 35 | Modihed starch/glucose 12 Maize
I4. 18 Cocoa butter or powder 75 Cocoa beans
15, 72 or 73 | Iron and steel products Y ] Iron ore
16. An Goods other than those 36 Any goods
chapter | mentioned above in S.
Nos. 1to 15

9. It is pertinent to examine relevant findings recorded by the sanctioning

authority in the impugned orders, which are reproduced as under:
“As per the CBEC Circular/letter F No 101/18/2008CX-3 dated 15.10.2008
and further letter F. No IV/16-06/MP/2006 dated 11.11.2008 for clarification
issued by Joint Commissioner Rajkot, higher rate of value addition of 75%
for the goods when goods are manufactured starting from specified inputs in
the same factory. The claimant manufactures Sponge Iron and use the same
for further manufacture of Ingots/ Billets along with bought out Scrap. As per
the circular benefit of 75% is admissible on the Sponge Iron captively
consumed subject to the condition that separate production records showing
the quantity produced starting from specified inputs and from other bought
out inputs is furnished by the claimant. The claimant has produced the
separate records of production up to clearance of the goods produced out of
own produced Sponge Iron and bought out Sponge Iron along with C E
Certificate dated 5.10.2009 for the month under consideration. but it seems
that all the goods have not been manufactured exclusively starting from Iron
Ore only within the same Factory. Hence the claim is restricted to 75% on
goods manufactured out of specified Input and 39% on goods produced .nut of
non specified input as per table given below.”

9.1  Considering the above findings as well as table showing detailed
calculation in the impugned orders, | find that the sanctioning authority
determined refund amount @75% in respect of finished goods manufactured out

of spe;iﬁ_ee_l input i.e. Iron Ore, in terms of Notification No. 33/2008-CE dated

7, -Page No. 7 of 8
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10.6.2008. Further, the sanctioning authority determined refund amount by
considering value addition @ 39% in respect of finished goods which were
manufactured out of non specified inputs i.e. bought out Sponge Iron and
bought out scrap. Apparently, Sponge Iron and scrap are not listed as specified
input under Notification No. 33/2008-CE dated 10.6.2008. Hence, the Appellant
is not eligible for refund @75% in respect of finished goods which were
manufactured out of non specified inputs i.e. bought out Sponge lron and
bought out scrap. | also find that the Appellant had provided details of goods
manufactured out of specified input and non specified input duly certified by
the Chartered Engineer, as recorded in the impugned orders. Considering the
facts emerging from records, | hold that the Appellant is not eligible for refund
@75% in respect of finished goods manufactured out of non specified inputs. |,
therefore, uphold the impugned orders to that extent.

10.  In view of above, | uphold the impugned orders and reject the appeals.
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11.  The appeals filed by the Appellant are disposed off as above.
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(AKHILESH KUMAR)
Commissioner (Appeals)
By R.P.A.D.

To,

M/s Gallant Metal Ltd,

Survey No. 175/1,

Village Samkhiali,

Taluka : Bhachau, ~
District : Kutch.
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