Iﬁﬁmﬁm -DIN- 20210964SX0000914948

A (arfie) mrmfﬁq,aﬁm G T |
; AX 0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE
MARKET & 791,57 vq & 937/ 2™ Floor. GST Bhavan
77 F1 £41 912 / Race Course Ring Road
T2 / Rajkot — 360 001
24???5"{24-“ Iﬂl"F mall commrappl3-cexamd @mc in

_ Tele Fax Nn 0281 —

&
S

o

T

(A

(1)
'

fit)

{11

(1)

wfe /g, SreT 3 Fratr
Appeal 'Frie Mo II o / i/
.10 Mo, . [Date

V2IZ8T/RAJI200% TO2009-2010 21052009
V23 10/RAJZ009 RS2009-2010 24.06.2009
:IISREJR:’;JRM GH2010-2011 12.07.2010

f2:"1511-5.flil‘..-ll..l-flllll"i' TOZ010-2011 11.08.2010
HFIIEEEJRAJJIMP 02010-2011 24.11.2010
VIN01/RAJ009 1072010-2011 06.01.2011
AT A9 5w Order-In-Appeal No.): .

KCH-EXCUS-000-APP-206 TO 211-2021
st w7 firw
Date of Order: 27.08.2021 hlbihanhik ! 06.09.2021

Date of issue:

ot aftde gae, s (srftem), T aT i
Passed by Shri Akhilesh Kumar Commissioner (Appeals),Rajkot.

YT AT WA A ST WETRE MU, A I 6 fareae vedeT e | wmenre [ i g
Frrfarfer arft g s & gf,

Arising oul of above mentioned OIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise/ST
I G5T, Rajkot / Jamnagar / Gandhidham :

st it 7 e v 7ET  Name & Address of the Appellant / Respondent ;-

Mis. Gallantt Metal Ltd., Survey No. 176, Near Toll Gate,,Vill:Samakhiyali, Bhachau, Kutch.,

o wrEw(srfr) & =i i =i et 58 § avgs oftwdt ) ot % s st s o swar b

ﬂrig person aggrieved by this Order-in- J’Lppeal may [ile an appeal to the appropriate authority in the following

Hn o= FE 3 o v A st sk % i sk, ot see e shale | 1944 $1 urer 358  sm
ma firer wferffm, 1994 5 mﬂﬁﬁtumhﬁwﬁrﬁhﬂmﬁmﬂrﬁhx

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 | Under Section 86
of the Finance Act, 1994 an appeal lies to:-

TR g & wEay A d e, =i T mnmaﬁﬁwwﬁwfﬂﬁﬁmrﬁz = stw o 2,
7= = w7 e, o o Seh e )

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.

T T 1(a) & g A efi=t F s i aft sl o o w3 m%ﬁﬂmmﬁiﬂrﬁﬁ?}ﬂ
ity Enftr i, R oo, agamlt s aamEt sgrEmEm- 3400 f A% F art

To the West regional ben ]
Bhaumali iIEIWFgl':'I “ﬂ;ﬂr;lac:hge a%%dums g-'ﬁilu Lﬂ%?ﬁ?ﬁéﬁfﬁﬂﬂ?ﬁp &%’J'xﬂ’#ﬁfﬁ-‘&%ﬁ?ﬁa "hafahﬁ‘lrgm'
sftefar sy & ey afrer e w & B Sl gene ger (e Femesh, 2001, F P 6 F sl Fawifs oo
T EA-3 7w wfirat § = By s @) o3 & oww & e o ol 5 e, T e o ot s o s el s
AT FAFAT, T S AT 4T T FH,5 979 #9001 50 qr" #90 a9 w9y 50 779 w9 i #0F § A7 w9 1,000, 5,000
T AT 10,000,/ - w7 7 Frttor s e £ af aww w0 Faif gew st sefiefrn s 1 o ¥
AETE The & e @ e o At @9 o g il A gre g mqﬁﬂlmﬁwmﬂw i it
337 Ay T AThRT A At st s §1 svar B & ) @ s (2 st § B ey & are 5000 s

wr Prutfte s s s dem

The ﬂg!jml 1o IJ]E ellate Tribunal shall be filed in quadruplicate in form EA-3 / as rescnbe under Rule 6 of
Central Excise all Rule-s EﬂDl and shall E}E nr:ﬁllngmmed agﬂ.mat ol E whic! ast should be
accomparied 1,000 w ere amaount of
duty :h:rn. n:l,."mu- s I,(prnnlty,un:l’u::d is u 1u 5 Lac. ‘i Lac 1o 50 LH.I‘: n.m] ahm-'e 50 Lm: resgﬂiuveky in the form

m lm-qn.:_r of ﬁ.'.} gistrar of hrh ui any zmmil'.amd public sect af the place

0 v.'rn'im' hank d
w m lhr bench of the Tribunal is 'muah:l:l

where the bench of any no lic wctur hnn
Application made for grant o q.my =|.11 be amumpﬂmﬂ! :y H e O

st s F e afis, B o 1994 6 g 86(1) %mww, 1994, % fraw 9(1) T390
Pt oo S.7.-5 # =77 wiirgt & & =7 o9t vg oo e B it & Freg afis F moft @, sl offt smg o e 0® (oo 9

o wii wrfr @ wfEm) ofr e & w9 d I v afE % arg, st fave et mﬁﬂﬂ#mwmmim
Y T EAL5 AT T AT 50 ﬂwmﬂmsﬂmmﬂaﬁ*?mm 1,0000- =73, Eﬂﬂﬂ'-rﬁmwﬂﬂn;

wm W“ﬁ%ﬁ“ﬁ S “f%mﬁmm g R Al

TR & 1 v e (w2 st A 5001 T T i A
I1"--‘“’-’1"]' F'l"ll.|l

LG}
3 "’?L} The H]’Jgrﬂ[ under sub section (1] of Section 86 of the Finance Act, 1994, 1o the A pdlulu Tl‘ihunnl Sh be ﬁ.'lﬁtl

n gquadruplicate in Form S.T.5 as prescribed under Bule Y1 VI Rules, L.
; ('%mpnn%:t 'I.nr a m y of me ardf “Rlpm]ed against (one l ijhu: %c Hrd cn}'ag artd s onild be

.r.nm nmr-: a ee ni’ Hs, 1000/ - ere the amount of service tax rest rn evied of
i .-Hk 'a ::-r r:.g t}ﬂ;— where- lhe -;uncuum of service tax & mtcn:st cmande F# :; 15 more
H hu nJ. nm. exteedmg LE Lakhs, Rs 10,004/ - where l r amuum o tax & interest
m:u-u_-’.z- r'|.r||." is more tha.n fifty Lakhs rupees, in ﬂil(L‘ 1j|.:r|l'z d bank rs.lt in t[;wuur aof ht'

/ sistant Re sl;l‘ﬂ!‘ of nch of nominatéd Public Sector Ban the pt e W :rt 1.'nc bench of Trbun.

tuated. / Application mﬂ.dr for grant of stay shall be accompanied by a fec of Ks.500




i

(i)

cj

(]

{ia)

(1)

iv)

v

[vi)

(D)

(E)

e -

firer i, 1904 %1 17 86 1 Iw-aTerat (2) v (24) % sorbr et 6wy ofier, S P, 1994, % e 9(2) v
9(2A) ¥ mwa Fraffer wrr S.T.-7 & 7 a @l v sew A A, ST Tene o saEr s (anfte), S e o g
ifre wee 1 et se T (i T af et gl wnfi) i s g ART S SeEn T, S e e
Srarrae, it anfreTT ST T ST T S A (e 3 at arear 6 e ofr wre @ Ao et il g _
The appeal under sub section 42& and {24} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
preacriged under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or [eputy
Commissioner of Central Excise/ Service Tax (o file the appeal before the Appellate Tribunal.
AT o, ST FeTE 9 A AT sty i (w) & Wi e & A & w3 gew s 1944 6o
35T ¥ s, 1t it efafm, 1994 #F a7 83 i st dare a1 oft g ok, o srter % of sefe e
i o mqf:mmwm# 10 st (10%), 7w 14 Ak P &, o i, s T gt ek &, W
speraTeT T AT, e T 5 ey st e s e vt s i ater @ e o & s T A
ety e S U AETEE A o P o apee a Foer amfa
] ey 11 & F st v

i) Heae s ot otk w orfa i

(i) s ot & frem 6 % s 3 e

- i g FF 7o e F e fefr (- 2) sl 2014 % smow & of Reft aofefte mfescht o am Bsrndis
s 3 v it ST ATy A gy

For an al to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall be
bcj‘url:ntgl: Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where pgnalr_-,- ne is in dispute, provided the amount of pre-depasit payable woild be subject to a
ceiling of Rs. 10 Crores, ) ) :

. Under Central Excise and Service Tax, *Duty Demanded” shall include :

i) amount determined under Section 11 1}
hl amount of erroneous Cenvat Credit taken; 5
- 1] amount pavable under Rule 6 of the Cenvat Credit Rules

il
- provided further that the provisions of this Section shall not aﬁ-pl;_ to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2| Act, 2014.

l::%ﬂ T India
Revision application to Government o : . —
wnﬂw%’rp fermfaem wrawT o, TR o atataa, 1004 §it T IBEE ¥ wauwiy ¥ srismET 2b,
ST TR, et s twrs, T dweey, o FBram, sl afie, At A wme, gee e, 7 BRER-L100010, 1 R
=T At _ : o ;
A revision application lies to the Under Secret to the Government ﬂiinm , Hevision A phcﬁuon Uﬂ_i:t’.
. t Atk ik B 7 L, D -
Miggssey'or Bhance, Depayment of evenye, “ith Hoor, Jeevan Beep Bulding, Huliament sefeet, Rew pelhy:
section |1) of Eectinn-gﬁﬂ ihnd:

T & et & aTaa A, | ﬁﬂﬁﬁﬁﬁﬁﬁm EE: R Eird 'i:mg‘-‘m'-riﬁa'trgrw FroarT T
ﬁm’égﬁ'ﬂ}m m hm, m mw#ﬂﬂm‘%mwm ahm“mwwﬁﬁ
WETE T # AT & AT § qif
In %a_a.-m of any loss of poods, wh&;ﬂ‘te lpss pocurs in transit from a factory to a warehouse or to another factory
or

m one warehouse to ano during the course of processing of the goods in a warehouse or in storage
whether in a factory or i a warchouse

T % aTET et e At s it Bl o7 ar i Rt B age g a o adoad S e e E g (Fee) o |,
=t Wi & =g et ore ar E o ke o waft B g

In case of rebate of duty of excise oods exported to any country or territory outside India of excisable
material useEm the umwnuli;mmrr u??!‘l% m:rn:la,snpf!'luifh are exported I%me cnuntrl;ryur terntory numi.dgu]ndm.

i T S T T T T e *m,mﬂﬁﬁﬁ wr ferater e d
In case of goods exported outside India export to Nepal or Bhutan, without ‘payment of duty,

?&amtwaism*ﬁﬂm‘r ¥t oo s o o m*mmﬁﬂgmﬁm

?;ﬁfarrﬁw} Fam (7= 2), 1998 Ft urer 109 % g fre 6t T AT TR 7 e e
T g

I A D T Th e o ”@""”“‘E“Ismf Ty T e Fefminna
of this Act or the 5 I under such_order 15 pe [ T 5| on er, the
date appn'inted under t%ec I&i ﬂf:!}ll‘ ?mnnr:e {No.2) Mt.q ELE y WAp

TTETe AT 6 1 i 9 aear A8 #, A f Sty g ae (et Pt 2001, F Frow o F sl AR E
sraer < e % 3 Ay F seta o wi sl ) awdes areA F Ao ge s = s s ot &1 afea s S = e A
& ¥ty seme e safew, 1944 & o 35-EE & e Fuifts g § saoeft & ang 5 o 95 TR-6 7 9f% sew ff arft

1
] -b{:n"e ﬂléf:azuun shall be made in duplicate in Form No, EgﬁﬂLﬁg I:E_mﬁ:d uérﬁ!tr le, 9 nfﬁg}uml Excige

The a 2}
[Appeals] Rg 001 within 3 months fom the date on whi der sought to be a 51 18
communicated and shall be acgnm anied by two copies each of the 010 an? -In-A ﬁl’ 1 Hhmﬁ :ﬁo b
accompanied by a copy of TR-6 Challan evidencing payment of prescribed {ee rcﬂcr? under Secton 35-
EE of CEA, 1944, under Major Head of Account,

J m#mﬁ»ﬁlﬁaw&a_g_.aﬁrnmﬁﬁﬂ T |
ﬂm:mw% L mzr(:m;!m;-!ﬂwﬁ T S T A T v AT F e A
1000 -/ &7 ST AT
Th isi 1i [1;. hall be anied b fi [ Rs. 200/ - i i
Lafégvljéﬁgg%s‘fal ot ? whercmﬂa!.‘ﬁqnunt m'l.?ﬂﬁftﬁel.: m:ﬁ'v,—. ;1.3‘:1 ﬁ‘ﬁhﬂfﬁgﬁe‘?};’é{"' inpualver-to: Bripaes) e

I i w 1 AT 97 29T 7 Fimm Ed  ET
manner, notwithsianding the fact that the one a Fc%f'tn' the A'"pg Tq%it!f; gy g S B L

: nal or the application t
Eggﬁml Govt. As the ¢ may be, 15 filled to avord scnptons beurk I%Fexmsmg Rs. 1 lakh fﬂ‘. Ftla? :. ?ED,?— Dg

TaTRAE e e /w1975, ® sl & sy g9 e v s e ofF 9f o Pratfe 650 s W
0O w of I::T"u I{‘.rJ th b d th der of the ad

e [+l on_or 0.1,0, a . (S h icati i :
court stamp of Ks.6.50 as ;:rrl:scr:lhcg G;’i?ﬁ:r 'E’let%ul%l?i in t%g':‘ia gl'?h: Enu&‘\?&ﬂﬁﬁgﬂmﬁﬂﬁ” =
mr,ﬁwm?mmmmw&ﬁm Frmmasft, 1982 # affe va s Aafas oo &
Attention is mTtﬂ:l 'ama'”dh lated i "
o s :
mﬁ%«: r&c A gl:pue atﬁc'ldriﬂunal [ E:mft Ieﬁﬁ Bz,ut er related matters contained in the Customs, Excise

39 e arfewrd #= =ifirs & & wafaw s, Feg s s gt & o, sfemdt faefs =

Fortie elaborate, detuited and latest provisions relating to fling of appeal to the higher appell
or the rate, de arl est provisions relating to ] i
appellant may refer to the Depam:uenﬂ:.‘l welisite um:rnr r.p,c:ﬁn ™o 10 ihe Tugher appellate 4harity, the

as p




Appeal No: V21287 310/RAL2008,
V2/586,625 BAS/RAN2010,
V2HORANZ011

A o

:: ORDER-IN-APPEAL ::

M/s Gallant Metal Ltd, Kutch (hereinafter referred to as “Appellant”)
has filed below mentioned Appeals against Refund Orders as per details given
below (hereinafter referred to as “impugned orders”) passed by the Deputy
Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter
referred to as “refund sanctioning authority”)

Sl. | Appeal Refund Order | Period Refund claim | Refund
No. | Nos. No. amount Sanctioned
& Date (in Rs.) Amount
(in Rs.)
2. 3. 4. -1 6.,
1. | 287/2009 | 70/2009-10 April, 2009 1,41,38,639 1,32,92,831
dated
21.5.2009
2. | 310/2009 85/2009-10 May,2009 1,32,24,878 1,24,13,567
- dated
24.6.2009 Lo
3. | 586/2010 66/2010-11 June, 2010 1,88,10,998 1,78,49,126
dated
12.7.2010
4. | 625/2010 70/2010-11 July,2010 2,19,81,667 1,94,77,549
dated
11.8.2010
5. | 685/2010 90/2010-11 October, 1,79,01,866 1,73,32,501
dated 2010
24.11.2010 .
6. | 101/2011 100/2010-11 1.12.2010 3,50,85,791 3,04,45,498
dated to
6.1.2011 28.12.2010

1.1 Since issues involved in above mentioned appeals are common, | take up
~ all appeals together for decision vide this common order.

F The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 72 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCG2934JXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001,
referred to as ‘said notification’). As per scheme of the said Notification,

as amended (hereinafter

exemption was granted by way of refund of Central Excise duty paid in cash

~._ through PLA as per prescribed rates and refund was subject to condition that
& o N \ the manufacturer has to first utilize all Cenvat credit available to them on the
,~_.)last day of month under consideration for payment of duty on goods cleared

' ,*!w’ during such month and pay only the balance amount in cash. The said

% notification was subsequently amended vide Notification No. 16/2008-CE dated

-FPage Mo. 3 of 11



Appeal No: V2287, 310VRANZ008,
. 21586 625 S85/RALZ010,
V2M0RANZ011

e

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which alterec
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Appellant had filed Refund applications for the period as mentioned
in column No. 4 of Table above for refund of Central Excise Duty, Education
Cess and Secondary and Higher Education Cess paid from PLA as detailed in
column No. 5 of Table above in terms of notification supra on clearance of
finished goods manufactured by them.

2.1. On scrutiny of refund applications, it was observed by the refund

sanctioning authority that,
(1) The Appellant was eligible for refund considering value addition
computed @75% in respect of goods manufactured from specified inputs
in terms of Notification No. 39/2001-CE dated 31.07.2001, as amended,
and the Appellant was eligible for refund considering value addition
computed @39% in respect of goods manufactured from non-specified
inputs.

(i) Exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the Appellant
was not entitled for refund of Education Cess and 5.H.E. Cess.

3. The refund sanctioning authority vide the impugned orders sanctioned
refund amount as mentioned in column No. 6 of Table above and rejected

remaining claimed amount.

4, Being aggrieved, the Appellant has preferred the present appeals, inter-

alia, on the grounds that,
(i) The Refund sanctioning authority has not appreciated the fact
that they manufactured the iron & steel products falling under chapter
72, starting from iron ore in their factory itself. Vide notification no.
33/2008-CE dated 10-6-2008, it was specifically mentioned at sl. No. 15
of the Table that if the manufacture starts from iron ore in the same
factory for manufacture of iron & steel products falling under chapter 72
& 73, then the manufacturers will be eligible for refund of 75% of the
total duty paid. The Refund sanctioning authority failed to appreciate

the facts on record that the appellants are manufacturing the final
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Appeal No: V2287, 310/RAJ2009,
V2/586,625 685/RAJ2010,
V2HMORALZ0M

-5- i
products i.e. MS Billets, MS Round Bars, etc right from iron ore inside
their own factory. Their main raw material is iron ore. They
manufacture sponge iron from iron ore, which is captively consumed for
manufacture of billets and round bars within the same factory. They also
procured MS scrap from other sources which they were using for
manufacture of Sponge Iron but the facts remain that they were starting
their manufacturing from Iron ore to produce their final product in their
factory. They are maintaining private records for stage wise production,
i.e. from iron ore to sponge iron, from sponge iron to MS Billet, from MS
Billet to MS Round bars / TMT Bars. Moreover, the notification 33/2008-
CE dated 10-6-2008 does not lay down any such condition of maintaining
separate records. The Refund sanctioning authority is also not correct in
vivisecting the production of goods out of sponge iron made out of iron
ore in the factory.

(ii)  That that the rejection of Education Cess and Secondary and
Higher Education Cess from the refund claimed under notification
39/2001-CE dated 31-7-2009, is not sustainable. As per Section 93(3) of
the Finance Act, 2004 and Section 138 of the Finance Act, 2007, all
provision of Central Excise Act, including those relating to refund,
exemption will also apply to Education Cess and SHE Cess. Since
Education Cess & SHE Cess were duties of excise which were paid on the
aggregate of duties of excise leviable under the three Acts, which were
named in the Notification no. 39/2001 CE, it should be treated to have
been levied under those Acts and, therefore, along with the refund,
which was admissible in respect of the duties paid under the said three
Acts, even the Education Cess & SHE Cess in the nature of excise duty
paid at the rate of 2% & 1% respectively thereof, was required to be
refunded and relied upon case laws of Bharat Box Factory Ltd -
2007(214) ELT 534 (Tri. Delhi) and Dharmpal Premchand Ltd. - 2007
(218) ELT 610.

(iii) That levy and collection of Education Cess & SHE Cess under
Finance Acts cannot stand on its own independent of levy and collection
of excise duties under the Central Excise Act, 1944 and other laws for
the time being in force. If there is no levy and collection by virtue of any

 exemption of the excise duties which otherwise would be payable under
the Central Excise Act, 1944 or under any other law which could be
/ levied and collected by the Ministry of Finance, there wou_ld be no
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Appeal No: V2287 310/RANZ009,
V2/586,625 685/RAJZ010,
VZNIRANZON

-8
occasion to calculate Education Cess in the nature of excise duty unde. .
Section 93 of the Finance Act, 2004. There is no need to provide any
scheme of exemption from Education Cess in the nature of excise duty,
because if the excise duty in respect of which it is required to be
calculated is itself exempted, automatically, no question of levy of the
said Education Cess in the nature of excise duty can ever arise.
Therefore there is no need to incorporate the provisions for refund of
both the Cess being levied under the Finance Acts, in the said
Notification No. 39/2001-CE dated 31.7.2001.

5. The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon'ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon’ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and have been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode through video
conferencing on 17.8.2021 and communicated to the Appellant. In reply, the
Appellant vide letter dated 18.8.2021 waived the opportunity of personal
hearing and stated that their submissions in appeal memoranda are final and
requested to dispose the appeals accordingly.
7. ' | have carefully gone through the facts of the case, impugned orders and
submissions made by the Appellant in appeal memoranda. The issues to be
decided in the present appeals are whether,
(i) the finished goods manufactured by the Appellant are eligible for
refund @75% under Sl. No. 15 of Table at Para 2 of Notification
No. 39/2001-CE dated 31.7.2001, as amended or not ?

(i) the Appellant is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31.07.2001, as amended or
not ?

8. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
ed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification

-Page No. 6 of 11



Appeal No: V2I287 3 10VRAJ2008,
V586,625, 885/RAJ2010,
VZMDRAJRZ01

i I

No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. The
Appellant had filed refund applications for refund of Central Excise Duty,
Education Cess and S.H.E. Cess paid from PLA on clearance of finished goods
manufactured by them. The refund sanctioning authority partially rejected the
refund claim amount on various counts mentioned in the impugned orders.

8.1 The Appellant has contended that their final products MS Billets, MS
Round Bars etc. were manufactured from Iron Ore in the same factory and
hence, they were eligible for refund @75% as per Sl. No. 15 of Table given
under Notification No. 39/2001-CE dated 31.7.2001, as amended. The
Appellant further submitted that they manufactured Sponge Iron from Iron Ore,
which was captively consumed for manufacture of Billets and Round Bars within
the same factory. They procured MS scrap from other sources which they were
using for manufacture of Sponge Iron but they were starting their
manufacturing from Iron ore to produce their final product in their factory. The
Appellant contended that the Refund sanctioning authority erred in vivisecting
the production of goods out of Sponge Iron made out of Iron Ore in the factory.

9. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Appellant had claimed refund @75% in respect
of final products manufactured by them in terms of Sl. No. 15 of Table
appearing at Para 2 of said notification, which is reproduced as under:

“2. The duty payable on value addition shall be equivalent to the amount
calculated as a percentage of the total duty payable on the said excisable
goods of the description specified in column (3) of the Table below
(hereinafter referred to as the said Table) and falling within the Chapter of the
said First Schedule as are given in the corresponding entry in column (2) of
the said Table, when manufactured starting from inputs specified in the
corresponding entry in column (5) of the said Table in the same factory, at the

rates specified in the corresponding entry in column (4) of the said Table :

}E N
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V2/586 625 BBS/AAIZ010,

V2MO01/RANZ011
-8-
TABLE
S. No.|Chapter of| Description of goods Rate | Description of
the First inputs for
Schedule manufacture of
goods in column
< (3) (4) (3) =
1
: }1_ =l 29 All goods 29 Any goods
o8 30 All goods 56 Any goods
2 3 33 All goods 56 Any goods
4, 34 ATl goods 38 Any goods
3 38 ATl goods 34 Any goods
6. 30 All goods 26 Any goods
1. 40 Tyres, tubes and flaps 41 Any goods
. 8. T2or 73 All goods 39 Any goods, other
iron ore
0. 74 All goods 15 Any goods
_10. 76 All goods 36 Any goods
I1. 83 Electric motors and 3l Any goods

generators, clectnc
generaimtisetsan parts

ereof

| A 2 Cement or cement 1o Limestone and

clinker gypsum

13. 17 or 35 |Modified starch/glucose| 75 Maize

4. I8 Cocoa butter or powder 73 Cocoa beans

I5. 72 or 73 | Tron and steel products (&) ITron ore

I6. {(er Goods other than those 36 Any goods

chap mentioned above in S.
Nos. 1to 15

9. It is pertinent to examine relevant findings recorded by the sanctioning

authority in the impugned orders, which are reproduced as under:
“As per the CBEC Circular/letter F No 101/18/2008CX-3 dated 15.10.2008
and further letter F, No IV/16-06/MP/2006 dated 11.11.2008 for clarification
issued by Joint Commissioner Rajkot, higher rate of value addition of 75%
for the goods when goods are manufactured starting from specified inputs in
the same factory. The claimant manufactures Sponge Iron and use the same
for further manufacture of Ingots/ Billets along with bought out Scrap. As per
the circular benefit of 75% is admissible on the Sponge Iron captively
consumed subject to the condition that separate production records showing
the quantity produced starting from specified inputs and from other bought
out inputs is furnished by the claimant. The claimant has produced the
separate records of production up to clearance of the goods produced out of
own produced Sponge Iron and bought out Sponge Iron along with C E
Certificate dated 10.06.2009 for the month under consideration. but it seems
that all the goods have not been manufactured exclusively starting from ITron
Ore only within the same Factory. Hence the claim is restricted to 75% on

goods manufactured out of specified Input and 39% on goods produced out of

non specified input as per table given below.”
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9.1  Considering the above findings as well as table showing detailed
calculation in the impugned orders, | find that the sanctioning .authority
determined refund amount @75% in respect of finished goods manufactured out
of specified input i.e. Iron Ore, in terms of Notification No. 33/2008-CE dated
10.6.2008. Further, the sanctioning authority determined refund amount by
considering value addition @ 39% in respect of finished goods, which were
manufactured out of non-specified inputs i.e. bought out Sponge Iron and
bought out scrap. Apparently, Sponge Iron and scrap are not listed as specified
input under Notification No. 33/2008-CE dated 10.6.2008. Hence, the Appellant
is not eligible for refund ®@75% in respect of finished goods which were
manufactured out of non-specified input i.e. bought out Sponge Iron and
bought out scrap. | also find that the Appellant had provided details of goods
manufactured out of specified input and non-specified input duly certified by
the Chartered Engineer, as recorded in the impugned orders. Considering the
facts emerging from records, | hold that the Appellant is not eligible for refund
@75% in respect of finished goods manufactured out of non-specified input. |,
therefore, uphold the impugned orders to that extent.

10.  As regards the second issue, | find that the refund sanctioning authority
had sanctioned refund of Central Excise duty under Notification No. 39/2001-
CE dated 31.7.2001, as amended, but had not sanctioned refund of Education
Cess and Secondary & Higher Education Cess on the ground that exemption
under the said notification was available only to Central Excise Duty and the
said notification did not cover Education Cess and Secondary & Higher
Education Cess and hence, the appellant was not entitled for refund of
Education Cess and S.H.E Cess. On the other hand, the Appellant has pleaded
that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007, all provisions of Central Excise Act, including those relating
to refund, exemption will also apply to Education Cess and SHE Cess. Since
Education Cess & SHE Cess were duties of excise which were paid on the
aggregate of duties of excise leviable under the Act, Education Cess & SHE Cess
being in the nature of excise duty was also required to be refunded along with
Central Excise duty.

10.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)

} - wherein it has been held that,
A —— T \

| :.. Ji'.:.
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“40, Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was guestioned on the

* ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for

* providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). "

10.2 By respectfully following the above judgement, | hold that the

appellant is not eligible for refund of Education Cess and Secondary & Higher
Education Cess. |, uphold the impugned orders to that extent.

11. Inview of above, | uphold the impugned orders and reject the appeals.
12, srfrerat grar ==t 6 7% afimr 1 frery svdes @ 6% & R smar 2

12.  The appeals filed by the Appellant are disposed off as above.

r|-.,.:’-1, _.-'-"‘-ﬁ-’— M"
% (ARFTLESH KUMAR) W=

Commissioner (Appeals)
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By R.P.A.D.

To,

M/s Gallant Metal Ltd, '
Survey No. 175/1,

Village Samkhiali,

Taluka : Bhachau,

District : Kutch.

wiafaT ;-

1) WET WY, ae] UF 947 F U FAEg INE FF, AT 8, AGHITATE F
FATHHTET 2

2) o, A+ U HAT 7 UF Feaid Ie0E O, MHTET Argehrera, It i
AT FrAATE! 2

3) #HEEE AT, AR U HAT F U FLd IOE 4FH, HAAT-HHATS
qUEd , TMHTETH FT AF9TF FdaT21 2q

(4L TE S

—
H.________...-
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