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(A)

ft srffiqr S;qR, qrffi (3rfl-.q), rrwrte arn crftn I
Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3rc{ qr{si a5in arg+/ srrr{ifri {arlt6 ar5tr, i#r raTr? eJq/ tairVq< fnii-*r+r,rrr+e I qrTff / qid}urqr anr
r.r,fffur qrt 

1a 3rAqr i Tfti. /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST

/ GST, Rajkol / Jamnagar / candhidham :

3rflq-rdf/cffi 6T nrq qri T r /Name & Address of the Appellarlt/Respondent :-

M/s. Gallsntt Mstal Ltd.,,Survey No. 176,,Near Tott Gate,,Vill:Samakhiyali, Bhachau, Kotch.,

Eq 3{?sr{3rfti t qFltr fri a{i$ ffifB4 f+ i Trrm rrfffi / yrFir.q t qqet er.ftq <rqr 6( Trdr ir/
{1Y p.rson aggrieved by this Order.in-Appez riay lile an appcal ro the appropnare authority in rhe fotlowing
way-

{tqT {-{_,idtq r.rr{ {Ea Ila f{r6{ 3rqHtq ;{r{rtr}6{sr + t'd qqH, tidt{ erqr< {q qtttirrc 
, 1944 +t iJr,r 358 + 3i(rtd

r"i ftf, 3Tfd'ft{c, 1994 ff trrir 86 t oirft ffiF*r wr{ ff er r+ff I r/

Appeal to Customs, Exose & Sewice Tax Appellate Tribunal under Section 358 ofCEA, 1944 / Under Section 36
of the Finance Act. 1994 an appcal tics lo: 

- 
J_

+tft6,',r Tqr4lf {qF.}rd q}ft crr+ frcr eJ"6, }*q ctqrqq qJn6 qa t-crq-n 3rftift{;,{r4rB{lr +} far}.i .fl-., +€ di6 ;i 2,
qr." t. r.q, ri Mt, +1 ff qrfr'qrBo rl

The special bench of Customs, Excise & Service Tax Appelate Tribunal of West Block No. 2, R.li. Puran, New
Delhi in a1l matters relating to classilication and valuation.

3qn-6 cH{ t (a) i r-{n1 rn1 3rffii t r.rr+r ir.r qf 3{ft4 frqr $€,*fl-q rricr cFq '{t +{r+{ 3rftfts :,rrrrfq-fi,rr (fiBa)fr
.{Fdq ffi{ fiB6r,,B&q r;t, aEqrfr lrfi 3{qrai 3raq<r+r<- iz6otidffErff?rF,q /
Tq the We$ regronal bench o[ Customs, Excise & ServicF Ta-x Appetlate Tribuna] (CESTAT] al, 2"d Floor,
Bhaumali Bhaw5n, Asarwa Almedabad 380016m case ofappeals orh6i than as mentroni'd m para lJa) above

3{ffiq ;qrqrfltr6,''q * cqer iTft{ T-{a {G * FI iffiq r.na sF6 (nfi-q)ft{crE;ft, 2Oo I . + ffqq 6 } 3iTd-r fr?r$-i F6C ,rt
sq{ EA-3 +,} qr, effii it <+ ficr r+r qrPn r erlt t 6q t sq \r+ cft h qr,{, T6r r;.rrz ,I=+ ff qfu ,ffir ff qt'r dr, {rrrqi
,rqr {qtfl, "qn s anc qr 

=qirg.s rrq rqrr qr 50 T,-{ rqg r{ 3rqfl 50 {r,R Eiq +3Tfu+ tn fical: 1,000i- 6cA. 5.000/-
,q+3 r{r 10,ooo/ '.rt 6r EEIIP{ rrcr sFa fi rF -iTc a)r iiutfi4 ?F6 s,r {rr{rq, i;iftr .,r6f,t-q 

'qPlTftr+.q ff' sn {r }
rarq+,F,rqr''+ arq i Efr rff qr4Fraq, e:rt r t+ rr.r -rri roifi-a i'+ crE Era Fcn -{n- fleI r q"jftr{ ErE r.r rFrrrc, +6 ff
rq snE.r ii ts)fl qrftq T {ifui "{ffiq ;Tpnftr6-',r + ,rr,fl Fr4 } r an-< er}sr (4 3ri1, ) fi ftq Tr+fi:'E + qr;l 500/. r'rC

6r ftEfftd cJq qcr r.Tr *fi r/

The aooeal to the ADoellate Tnbu[al shall be filed m ouadruolicate m form EA-3 / as orescrrbed under Rule 6 o[
Centrbl Excrse lAddeall Rules- 2O0t and shall bA accoinDanied asamst one hrch at leasL should be
accomnanied hn' a' fee of Rs I OOO/- RS-SOOo/-- "Rs.IO-O00/ where - amounl of
du rvddmand /mter'esl /oenaltv /refund is uoto 5I-ac..'5 Lac to 50 Lac and above 50'Lac resDectivelv in the lorm
of ci ossed b6nk dra-f( in lav6rir of Asst. Reeisuar ol brarch o[ anv nominated Dubhc sectdr barL of rhe place
where the bench of anv nomrnared oubhc sEctor bark of Ure Dlace"where the bench of the Tribunal is siluhted.
Applicalron made for gr'anl ol sla) shall bc acrompanred by a Gc of Rs. 500/-

qffq;Tr{rttrfl,r h rrqa qfte, E{ 3TffB{q, r99a ff urr,r 86(1) + ,T,l-a +qrF{ fiqr{rff, 1994, + fr{q 9(1) } (dr
fiEtfid cE{ S T.,S t qrr cftrit t ff qr qinft 

--a 
-rqt qpr B-q 3{Asr h f}f6 ir'ff?r fr Irff A, rcff xR vr?r ii +i<r +1 1r+t t

q+ vB vx'Fm *ft <rBq) qtr e<i t qq fr a"-q ttr nfi ; -,pr, s6i rqrr{ fr cfu ,qrd +i qirr rt arrrqr rrqr Tqtfl,Fqrr 5 qrq

cr Tq{ T,q.S arlq "q",lr 50 {rlq r.ro rd ,Tfl 50 rIE -rr t 3rF,f{ I i T.qrr: 1.0001 Jict, 5,000i- Fr4 3{?Fr 10,0OO/
r.ri +r Fgrii-a rrn orq ff cfr iafi F r Ra'tft crq e.r lr.|dra. .raltrd 3Tffia =rrqrftrfirvl ,f,r srFfl + {El{{ rFiETr 6 TrS q
hffi fr qFiFfi+ elT h a-+ aPr ari 'qrff+ t+ grtr anr ftqr ar+r erBn Fidftra srlq {r {,r{r{, t+ {jt fi ,n€"r 4 Etrr qrt*r
,rei'iafua vffir ',rrnF,r+,,r fr ,n,{l Fra i i-rrrc rErr t-. ci+ ) * fr" ar#r--rr + irq 5001 ''rI 5r frlriH r!-+ {qI
rrm dim r/

The aooeal undel suL se(tror ll) of Seclion 86 o[ dre Fmance Act, 1994, lo thc Appel]aLe Tribunal Slrall bF llled

';-;;5F;;,li;;1; 'n"Foin 
Srl5'as Diescrrbed under Rule 9tIl ot the Service Ta-i Rules, 1994. and Shall be

;i.6mo;niei-Irn i-cirov of-Ge oidei aonialid Searnsl tone bI which shall be (ertified copY) and sllouJd be
;aidinba-riiad b-i t faag bt 

--Ra. 
10007 - w,l]'"iiihe di:ioinr' o[ ser-vice rax & inrer esr dcmanded & penalr y lcvicd ot

Rs 5 f-akhs or'less Rs.50OO/ wherc tlle amounl ol scrvice rax & inleresl demandcd & penaltv levred rs mor.
llian frve lakhs bul not exriedirre l{s. F'ifiv Lakhs, Rs.10,000/_ wltcre the amoun! ol sqrvrca ta?Y & mlqrPsl
i"i"i"riia-E -oeni-itv -ieircd 

is mor% Lirar h(v Lakhs ruDeca. in'the form of(rossed bark dI aJt rn favour of the
Aiiiiiiant-ncsistlar-6aGe banCh oi IiomiriarEa publlc Secloi Bark of tlrc place whcre lhe benclr of rnbunal is
siiuit;d. / AFpli(ation rnade for grant of slay shall be a.companicd by a fed of Rs.5oo/-.

(t)

(ii)

hii)

(lt)

d?)Sn

)
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lrl G-.r i,rflri {q,l99a fr "rrrr 86 €l rq-trrrr,ii (2) 'F 
(2& n .{4,if, .i trt .rfi 3r.f1i{, rqr+" lii:r{{Ffr, 1994, A fizrr 9(2) IE

9(2A) 6 {ff, F+dfftd r.r" S.T.-7 i ft er cqnft na ;n:" qr'{ :{ -a-, .'diq rflr< eJ-{ rr4-n iqrttr (3{ft.{), i.7ts rarle .7J.a ar.r
.nfta qAq fi cffi ni{{ +i (s{d i'"d rFd trcr&rd ?-rfr efr;4 1]. aqni er.r rrdl{+ 3n-{fi 3IT{r i]'TrTs, -d,r- TqE 91"+i

i{r+r, sn 3rff-+q =crrrftl-r<or dr qie-fi d- r-t ,rn F*,,r + c,t qCq ff yfi S qrq i ffir 6-ff iffi r /
The appeal under suL se( tron (2) and t2^l of lli,' sei iluq 8t, Lhe Fman( e A(l 199.r, shal be {iled irl For ST 7 

^sprcscflbed under Rule 9 (2) & 9(2A) ufth, S.:rvr,., Id: Rule! l9q4 and shall be accompanied by a copy olorder
bf Commrssroner Central Excrse or Commls.j,or'"r. ('e,lrral Ex(ise (Appeals) (one ot *hich shall be a crroficn
copyl and copy ot Lhe orde, passed by Iire C,,rnI,,rss,onerauthonzrng the Assrslant Conrmrssroner or Deput)'
eumlnrssroner o[ CenLrd] Excisp/ Sen r{.: Ta-x iu t,:e thF apr^ cl before thc nppella(e Trrbunal
f- ,f-+, ffiq r.ns ,!T r'"i +{F, xffi4rtr,.-r,- ,'rr) T 5F ,rfi,ir ; qrlla i-li#o 

=rr< 
rl=?F ef}ff-w 1944 ff ,rrr

35Is+,T,i-d, + ff'ffiq ql*f+sq, 1994 frsrr83 iqn i- il{Fr +t fi Eq ff r{ t, rq 3{Ecr h yft qfffi-a fiiffi{q n
3r.fr.{ {a- ffi{ s.rl{ lrs/t{r Er,r qirl + 10 rft,r;r (1096),;ra qi.T {i tqt GErf.d t, fi gqtqr, s-{ +{.r gqt{r GqrE-d i, T,r

qrr rn fu{l qnL En ld qq anr * simk vr f* qr+ sr4 :,rnf,F + .rlr} sq {,i13 I,qI q 3Tfilfi a ir- r.+q r<ra vy<; r.< t<r+r t ,r+= 'qrr fs-r -r' ,I"+ n ftx enfur t
ti) tll'r 11 fl A rrdrrr -T,n

(ii) ffizqnffffdrr.rrnfir
(in) H.dnlMlhFi{q6 + AT{r ?a rT,q

- Ecri r.6 f+ aq qrir + crErrrr f}drq {t" 2l ".]tfii,q 2014 i qrq q 'ri Grff 3rffia rrlrffi h ficer E{mrffn
ETJI+ {ff lri 3r$E si rtrl Tfi arl/

For an appeal to be filed hefore the CESTAT. under Sectioo 35F of the Central Excise Act, 1944 which is also
made applicable to Servi(e Tax under Section 8:l olthe Finance Act, 1994, an appeal against this order shall lie
belore t}le Tnbunal on pafinent of l0Y. ol tjre rluty d|nrand:d where duty or duit and ,enalty are rn drspute. or
penalty. where penalw afone is in dlspule. prorrded the anrouot of pre deposr t'payalile would be subjbtr ro a
ceiling of Rs. 10 Crores,

Under Central Excise and Ser\,rce Tax, "Duty DernaDded" shall inciude:
(i) amounl delermrned under Set,ion I I D;
(rl afiount of erroneous Ccnv r ('rcdit ral(F,r,
(iii) amount payable Lrnder Ru1e 6 ofthe Cenvat Credit Rules

- provided lurther l}at (hc provisions o[ lhrs Seruon sha]l not annlv ro rhe srav aDohcatron and aDDeals
n.ndrndbelore any appellare alrthbrry pllor lolhc(omr,.pn,emcnr oftfriF:nan<e{No:2t Atr,20I4.
qP o qrsir. dg{{ltror qr+{n :

Revision aDDlication to Government of India:
rq s.isr ff .i+4erqqrfu6r ffiko rrrar t, a-f.l z;.rE ,I-. f,lerF{aq, | 99.t {j 'rFT 35EE 6 q?tqc-{+ + *+ta:r<r qF{E,
lrr;r rFqrr. T{nerq {+.i ff, E-{ dTr,rq, rrn< t+r.r, TEfr d1-rr. ff-fi ff'r rq-d qrra fid. r? Ed- | tooo l, + ftqr
qrfl qfi*rr /
A revisioh'applicalion Les ro the Under S"rrelar". lo rhe Covernmenl of India. Revrsron ADDlcarior Unir
Mmrstrv of Eiiance. DeoanLrnent of Reventie. iG Ftoor .;eevan Da;; Bn'iAi;; -p;'i;;;;;i si-I"'"i"i[;'n;iii;]
I l0OOf. under Sectiol_3sEE.of *re CEA l9l4 rn respecl of lhe tolJowing case,lbverned by tust prrjvisb ro sub
sectron (l) of Sectron 35E} ibid:

1ft-qe+ffia5+n-+rnat,.16a,r,qr+fficrnflfut+r-Tr;rqrrcr,.tz{qr.,rrr{d-.rtfiffirrr;rq.-r-,arcqlFr:
FFtl rr{ iIiF rfH q 

{EIr rlrl' rlT.Trr'rS4 { ?tT{,,II Hi rr[" !] c lII lIir''rrE q'I+ rq+''rr +..1-rr, G-fi arrz,zra,n r r

rrsr. rld q qlq. 61Fql{ { qrTr{ dt/
In qase of aJl) loss ol goods, where the loss u( cllrs in transrt Irom a lactory to a warehouse or to ano*ler tactorv
or lrom one warehouse lo allother .lrlnng lhe .ourse ol pro( essing of tha goods rn a watehouse or in storagl
whether in a factory or in a warehouse

rrrrr * <r{r f?;,ft .r!, qr m{-+i M? E l? clq. } fififfrr ii q,ls q;j1 rffi T. rrfi r€ Hrq T.'rr< sl--s t g-c (ft.fu) h qT{.i i,
it rrr,a a erdr ffi rT qr drr -T trqiE 6r 

'r4r i I I
ln case o[rebaleof dulyofexcrseorrH'ruds,\JUrler]l,)..nV(:.u lr\or(crnturvoLttsi(lrIn{liaof on erUsrhle
malenal uscd rn the mahltle.lurc ol lhF,:o,xls lilri.h:'rp exporrcd lu any couotnf or Ierntory outstde Indla.
,f" TqIe IIEE 6i qrrrn i n k+r qrry + ;{rf? . ;rq rr rr !T?Ti {r ql:r ftqin tT,n q,IT * r /
llr case ofqoodslxported olltsjde lnd a exDorl r Nepal ,rr BlrLlrar), wirhout pa)'rnent ofduty.

{E;|..,l ;'qre s r;':ra" 1I=4 {.-{.+r4 ; ia? ir :afr r.riz z.rr *f"ri++r 'd :qa fffq rrsuf+ + le+ rr,q ff +l i ,h ni qr=rr
7I {ry+, (3rfiq) 4 Zr'I Fl-d ,rl,}t+{E (n. 2),1998 +] ,rrrr 109 + r-l F{d ff rrt Trfts drFrT qqr[rfi& ,Tr qT Er" t .nFr ii.-n
rm iri
C.r99lt qf any dU I y^allowed lg be uultzed lowards payrnenr of cxclse dury on final products under the orovlsonsol thrs Acl cir the Rules made rhere under such ordar rs passed by the "Comm rssrbnei iApparsinn ofalle?, iiii
dare appomtFd under SFc. l0q of the Frnance lNo 2l A. a l hOB

glarvr uIa<r h +ru FrqtrGr frrrift{-riE ff '{arh 6 Trf,i qrLr 
I

J1^11 ,Fq r.+ T^rq -ra fl ,{q T,q A-=r FT4 200/ {i {rr{r{ fT,qr .rq ?if' ,rE ,iTtr -6c rr{ Trq Fqi I ,rrfl Fr i1 F Tqlouu, sr $rtiIFI Fli{r BTvt
The revisioi apghr atron sha)l be accompanrpd by a lee of Rs. 2OOl- where the amounr involved in Rupees OneLac o,; )ess at-ttl Rs. l00O/- where rhe arfiounr rn,joivea is morerlli'h Rribiis urre uac

Xft:aqE,rF6E.!:{cr_",irarrr+1f1nralTad,r+l.n?rqnt|qTri_rr{TaqtRifirrF.[qrBtr:q.a4.#Errrfl +t FrqTsat Trq qds=r+t q*Iltrql"r {qjrtq r,rrth,,.,] ,i r.r:..rfrqh +ftq q+r, siTnfi;r# fuii ;;i, I i"'i:".;u the order covers vaious umbers of order in Ongqtal. tee for each O.l.O. should 
'be 

;;a il th;,ai;'r;fi'dmanner. notwifrstandmR Lhe facr tha(-rle one a,paA io rlie Adpiuiiit lntiundl-oi-tfre o'n6?oifiii"rri-iib"ifi'.Cenr, at covr As the cas-e may be, is rdtea io ;;6id ;c, iir;;lt fi5ik"?'ixt,'s:i;a.Rs:' l-i;r.i"ie;"#'iis."Y6# 'b;

qqrq,tfu<r ar^ffi,fq 3rFifi{q, 1975,6 irfl+-l t "ryn Tq rlri.er r'.i .,Fr{ sn?rr ff rii s{ Aqtrtd 6.50 6qt 6r;fi{r;{q rrq teFiz ;rfi El{I qrllnt /
One c9p"y ot apptication or O LO. as rhe case may br. and rlre order of thi.;;iif""d"i#6",;rifr,".'tiis"ci a"s iii..F,irea uncter schedi,re r i,. r",.= orijl. €o1fl$Jli,IlAy*%tgfffl#* .

E:f1_f€l I-"q flqs^{{r-' rFt4T irr,rrF}6,q (i.ir r{r.r) Fr{qr{4, 1932 ii {fta T4 ,r.q ffif+ra qrq'ir *lqTqFl;I frEl qlr Ffiql +t rlr Sl scrl flTji-d ft'n zrdl )r I
AlEt.?gl: flr'8.fJi:.fl Is#e iEl::.",r"J::j"f",ll::iffir. 

orher rerared matrers contained ,n rhe cusroms, Ex(,se

rg dffiq crfH i ,r+{ arfu-.r {'+ + ryfF qTT+, fTr{r 4|, Tff{;rq rrelrri * EI. q+rriff frllFft" +{qr,{,www.cbec.eov.rn +l acIr6d * r /
For the eldlorale, delarled and latesr plovrsions lelatrnt to lrlirg of appeal to the htgher appellale aulhorrry, theapp(,llant mav reler lo rle Deparrmenlal $ebsile wwr/.rB;i eot'rn-_ 
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Appeal No: V2327lRAJ/2009

:: ORDER-IN-APPEAL ::

M/s Gatlant Metal Ltd, Kutch (hereinafter referred to as "AppeLtant")

has filed Appeal No. Y2/327/RAJ/7009 against Refund Order No. 104/2009-10

dated '14.7.2009 (hereinafter referred to as'"impugned order") passed by the

,Deputy Commissioner, erstwhite Central Excise Division, Gandhidham

(hereinafter relerred to os "refund sonctioning outhority"l

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisable goods falting under Chapter No. 72 of the Central

Excise Tariff Act, 1985 and was hol,ding Central Excise Registration No.

AACCG2934JXM001 . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001 -CE dated 31 .07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize atl Cenvat credit avaitabte to them on the

last day of month under consideration for payment of duty on goods cteared

'during such month and pay onty the batance amount in cash. 'The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered

the method of catcutation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15Yo to 75% depending upon the commodity.

2.1 The Appettant had fited annual ctaim of refund amounting to Rs.

1,67,97,7681- for the differentiat duty for the year 2008-09 paid on ctearance

of goods in terms of Para 2.2 of the said Notification.

3. The refund sanctioning authority vide the impugned order hetd that

exemption under the said notification was avaitabte onty to Central Excise Duty

,and the said notification did not cover Education Cess and Secondary. & Higher

Education Cess and hence, the appettant was not entitted for refund of

Education Cess and 5.H.E. Cess. The refund sanctioning authority sanctioned

refund of Rs. 96,68,098/- and rejected the remaining ctaimed amount.

. Being aggrieved, the Appettant has preferred the present appeat' inter-

lia, on the grounds that,

(i) The rejection of Education Cess and Secondary and Higher

Education Cess from the refund ctaimed under notification 39/2001 -CE

',>-
I
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Appear No vrlJzl/MJ,zuur

4

dated 31-7-2009, is not sustainabte. As per Section 93(3) of the Finance

Act, 2004 and Section '138 of the Finance Act,2007, atl provision of

Centra[ Excise Act, inctuding those relating to refund, exemption wit[

atso appty to Education Cess and SHE Cess. Since Education Cess &. SHE

Cess were duties of excise which were paid on the aggregate of duties of

excise leviabte under the three Acts, which were named in the

Notification no. 39/2001 CE, it shoutd be treated to have been levied

under those Acts and, therefore, along with the refund, which was

admissibte in respect of the duties paid under the said three Acts, even

the Education Cess &. SHE Cess in the nature of excise duty paid at the

rale of 2% & 1% respectivety thereof, was required to be refunded and

retied upon case laws of Bharat Box Factory Ltd - 2007(214) ELT 534 (Tri.

Dethi) and Dharmpat Premchand Ltd. - 2007 (218) ELT 610.

(ii) That levy and cottection of Education Cess & SHE Cess under

Finance Acts cannot stand on its own independent of tevy and cottection

of excise duties under the Central Excise Act, 1944 and other laws for

the time being in force. lf there is no levy and collection by virtue of any

exemption of the excise duties which otherwise woutd be payabte under

the Central Excise Act, 1944 or under any other law which could be

tevied and cotlected by the Ministry of Finance, there woutd be no

occasion to catculate Education Cess in the nature of excise duty under

Section 93 of the Finance Acl, 2004. There is no need to provide any

scheme of exemption from Education Cess in the nature of excise duty,

because if the excise duty in respect of which it is required to be

calculated is itself exempted, automaticatty, no question of levy of the

said Education Cess in the nature of excise duty can ever arise.

Therefore there is no need to incorporate the provisions for refund of

both the Cess being levied under the Finance Acts, in the said

Notification No. 39/2001 -CE dated 31 .7.2001 .

5. The Appeat was transferred to cattbook in view of pendency of

appeals fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd &. others in simitar matters before the

Hon'ble Supreme Court. The said appeat was retrieved from cattbook in

view of the judgement dated 72.4.2020 passed by the Hon,bte Supreme

Court and has been taken up for disposat.

6. Hearing in the matter was scheduled in virtual mode through video

Io,;

-l
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Appeal No: V2l327lRAJ/2009

conferencing on 17.8.2021 and communicated to the Appettant. ln repty, the

Appeltant vide letter dated 18.8.2021 waived the opportunity of personat

hearing and stated that their submissions in appeal memorandum are final and

requested to dispose the appeat accordingty.

,6.1 Before taking up the appea[ for decision, I take up the misceltaneous

apptication fited by the Appeltant for condonation of detay in fitirlg appeat

stating that due to lack of knowledge and proper understanding of the refund

order they fited appeal after 67 days, which is beyond period of 60 days and

requested to condone delay of 7 days in fiting appeat. I find that the impugned

order dated 14.7.2009 was received by the Appettant on 14.7.2009 and they

were required to fite appeal within 60 days from receipt of the impugned order

i.e. on or before 12.9.2009. However, the Appettant fited appeal on 22.9.2009.

Considering that detay is within condonable period of 30 days as provided under

proviso to Section 35(1) of the Act, I condone delay in fiting of this appea[ and

take up the appeal for decision on merit.

7. I have carefutty gone through the facts of the case, impugned order and

submissions made by the Appettant in appeal memorandum. The issue to be

decided in the present appeal is whether the Appettant is eligible for refund of

Education Cess and Secondary &, Higher Education Cess under the provisions of

the Notification No. 39/2001-CE dated 31 .07.2001 , as amended or otherwise?

8. On perusat of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.7001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification

No.33/2008-CE dated 10.06.2008 prevatent at the retevant time. The

appetlant had fited annuat refund apptication for the year 2008-09 for

differentiat duty paid on ctearance of goods in terms of Para 2.2 of the said

Notification. The refund sanctioning authority partia[ty rejected the refund

'ctaim of Education Cess and 5.H.E. Cess on the ground that exemption under

the said notification was avaitabte onty to Central Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appettant was not entitled for refund of Education Cess

nd S.H.E Cess.

5

.:.(:d"f

\,>

8.1 The Appettant has contended that as per Section 93(3) of the Finance

Act, 2004, atl provisions of Centra[ Excise Act, including those retating to
g,;it{
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refund, exemption witl also appty to Education Cess and SHE Cess. Since

Education Cess & SHE Cess were duties of excise which were paid on the

aggregate of duties of exc'ise leviabte under the Act, Education Cess &. SHE Cess

being in the nature of excise duty was also required to be refunded along with

CentraI Excise duty.

9. I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integro and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

. Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 200'7 were not in vogue. The notification was questioned on the

ground that it should have included othel duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 arrd 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l of the Act of2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

. a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued lor

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

{1.Td
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9.1 By respectfully following the above judgement, I hotd that the

appeltant is not etigibte for refund of Education Cess and Secondary & Higher

Education Cess.

'10. ln view of above, I uphotd the impugned order and reject the appeal.

Brftdf,dt ilT E-f ff qt qfto mr ftrera wtt' ilO+ t ftql qrdr t I11.

11. t is disposed off as aThe appeat fited by the Appettan

fi{ 'm

C'
frrfl {TE

+{U'i";i;1:P{H+Y

l}A -t
(AKHILESH KUMAR)

Commissioner (Appeats)

To,
M/s Gattant Metal Ltd,
Survey No. 175l'1,

Vittage Samkhiati,
Taluka : Bhachau,

District: Kutch.
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