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'rna rr+r', Trtlrq vrc-.{ ffi, Fr r+r+q, ,r-iq AErn. qtft dfi-r, f-+q f,r'r rr+q, q{< qrlt, Ts R-it" I loool , fl ffi{r
dr{r iet'r /
A revision applicauon lies ro the Under Secretary, to lhe Covernmenl of India, Revision Applicatron Unlt,
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Appeal Nor V2I55/RAJ/201 1

:: ORDER-IN-APPEAL::

M/s Galtant Metal Ltd, Kutch (hereinafter referred to as "Appettant")

has fited Appeat No. Y2/55lRAJl20'l 1 against Refund Order No. 95/2010-11

dated 9.12.20'10 (hereinafter referred to as "impugned order") passed by the

Deputy Commissioner, erstwhite Centrat Excise Division, Gandhidham

(hereinofter referred to as "refund sonctioning authority")

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods falling under Chapter No. 72 of the.Centrat

Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AACCG2934JXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/200'l-CE dated 31.07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize alt Cenvat credit available to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16/2008'CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

the method of catculation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.2 On scrutiny of refund application, it was, inter olia, observed by the

refund sanctioning authority that exemption under the said notification was

avaitabte onty to centrat Excise Duty and the said notification did not cover

Education Cess and Secondary & Higher Education Cess and hence, the

Appettant was not entitted for refund of Education Cess and 5.H'E' Cers'

und sanctioning authority sanctioned refund of Rs. 1,60,98,7461-

\

aining claimed amount'
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2.1 The Appettant had fited Refund apptication for the month of

November,2010 for refund of Central Excise Duty of Rs. 1,60,98'7461-,

Education Cess of Rs. 3,99,586/- and Secondary and Higher Education Cess of

Rs. 1,99,829/-, in terms of notification supro on ctearance of finished goods

manufactured by them.

\p
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4. Being aggrieved, the Appeltant has preferred the present appeat, inter-

alio, on the grounds that,

(i) The rejection of Education Cess and Secondary and Higher

Education Cess from the refund ctaimed under notification 39/2001-CE

dated 31-7-2009, is not sustainabte. As per Section 93(3) of the Finance

Act, 2004 and Section 138 of the Finance Act, 2007, all provision of

Centrat Excise Act, inctuding those retating to refund, exemption witl

aLso appty to Education Cess and SHE Cess. Since Education Cess &, SHE

Cess were duties of excise which were paid on the aggregate of duties of

excise leviabte under the three Acts, which were named in the

Notification no. 39/2001 CE, it shoutd be treated to have been levied

. under those Acts and, therefore, atong with the refund, which was

admissibte in respect of the duties paid under the said three Acts, even

the Education Cess & SHE Cess in the nature of excise duty paid at the

rale of 27o & 1% respectivety thereof, was required to be refunded and

retied upon case taws of Bharat Box Factory Lld -2007(714) ELT 534 (Tri.

Dethi) and Dharmpal Premchand Ltd. - 2007 (218) ELT 610.

(ii) That levy and coltection of Education Cess & SHE Cess under

Finance Acts cannot stand on its own independent of levy and co[ection

of excise duties under the Central Excise Act, 1944 and other [aws for

the time being in force. lf there is no levy and cottection by virtue of any

exemption of the excise duties which otherwise would be payabte under

the Centrat Excise Act, 1944 or under any other [aw which coutd be

levied and cottected by the Ministry of Finance, there woutd be no

occasion to calculate Education Cess in the nature of excise duty under

Section 93 of the Finance Act, 2004. There is no need to provide any

scheme of exemption from Education Cess in the nature of excise duty,

because if the excise duty in respect of which it is required to be

calculated is itself exempted, automaticatty, no question of levy of the

said Education Cess in the nature of excise duty can ever arise.

Therefore there is no need to incorporate the provisions for refund of

both the Cess being levied under the Finance Acts, in the said

Notification No. 39/2001 -CE dated 31.7.2001 .

5. The Appeat was transferred to catlbook in view of pendency of

appeals filed by the Department against the orders of Hon,bte High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'ble Supreme Court. The said appeal was retrieved from catlbook in

,4
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view of the judgement dated 27.4.2020 passed by the Hon'bte Supreme

Court and has been taken up for disposal.

6. Hearing in the matter was scheduted in virtual mode through video

conferencing on 17.8.2071 and communicated to the Appeltant. ln repty, the

Appettant vide letter dated 18.8.2021 waived the opportunity of personal

,hearing and stated that their submissions in appea[ memorandum are final and

requested to dispose the appeal accordingly.

7, I have carefully gone through the facts of the case, impugned order and

submissions made by the Appettant in appeal memorandum. The issue to be

decided in the present appeat is whether the Appettant is etigibte for refund of

Education Cess and Secondary & Higher Education Cess under the provisions of

the Notification No. 39/200'l-CE dated 3 t .07.2001, as amended or otherwise?

L On perusat of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification

'No. 33/2008-CE dated 10.06.2008 prevalent at the retevant time. The

Appettant had fited refund appl,ication for refund of Central Excise Duty,

Education Cess and S.H.E. Cess paid from Pl-A on clearance of finished goods

manufactured by them. The refund sanctioning authority partiatly rejected the

refund ctaim of Education cess and 5.H.E. Cess on the ground that elemption

under the said notification was avaitabte onty to central Excise Duty and the

said notification did not cover Education cess and Secondary & Higher

Education cess and hence, the appetlant was not entitted for refund of

Education Cess and S.H.E Cess.

8.1 The Appettant has contended that as per section 93(3) of the Finance

Act,2004 and section 138 of the Finance Act,2OO7, att provisions of central

,ExciseAct,inctudingthoseretatingtorefund,exemptionwi[[atsoapplyto
Education cess and sHE cess. since Education cess & SHE Cess were duties of

excise which were paid on the aggregate of duties of excise teviabte under the

Act, Education cess & sHE Cess being in the nature of excise duty was also

required to be refunded atong with Central Excise duty'

that issue regarding refund of Education Cess and Secondary and

5

Y
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Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5.A. of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of i978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 ofthe Act of2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra) "

9.1 By respectfutty fottowing the above judgement, I hotd that the

appeltant is not etigibte for refund of Education Cess and Secondary & Higher

Education Cess.

10. ln view of above, I uphotd the impugned order and reject the appeat.

11 qftE-+ciarr rSfi G qfi-er+r Fq-crusrQsd-erh+frqrqrilrt I

11. The appeal fited by the Appettant is disposed off as a

si4lB<,

,rr
(AKHILESH KUMAR)

fa^a on6

frqt+ i ;trgisl
Commissioner (Appeats)

To,

M/s Gattant Metal Ltd,
Survey No. 175l1,
Vi[.age Samkhiati,
Taluka:Bhachau,
District: Kutch.
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