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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkol.

qqI qrgsi rils qrF/ scrg-fi/ r{r{fi qr{s, Affiq rerr( t6i t-qr+rf+< ci+{F{,rrfrdr. / qrfirl{ / rrifitrrqt aln
srrfifud qrft {q qr?rT t qli(: /
Arising out of above mentioned OIO issued by AdditionaliJoinvDeputy/Assistant Commissioner, Central Excise/ST

/ GST, Rajkot / Jamnagar / Gandhidham :

ert{W/9ffi 6r c qi qf,r /Name & Address of the Appellant/Respondent :-

M/s. Gallantt Metal Ltd.,,Survey No. 176,,Near Toll Gote,,Vlll:Samakhlyali, Bhachau, Kutch.,

qr&6'Gfrdr&q/
Date of issue:

(r)

(i,

(iii)

(B)

qt urtnlw4-q S afur d€ qft ffiBr rr1+ i e.r5+ lrffi / xrftqrq B qqer q{tq ?r+{ r< r+rr frr/
Any person aggneved by thrs Order-m-Appeal riray fiJe al appeal ro t}le appropriale authority in tl.e folJowing
way.

dtqrtq,lidt{sfrr<E-q\r{n-{rs{sqf.fiqqrqrtdEr.rr+ctiqqt€,+*tqrerrq{n63{tttt{q,1944+lnr{r35B+aid,td
\fti A-n !reB{c, 1994ffrro86 i da,f-r-ffika c-,r-{ ff qr Ffrff t r/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35E} of CEA, 1944 / Under Section 86
ofthe Frnan(e Act, I994 an appeal Ues to:.

ilftr.sr {aqir{ + qqBrd qS qrTn diqr {E6, Affiq gs6a q]q p;i t{rr{ oqfq;qp{rBr.sr + tr,],r ftd, +q ai6 + 2,
arr. h" gr+, r{ k"ff, qit ff qrff qQq r/

The specisl bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matrers relaling lo classficaLion and valuaLion.

Trn-m qH" t (a) i {rrr, rr' q+ti } fl{r{r im qfr 3rft:i trlTr,l-q,+fia T-rE ,f"4 \rq +{rfi, q$-{rq ={rlrri}f.'r (ft-,iz)fi
qBq Mra ffE+r..Eftq ra agnrff ra r<ni rrr<r+rz- :2.. itqir ff rrfr qGn ri

To the Wesl regional benLh o[ Cusloms, Excrse & Service Tax Appel]ate Tribunal (CESTAT) at, 2.d Floor,
Bhaumali Bhawdn, Asarwa Ahmedabad.3800l6rn case of apDeals othEi than as mentronad m paJa Ila) above

3{++q;ql{rQ-6rur hqqH rr.fF TTa 6+ *ftrr}*q r;qlE rfq (+ftr)F.+rrrfi. 2oor. 6 ft{c 6 6 rr ,td fruiF-{ F6r{ rrq

cq-{ EA-3 qir qrr sftiil a:i ftm rr+r arQn r r+t i +'c i 6c r|+ cFd h qnr. ,a-6r T{rr ,1"6 fi ctrt ,arm fr qlt .fr' qqqr
rrrr gqi-<r, ..tq s qrqrn?q+{q,5 <rq 6qq qr 50 arq rqrr {arm50 re Ecq tqfu+tfrrcsr: 1,000/- E{},5,000/-
Fq& Trr{r 10 0oo/- Eci +r frutfm rm rr=q ff ylt ri<q 6{r fratR-a rrq r q.rar.r- nifua 3{ffrq qralfiF{'rr {i cner +
FHFFfr ITTEr{ 6 NTC H T+'gT 

'N' 
q Ttr{F sT + ?6 Ar{T TIIT r] ll4'd +S STFC ETfl 6fi -{TTT flr;U I {IiITTFI qTq 6T qIKIFI. iTfi 6T

rq ,ncr i d+r qGl rd 'hift-a rf-dp qrsrff/ur 6i ,rrrrr Fra B r q.r-c {A,r (* f$') :F ftq xr}.{iq{ s qti 5OO/- ,.E\

6r Mtd rlq qrr 6a{r drn r/

The appeal to the ADDellate Tribunal shall be fled in ouadruolicate in forB EA 3 / as Drescribed under Rule 6 of
Centr'al Excise (Adrieal) Rules. 2001 and shal ba acco'mDanied aeainst oie which at least should be
accomoan,ed bv" a fee of Rs. 1.000/ Rs.500o/ . -Rs.10.00o/ where amount of
du rvdeimard /intertsl / Denaltv / refu nd is uoto 5 Lac..'5 Lac to 50 Lai and abov'e 50'Lac resDectivelv rn Oe form
of cfossed bank draJ( in fav6irr of Asst. Regisuar of branch oI anv nominated oublic sectdr banli oI the olace
where t}re bench of aIIv nominated Dublic sEctor bank of the Dlace'where the behch oI the Tribunal is siru'ated.
Application made for giant of stay shall be accompanrcd by a lee of Rs. 500/

sTffi{ alrqr&-6.or } rqar a4q, ftfl BrfetF-{c,1994 ff 4m 86(1) + eia,l{ }+16( 1m, 1994, + F-{c 9(1) } n-fd
fiaift-r cqr s.r.-s il qr< yffi t ff w qffi \ai sq+ {Fr G-{ qA$ Ar ftcd qffd ff trff fr, Ts& qft trrq t nqr +t (G-{t i
qro rft rrrFrr ffi arQq) Brt( qrq t 6q il Fq rI{ cfr + srq, q-6r t{rfi ff qtq ,qre # qt'r 3rt {fiqr r{r {+fl,6'rrr, 5 qrs
qr rql 6c,5 {rq r.r" qr 50 qrq ?rqrr rfi 3rqfl 50 aFa 6'rrr i qltr6 t ;it aicr'. 'I,OOO/- rci, 5,OOO/- rEi, 3l-rr{r lo,0o0/-
rrq +r fruifta lrr er-q fi qft n=rq fir fuitfuirur"q q;r q.rrm. itifiT atffiq .qlqrfuflTr ff rrrqr + qrrq{ rft-er{ a rrc it
R;trr fi fl{lifE dz + Efr arrr 1rfi'-ro.r-fta A+ gr,iz 6r'r frqr ar+r-atQql ndi6 qre mr q.,arn', ,iq' ft -r+ eler { 6r+r u,ftq
r-*r ,i;jft-a ",rffiq 'qr{IftI{,q ff ,rF{r Er4 t i ryri xG'T (r? f+') } fiq ar#-w a rnr stioi- -'1l +r iluiEz sta -{Er

s,.{r *rn t/

{$ii:-



(r)

(v)

(ii)
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(iv)
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(ii)

ft{ 3r8ftfi,199a fi sr<r86 fr sc-ur{Fit (2) l,ri (2A) + 3r{frdffTff3.Tftm, t{rsi{ Rrr{rtrr, 1994, +f+{q 9(2) r,"i

9(2A) + n-dn iisiR-{ r.ra s.T. 7 i ff qr ffi f i =c+ 
qr"{ 3lrgfr, i*c r..rr eJq 3Tq-{r i{rgm (3rft{), h*q.TfirE ,!4 ir.r

qfta qtqr tt qffi der +t (rri it \16 rfi rcrFrd nfr srGT) atr argtn era rarr6 3ngri q-.rcr 3yr56, dc rflri ,lE/
n-qr6r, s""t qffiq ;{rfifu{@r t't 3r*fi q$ F.i Fr Fisr ?+ {r+ 3{r?sr fi' Tft tri qr"T } q{c F.ff *,ft r I'Ihp appeal under sub section (2) and (2A) of the serrron Str tie Finance Act Igg4, shall be f ed in For ST.7 as
prescribed under Rule 9 {2) & 9(24) of Lhe Selvrce Ta-x Rules, 1994 ard shall be accompanled by a copy of or der
of Commissioner CenLral Excise or Commrssronrr. Central Excrse lADDealsl lone of *hich sha[ be_d cenifird
copy) aIld copy of the order passed by the Comn)issronerauthoruini'the Aisistant Commrssroner or Depuly
Commissioner of Central Excise/ Service TDi to frle lhe appeal before i}le Appejlate Tnbunal.
drrfl ,Ja, rdrc J;.rrs rl;q, q< *<rrr qffio rrFr+.w 1i*21 ; qF 3fftil + qrr+ + idq rqrq clq 3[fuftcq 1944 ff ur.r
35qq + 3iTri-d, +ffffiq 3Tltft{q, 1994 fflrrlr83 } iiFtd i-{rsr dt S crt6.rt i, tc qri$ h yfr 3{ffiiT srfutr{ur t
qftq F{+ s{q rrcr< alEfi/t{r F{ ciiT h 10 *ftrrn (10%), fl{ qirT r.tr qelar ffir}, aI gdar, F{ h-{q gql-{r ffire,6r
\rrara f*qr qrq, q,r+ i6 qc 4r,T h riria Trrr fu Trq Trir ,lrfrd +c .rir] aq r,tg r.rn q rrfltr{ a bi r

+dq lry !lu4 iq ;1.a1qr ?, rrr+r "qFr F+ra qrr sF:r" ; F-s cnftd i
(rl uFr 11 ?i + 3rTrf{ -dc
(i0 ffir rrr 6 di qt rrq-a rrfri
(ti) trtaqsrMinftrq6 i rnt< iq r+,q

- acrf 1rB ft afl qr(r + lrqurn ffilq (n. 2) qlg}f}rq zOt+ h 3ntc } Td ffi 3rfaft{ qr&-6rti } {qrT A-qrrnft{
F{'ra 3rff \r{ 3Tff-dr A I r-& *+r/

For _an appeal to be^filed before the CpSTAT, qndqr Sectron 35F of the Central Excise Act, 1944 which is also
made applitable to Servrcc Tax under Sectton 83 of the Flnance Acl, 1994, an appeal agamlt lhis order sha.ll Le
belole the lnbunal on pa]'rnent ol IO%o offie duty demanded where duw or dutv and Dienaltv sre ir disDule or
penalty, where penalty aJooe is in dlspute, provialed the amount of pre-deposif paya tile worlld be suqict rb a
cejling o[ Rs. l0 Crores,

Under Central Ex.rse and ServiLe fali, "Dury Demanded" sha.ll in(lude:(i) amount determined under Secliori I I D:
(ul amount oferroneous Cenvat Credit takin.(nr) amount payable under Rule 6 of thc Ceovat Credtt Rules

proyided furtler that the provisions of lhis Section sha.Il not apply to t}le stav aDDhcation and aDDeals
penclmg bclore anv appellate authoritv pnor lo tlre commencement ofthi Finance (No:2) Ai"t, 2014.

qrct qr+r, frldltrvr qr*<q :

Revipior1-app-licatiqn to,GovClnmcnt of India:
sq rrrEcr fi tnftflr{rkfl ftFF{fu4 qrrFn q', 4dIq T,rE sfq yRrii{c,1994 Sr r[-r 35EE s gTqq-fi + r<.iA:r+' qF*c.
!ri? i?Tr?.5+fterur ,rie+ #. fr< r*r+q rri-q B+nn +fr qft{. *rfi {rq r+q, ,iT. qrrt, T{ e-+-t lo0ol, d E{r
TTTT ?Tmrr /
A rEvisioh 'appLcatron lies lo the under Secrerary, to the Covemment of Indla. Revisolr ADDlicarion Unrt
Ministry of Fnance, Departmenr of RevenuC. 4iIillobi. .Fev-an Di-eri-BirliaintlFi.ii;'"iF.-i'si'i"ii-irEiJ'nTiiii:
I IUUU L under Se.llon :ist.i.: ol lhe ( EA 1944 rn respecl of t}le fotloraing case, Ebvemed by fi_rst prdrvrso to sub-
sectron J1l of Section-35E} ibid:

$^rrq * Rffr ft{r{-t qrqi t, a-a 1qiqra Mt qrt qi ft4 mrrera + Tflr Tg * $-rrrqr:F etil{ fl FiS 3rrq 6r.c"a {r f
ffi"q1 rr+ $sP tii C flj rrsrr rlB-cr,.rrq-{ + aTrrr. {I E ''r lisrr Tr C fl rfur.'r t c-.c + e{I6.qr t et'rn, Rffi 6r.er+ q qrfl
sir{ TE q qrd + {fsri + qrfi qr/
In case ofany loss ofgoods, where Ue lgss qccurs in transrt from a factory to a warehouse or to another facrorv
or lrom one waJehouse to another dunng the course of processing of th? goods in a waJehouse or in storag-e
whether in a factory or in a wa-rehouse

rrr.d h Er€{ frff {rp qr t* fr ffit 
"nr 

{} qrq t Fdffirr t r{-s qrl qF{ 
"r{ 

1r& rr* iffiq r;qr< sJ."6 * qd (Fi{) } qrq{ i,
it rrna h em ftff rry qr &{ sit ffi-d ff rrff I I I
In case of rebale of durv of excise on aoods exoorted to anv countrv or terrrtorv outside India of on ex.rsahle
matenal used rn the mahufacfur e ot thE qoods ri,hrch are exporled to'any cou ntrf or Lerritory outsrde lndra

qfrrsrq rrq ll.rf,r{ ffi ftar qpsa } assr. nqrq qr ,I.rl 6r qr{ frqid fti{r rr{r:r /
In case ofgoods"exponed orrlside lndia eiporl lo Napal or Bhulan, wr*loul'paymenl of dury.

qfiltr( TarrE + T€r€{ vrq + rrrr;rn + El it qh q;irz rq ql*i+qq rrE Eq+ Rftr{ rrslnit i rd {Fc fi .B e rft( r'i 
"n<!rr crm (s+{) * arr ft'q cfifr{c (n. 2i, t995 ff ur4 109 * arq F+q4 ft rr+ ,1e 3Tr{rq{rffiftI q{ qr 4rd t .nts4 R{

IFt.7n
Credlt of anv dutv allowed to be utilized towards Davment oI excise dutv on -firlal oroducts under the Drovisrons
of this Act oi lhe-Rules made thqre under such oidtr ls passed bv theCommissibner (Appeals) on oi afrer, lhe
dare appoinled under Sec 109 ofthe Frnance (No.2) Act,1998. "

rs+n {ri.{ & a rftqi cq-{ n@r ea-a t, il ff' }drq rcqrri rF6 (,I{i{)IM,2oo I, B ft{q 9 + dTf-4 RftEs t. rF
qtrr 6 riils'r + 3 rrd + ril'ia 6r rrfi srQq r lrir+ sr+ec 6 qrq {{ 3rE T s 3{ftn xrarr fi iT sfrfl nqr 6r rrff Erfrnr FI,,

ff i#q 
=crd 

c1"q, {ftft{q. 1944 + qr.r 35-EE 4 *o 6sJfta '5+ff 3r<rq-{ft + qreq ++{q'TR o ffcftry,J ffTr+
qrtisr /
The above aDDlication shall be made in duDlicale In Form No. EA-8 as sDeci-ted under Rule.9 o[ Centra.l Excrse
lADoealsl Rtfes. 2001 within 3 months from the date on which the drder soueht to be aoDealed asainsl rs
ao'mrnunicated and shall be accomDalied bv two coDies each of the OIO and Orde'r In.ADoeaJ.'lt should a.lso be
accompanied by a copy of TR 6 Ctiallan evidencing'payment of prescribed fee as prescfibed under Section 35-
EE of CEA, 1944, under Major Head ofAccount.

qr{iersr qr{-i * Frlr ffifud Fiuift( cr;E fr 3[Err.ir ff crf,t qTEr. 
r

i6i rir* imr ('6 rlq *ci qr r{+ 6q i',it ,6-Tq 20ol s:r Tq-{ri Bn ?rq qt, q'A dq" r5q \rd qrq Fqt } i{rfl fr ,r Fqir
1000 J 6I qlr r{ Ft-4I qrol
The revision aDDhcauon shall be a((omDanied bv a lee o[ Rs 200/- where the amount involved rn RuDees On(
Lac or Iess antlRs. lo00/- where the amount involved is more thah Rupees One Lac.

qE <s qEer t +-4 c-d 3rEeiT q;r qrrssr I dr y,+f, rq 
"{a<qr 

+ 8., {rq 6r qrr r{- sc{6 ii'r + f+{r qr{I qrB}r rs a-q } fia r.,
$ + fu 

"rfr 
6r{} {st + ft( q-flm qfi{rq-rqrft|{T[r fi lI+ x{r'r'dr +ftq qt6r{ air rr+ {r{€{ frqi nrrfl i r / tn css'e

ii'tii. oia.i.ou.ri v;iioid ii;6;ri bi ;rder-' ii oriEin'at'. rei 16r eaiir ct.i.o. shbirtd tie p'aiit ,n thi 'aioresa-'d
manner- notulithstandine the fact lhat the one aDDeel lo the ADDellanl Tribunal or the o'ne aDDlicaton to the
Cerltral'Covt. As the cas-e may be, rs |tlled to av6id scriptona O6rk if exctsing Rs. I lakh fee'o'f Rs. 100/- tor
each.

qfldrirFtrfr q[{r{c cf4 3rftftw, 1975, + 3r{trff-t t rgs-rr ae sn?n gi errr+ wtq ff yR c-{ ftqtft{ 6.50 6ct;Fr
EIT4TN|II ttE6IEFE'{ iFTT FIiIT SIrfqI /
One coo_v of aoolication or O.l O. as the case mav be. and the order of the adiudicatine authorirv shal.l bear a
court fid stamb'of Rs.6.50 as prescribed under Scledirle.l m terms of the Couft Fee Act;]975, as frmended.

drqr qr.T. }i*q rrcrq ,t=6 (ri ir{ffr. qtrrc'qrcrirlf.'r (6Fi ffi ) tfiqrT4, 1982 4 sftd q4 {.c {iqf.}rr {rfii "il
rAd< re qrn ft+qT # Brt{ S tqn 3{r+Fa ftfi qrrr ir I
Attention is also invited to the rules covering thesdahd other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1q82.

rg 3rff-+q crfm d 3rqt{" qrfu{ r{i t {iiift{ qrq-6, G'qd 3t{ {ft{frq crc}rrnt t ftq, 3i.flqPff RlrFfu +{q|f{
www.cbec-sov.in :F[(ct rFFl ts l/
For rhe elaEorate, detarledjrnd Iatest pro!,rsions relating to filmg of appeal to the higher appeuate aulhorrty, the
appellant may refer to the Departmental webslte www.cbec.gov.ln.

(ui)

(D)

(E)

(F)

(G)

$

> \\---

,,.2,.

ffi)
I



Appeal Nor V2l326/RAJ/2009

M/s Gattant Metal Ltd, Kutch (hereinafter referred to as "Appetlant")

has fited Appeat No. VZl3Z6lRN/2009 against Refund Order No. 96/2009-10

dated 8.7.2009 (hereinofter referred to as "impugned order") passed by the

Deputy Commissioner, erstwhile Central Excise Division, Gandhidham

(hereinafter referred to as "refund sonctioning outhority")

.2. The facts of the case, in brief, are that the Appeltant was engaged in the

manufacture of excisabte goods fatting under Chapter No. 72 of the Central

Excise Tariff Act, 1985 and was hotding Centra[ Excise Registration No.

AACCG2934JXM001 . The Appeltant was availing benefit of exemption under

Notification No. 39/2001-CE dated 31 .07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit availabte to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. '16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which aLtered

.the method of calculation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15/. to 75% depending upon the commodity.

2.1 The Appettant had fited Refund apptications for the months of October,

2008 and November, 2008 for refund of Centrat Excise Duty, Education Cess and

secondary and Higher Education cess paid from pLA in terms of notification

supro on ctearance of finished goods manufactured by them.

3. The refund sanctioning authority sanctioned refund @39% totatty

amounting to Rs. 2,19,97 ,1141 -, as per St. No. 8 of Tabte inserted in para 2 of

said notification vide Notification No. 33/2008-CE dated 10.6.2008.

3.1 Being aggrieved, the Appettant fited appeat before the then

Commissioner (Appeal.s), Central Excise, Raj kot who vide his Order-in-Appeat

No. 364 to 365/2009 dated 27.4.2009 remanded the matter to the refund

sanctioning authority with a direction to decide the issue afresh in tight of
rification dated 15.10.2008 and the Appettant was also directed to

a
I
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produce data regarding consumption of non-specified bought out items used i,

the manufacture of finished goods.

3.2 ln de novo proceedings, the refund sanctioning authority vide the

impugned order held that,

(i) The Appettant was etigibte for refund considering vatue addition

computed @75% in respect of goods manufactured from specified inputs

in terms of Notification No. 39/200'l-CE dated 3l .07.2001 , as amended

and the Appetlant was eligible for refund considering vatue addition

computed @39% in respect of goods manufactured from non-specified

inputs.

3.3 The refund sanctioning authority sanctioned differentiaL refund of Rs.

71,73,117 / - vide the impugned order and rejected the remaining ctaimed

amount.

4. Being aggrieved, the Appettant has preferred the present appeats,'inter-

alio, on the grounds that,

(i) The Refund sanctioning authority has not appreciated the fact

that they manufactured the iron & steel products fatting under chapter

72, starting from iron ore in their factory itself. Vide notification no.

33/2008-CE dated '10-6-2008, it was specificatty mentioned at s[. No. 15

of the Table that if the manufacture starts from iron ore in the same

factory for manufacture of iron & steel products fatting under chapter 72

&.73, then the manufacturers witt be el.igibte for refund of 75% of the

total duty paid. The Refund sanctioning authority faited to appreciate

the facts on record that the appettants are manufacturing the final

products i.e. MS BiLtets, M5 Round Bars, etc. right from iron ore inside

their own factory. Their main raw material is iron ore. They

manufacture sponge iron from iron ore, which is captivety consumed for

manufacture of bittets and round bars within the same factory. They atso

procured MS scrap from other sources which they were using for

manufacture of Sponge lron but the facts remain that they were starting

their manufacturing from lron ore to Produce their final product in their

,)

{

I
5r*
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(ii) Exemption under the said notification was avaitabte onty to
Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the appettant

. was not entitted for refund of Education Cess and S.H.E. Cess.

b



factory. They are maintaining private records for stage wise production.

i.e. from iron ore to sponge iron, from sponge iron to MS Bitlet, from MS

Billet to MS Round bars / TMT Bars. Moreover, the notification 33i2008-

CE dated 10-6-2008 does not tay down any such condition of maintaining

separate records. The Refund sanctioning authority is also not correct in

vivisecting the production of goods out of sponge iron made out of iron

ore in the factory.

(ii) That the rejection of Education Cess and Secondary and Higher

Education Cess from the refund claimed under notification 39/2001 'CE

dated 31-7-2009, is not sustainabte. As per Section 93(3) of the Finance

Act, 2004 and Section 138 of the Finance Act,7007, atl provision of

Centrat Excise Act, including those retating to refund, exemption witl

also appty to Education Cess and SHE Cess. Since Education Cess & SHE

Cess were duties of excise which were paid on the aggregate of duties of

excise leviabte under the three Acts, which were named in the

Notification no. 39/2001 CE, it shoutd be treated to have been levied

under those Acts and, therefore, atong with the refund, which was

admissibte in respect of the duties paid under the said three Acts, even

the Education Cess & SHE Cess in the nature of excise duty paid at the

rate of ZYo &. 1% respectivety thereof, was required to be refunded and

retied upon case [aws of Bharat Box Factory L:td - 2007(214) ELT 534 (Tri.

Dethi) and Dharmpal Premchand Ltd. - 2007 (218) ELT 610.

(iii) That tevy and cottection of Education Cess & SHE Cess under

Finance Acts cannot stand on its own independent of levy and cotlection

of excise duties under the Centrat Excise Act, 1944 and other taws for

the time being in force. lf there is no [evy and cottection by virtue of any

exemption of the excise duties which otherwise would be payabte under

the Centrat Excise Act, 1944 or under any other law which coutd be

levied and cottected by the Ministry of Finance, there woutd be no

occasion to catculate Education Cess in the nature of excise duty under

Section 93 of the Finance Act, 2004. There is no need to provide any

scheme of exemption from Education Cess in the nature of exgise duty,

because if the excise duty in respect of which it is required to be

calcutated is itsetf exempted, automaticatty, no question of tevy of the

said Education Cess in the nature of excise duty can ever ar.ise.

efore there is no need to incorporate the provisions for refund of

\')
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both the Cess being (evied under the Finance Acts, in the saic

Notification No. 39/2001-CE dated 31.7.2001 .

5. The Appeat was transferred to callbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'ble Supreme Court. The said appeal was retrieved from catlbook in

view of the judgement dated 72.4.2020 passed by the Hon'bte Supreme

Court and has been taken up for disposat.

6. Hearing in the matter was scheduted in virtual mode through video

conferencing on 17.8,2021 and communicated to the Appettant. ln repty, the

Appettant vide [etter dated 18.8.2021 waived the opportunity of personat

hearing and stated that their submissions in appeal memorandum are finat and

requpsted to dispose the appeal accordingly.

6.1 Before taking up the appea[ for decision, I take up the miscettaneous

apptication fited by the Appettant for condonation of detay in fiting appeal

stating that due to lack of knowtedge and proper understanding of the refund

order they filed appeal aftet 74 days, which is beyond period of 60 days and

requested to condone delay of 14 days in fiting appeat. I find that the impugned

order dated 8.7.2009 was received by the Appettant on 8.7.2009 and they were

required to fite appea[ within 60 days from receipt of the impugned order i.e.

on or before 6.9.2009. However, the Appettant fited appeal on 22.9.2009.

Considering that detay is within condonabte period of 30 days as provided under

proviso to Section 35(1) of the Act, I condone detay in fiting of this appeal and

take up the appea[ for decision on merit.

7. I have carefutty gone through the facts of the case, impugned order and

submissions made by the Appettant in appeat memorandum. The issues to be

decided in the present appeals are whether,

(i) the finished goods manufactured by the Appettant are etigibte for

refund @75% under St. No. 15 of Tabte at Para 2 of Notification

No. 39/2001'CE dated 31-7.2001, as amended or not ?

(ii ) the Appettant is etigibte for refund of Education Cess and

Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31 .07.7001 , as amended or

not ?

d?,Tl
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8. On perusal of the records, I find that the Appetl.ant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.7001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Centra[ Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the relevant time. The

AppetLant had fited refund apptications for refund of Centrat Excise Duty,

Education Cess and S,H.E. Cess paid from PLA on ctearance of finished goods

manufactured by them. The refund sanctioning authority partiatly rejected the

refund ctaim amount on various counts mentioned in the impugned order.

8.1 The Appettant has contended that their final products MS Bittets, MS

Round Bars etc. were manufactured from lron Ore in the same factory and

hence, they were etigibte for refund @75% as per St. No. 15 of Table given

under Notification No. 39/2001-CE dated 31.7.2001 , as amended. The

Appettant further submitted that they manufactured Sponge lron from lron Ore,

which was captively consumed for manufacture of Bitlets and Round Bars within

the same factory. They procured MS scrap from other sources which they were

using for manufacture of Sponge lron but they were starting their

manufacturing from lron ore to produce their final product in their factory. The

Appettant contended that the Refund sanctioning authority erred in vivisecting

the production of goods out of Sponge lron made out of lron Ore in the factory.

9. I find that Notification No. 39/2001-CE dated 31 .7.2001 was amended

vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payable on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was eligibte for refund of Central Excise duty only at the rates prescribed in the

said notifications. I find that the Appettant had ctaimed refund @75% in respect

of fina[ products manufactured by them in terms of St. No. 15 of Tabl.e

appearing at Para 2 of said notification, which is reproduced as under:

"2. The duty payable on value addition shall be equivalent to the amount

calculated as a percentage of the total duty payable on the said excisable

ds of the description specified in column (3) of the Table below

7

E-i r'
referred to as the said Table) and falling within the Chapter ofthe
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said First Schedule as are given in the corresponding entry in column (2) of

the said Table, when manufactured starting from inputs specified in the

conesponding entry in column (5) of the said Table in the same factory, at the

rates specified in the corresponding entry in column (4) ofthe said Table :

S. No. (lhanter of
thdtr'irst
Schedule

Description of goods Rate DescriDtion oI
innrits for

manrifacture of
qoods in column- (3)

:1) (2) (3) 4 .5)
1 29 Atl goods 29 Aly goods

2 30 Al1 goods 56
3

-) 
-) All goods 56 Any goods

4 J4 All goods 38 Any goods

5 38 All goods 34 Any goods

6 39 All goods 26 Any goods

7 4o Tyres, tubes and tlaps 41 Any goods
IJ 72 or 73 All goods 39 Any goods, other

than rron ore
9 14 All goods 15
l0 76 All goods 36
ll 85 Electric motors and

senerators- electric
gen"erating sels and parts

thereot

31 Any goods

I2 25 Cement or cement
clinker

75 Lrmestone and
gypsum

13. l7 or 35 Moditied starch/giucose 75 Maize

t4. 18 Cocoa butter or powder 15 Uocoa beans

t5. 72 or 73 lron and steel products 15 lron ore

l6 Any
chapter

Goods other than those
mentioned above in S.

Nos. 1to 15

36 Any goods

9. ln backdrop of the above and on perusat of detaited month wise

calculation given in the impugned order, I find that the sanctioning authority

determined refund amount @75% in respect of finished goods manufactured out

of specified input i.e. lron Ore, in terms of Notification No. 33/2008-CE dated

10.6.2008. Further, the sanctioning authority determined refund amount by

considering vatue addition @ 39% in respect of finished goods, which were

manufactured out of non-specified inputs i.e. bought out Sponge lron and

bought out scrap. Apparentty, Sponge lron and scrap are not listed as specified

input under Notification No. 33/2008-CE dated 10.6.2008. Hence, the Appetlant

is not etigibte for refund @75% in respect of finished goods which were

manufactured out of non-specified inputs i.e. bought out Sponge lron and

bought out scrap. I atso find that the Appetlant had provided details of goods

manufactured out of specified input and non-specified input duty certified by

the chartered Engineer, as recorded in the impugned order, considering the

factsemergingfromrecords,lhotdthattheAppel.tantisnotetigibteforrefund

sJ{q-d r
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@75% in respect of finished goods manufactured out of non-specified inputs. l,

therefore, uphotd the impugned order to that extent.

10. As regards the second issue, I find that the refund sanctioning authority

had sanctioned refund of Central Excise duty under Notification No. 39/2001-

CE dated 31,7,2001, as amended, but had not sanctioned refund of Education

Cess and Secondary & Higher Education Cess on the ground that exemption

under the said notification was avaitable only to Central Excise Duty and the

said notification did not cover Education Cess and Secondary &. Higher

Education Cess and hence, the appeltant was not entitled for refund of

Education Cess and S.H.E Cess. On the other hand, the Appettant has pteaded

that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the

Finance Act,2007, a[[ provisions of Central Excise Act, including those retating

to refund, exemption witl also appty to Education Cess and SHE Cess. Since

Education Cess & SHE Cess were duties of excise which were paid on the

aggregate of duties of excise leviabte under the Act, Education Cess & SHE Cess

being in the nature of excise duty was atso required to be refunded along with

Central Excise duty.

10.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no tonger res integra and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (5C), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts refened to therein. There is no reference to the

Finance Act,2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

$ound that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them partieularly

when there is no reference to the notification issued ,nder the Finance Act,

2001. There was no question of granting exemption related to cess was not in

,oEue aI thg relevant time imposed later on vide Section 9l of the Act of 2004

-Page No. I of 10
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and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

10.2 By respectfutly fottowing the above judgement, I hotd that the

appAttant is not etigibte for refund of Education Cess and Secondary & Higher

Education Cess. l, uphotd the impugned order to that extent.

11. ln view of above, I uphotd the impugned order and reject the appeat.

BT+f,-fi-dt ERT <-S ft q-{ effi-q mr ftq--Rl sqts ?-ff+ + frqrqrilr t I12.

17. The appeal fited by the Appettant is disposed off as a ove.

4ts
I
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To,

M/s pattant Metal Ltd,
Survey No. 175l1,
ViItage Samkhiati,

Tatuka: Bhachau,

District: Kutch.
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