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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made appli.able Io Service Tax under Seclion 83 of the Frnance Act, t994, an appeal agarnst Lhis order shall Le
before t}le Tnbunal on pal.rnent of I0o/o ot dle duty demanded where dutv or duti and o"enaltv are tn d,sDute. or
penalty, 

-whcre 
penalw-alone rs in dispute, provraed lhe anrounr of pre'deposit'payalile woirld be su[i"cr to a
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Under Central Excise and Service Tax. "Dutv Demanded" shall include(il amount determined under S(lion I I D;(u) amounl oferroneous Cenvat Credrr taken:(ui) arnount payable under Rule 6 o[ t}Ie Cenvat Credir Rules

- provided ftlrther thar Lhe provisions ofrhis Section shall not apply to the slav aoolrcation al1d aDoeals
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Revision aDplication to Government oflndia:
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A revision atlplicatio! Les to the Under Secretary, ro thF Govemmenl of India. Reusion AoDlication Unrr
Mrnrstry of Furanre, Department of Revenue. 4th Floor. Jeevan DeeD Buildinp. Parlisni;;i-S-Giit Ft;w-Giii;'
I I o0o f, u nqer Sectron 3 5EE of the CEA I 944 in respeci of the follouing case, lbverned by first pr6viso ro sub
section 1l ) of Sectron 358 ibrd:
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lafi l.;F Tsr, [c q Fq] Ssrr rld-crffi{ + dtrl{, qr f+{i }I"r- T; t qr ci-{r,!rt cla } y*ia-[r * et'n, ffif +r.-qri {I F4
Tqrr Tt { qrq { {fiflT + q[lrt {v
In qase o[ any losl of goods, whgre r]_re loss occurs in transit from a faclo:ry to a warehouse or to another factory
or from one irarehousr to anolher during the course of processrng of rlrt goods in a warehouse or in srorage
whether in a [aclory or in a wareholrse

rrrrl * qrdr ft'ff rrg qr &r-fr Ma qr G qrr } fiF+qtsr i Err+ +i qr;r q' trt rd iffiq Tqrd sJq } gz 1ft+s1 t qrq{;.
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Cre.Lt of anv dutv allowed to be utrhzed towaJds oavment of excrse dutv on frnal Droducts under the orovrsrons
o[ thrs Act o'r the'8ule! mad9 thqrl uoder suct-r-oi-d"er is pqs-sgd by lhe Commissibner (Appeats) on oi aJter, the
dare appoinled under Sec. 109 of the Finance (No.2) Acl,1g98.

sr.rm 3{r+q-{ ff n efui ctr{ riqr EA-8 t, fr ff i*q 3;cr{{ rlq (3rfrq)fi*{cr{f,f,2oo 1, n ft{q 9 + .i l-d GREg l, fl
3ntir+ q}ssr* 3 qrdS 3i fdff qrff flGq rrqifm 3 +fi+firTT{ x*rr q iTft{ 3n?erffiyftqi{e*ffcrffqGlrqlc
* afrq r.'na sf-T #*F-{c, 1944 ff tlrr 35-EE t <-r* ft:tft-e t'affqflT{ft+qreq ]dk T(TR-6 ffyRiqtrfrqr.ir
qrB rr /'fhe above aDDlication shall be made rn duDlicate in Form No. EA-8 as sDecr-ted under RuIe. I of Central Excise
{ADoeals) RUles.200l wlrhin 3 montls rtom the date on whirh the drder soueht to be aDDea.led aearnst rs
io'mmumcated and shall be accomDdnred bv two cooles each of the OIO and Orde'r-ln-ADDeal.'lt should also be
ac(ompanled by a copy of TR-tt Challan evidencing palment of prescribed fee as prescribed under Secuon 35.
EE of CEA, 1944, under Major Head ofAc.ount.
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t000 J 6r r{.rdR FFqI qrrrl
Ttre revrsio-i aoDlication shall be accomDa.nied bv a Iee of Rs. 200/- where the amount involved in RuDees Onc
Lac oI less aidRs. 1000/- where the a-riount involved is more than Rupees One Lac.

qiE rs 3nier c 6+ Tq qftair +l rrqGrer I dr rit+ qq 3 iao1-s fr[ sr6 {r qrrdrn. -]criffi iirT t ft'{r qrrr qrBtr sq arq + rr4 rn
,ft ft ftcr,rdr 6rq? dfi t Fco qqrRifi 3r{=fu'T{rftrfrryr {r r,+ 3ffrq"qr *ftq r.mnfitr+ rrirc fuarml r l tn casi
rf the ordei covers virious irmbers of order- in Orisinall fee for each O.l.O. shdutd be oaid in tie'aloresaid
manner. notwirhstandine $e fact that the one aDDeZl ro *le ADDellant Tribunal or lie one aDDlicalion lo tJrr
Ccnual'Cor.t. As the cas"e may be, js f led to av6iA scriptona wark d excising Rs. I lakh fee'oT Rs. 100/ for
each

qrnqrirfud .cr{r4q {f;+ xft} _ftc-q, 1975, + 3r{trff I + 3I{{IR {.{ :xGrr 1"i eFr+ qRqr ff cfa q{ ffift-d 6.50 Eqq {,r
;qTqTdrr flF6 ttl+-a IT RF{r qll*Er /
one .on'v of aDDlication or O.l.O. as the case mav be. arld the order of the adrudrcatrns aulhoritv shall bear a
court fdd slamu of Rs.6.50 as prescnbed under Sctedille-l ln terms of the Coufi Fee A( tJ 975. as amended.
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Attention is also invited to the rules coverine thesd aid other r elated matters contarned rn the Cusloms, Excisc
and Servrce Appellate Tribunal lProcedure) Rules. 1982.
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:: ORDER-lN-APPEAL ::

M/s Gallant Metal Ltd, Kutch (hereinafter referred to as ..Appettant")

has fited Appeat No..V2 1298/RN/2009 against Refund Order No. 71 IZOOB-O}

dated 21 .5.2009 (hereinafter referred to as ,,impugned order,,) passed by the

Deputy Commissioner, erstwhite Central Excise Division, Gandhidham

(hereinafter referred to as "refund sanctioning authoritf,)

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatting under Chapter No. 72 of the Central

Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AACCG2934JXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/2001-CE dated 31.07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize alt Cenvat credit available to them on the

tast day of month under consideration for payment of duty on goods cteared

during such month and pay only the balance amount in cash. fhe said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33i2008-CE dated 10.06.2008, which attered

the method of catcutation of refund by taking into consideration the duty

payabLe on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Appettant had fited Refund apptications for the period from June,

2008 to September, 2008 for refund of Central Excise Duty, Education Cess and

Secondary and Higher Education Cess paid from PLA in terms of notification

supro on ctearance of finished goods manufactured by them.

3. The refund sanctioning authority sanctioned refund @39% totatty

amounting to Rs. 8,64,35,808/-, as per St. No. 8 of Tabl,e inserted in.Para 2 of

said notification vide Notification No. 33/2008-CE dated 10.6.2008.

3.1 Being aggrieved, the Appettant fited appeat before the then

Commissioner(Appeals), Centrat Excise, Rajkot who vide his Order-in-Appeat

No. 266 lo 269/2009 dated 2.2.2009 remanded the matter to the refund

sanctionins authoritv with a direction to decide the issue afresh in tight of
__. : rr; "...-zBoardk ctalification dated 15.10.200g in respect of ctearance of finaL product

\ r>
\Stl,L -Page No. 3 of l0
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after 10.6.2008 and the Appettant was atso directed to produce data regarding

consumption of non specified bought out items used in the manufacture of

finished goods.

(ii) Exemption under the said notification was available onty to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary &. Higher Education Cess and hence, the appetlant

was not entitted for refund of Education Cess and S.H.E. Cess.

3.3 The refund sanctioning authority sanctioned differential refund of Rs.

2,20,50,0'10/- vide the impugned order and rejected the remaining claimed

amount.

4. Being aggrieved, the Appettant has preferred the present appeats, inter-

alio, on the grounds that,

(i) The Refund sanctioning authority has not appreciated the fact

that they manufactured the iron & steel products falling under chapter

72, starting from iron ore in their factory itsetf. Vide notification no.

33/2008-CE dated'10-6-2008, it was specificatty mentioned at st. No. 15

of the Tabte that if the manufacture starts from iron ore in the same

factory for manufacture of iron & steel products fatling under chapter 72

. &" 73, then the manufacturers witt be etigible for refund of 75% of the

totat duty paid. The Refund sanctioning authority faited to appreciate

the facts on record that the appellants are manufacturing the final

products i.e. MS Bittets, MS Round Bars, etc right from iron ore inside

their own factory' Their main raw material is iron ore' They

manufacture sponge iron from iron ore, which is captivety consumed for

manufacture of bittets and round bars within the same factory. They atso

procured MS scrap from other sources which they were using for

manufacture of Sponge lron but the facts remain that they were starting

-Page No. 4 of 10

3.2' ln de novo proceedings, the refund sanctioning authority vide the

impugned order hetd that,

(i) The Appettant was etigibte for refund considering value addition

computed @75% in respect of goods manufactured from specified inputs

in terms of Notification No. 39/2001-CE dated 31.07.2001 , as amended

and the Appettant was etigibte for refund considering vatue addition

computed @39% in respect of goods manufactured from non-specified

inputs.

b
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their manufacturing from lron ore to produce their finat product in their

factory. They are maintaining private records for stage wise production.

i.e. from iron ore to sponge iron, from sponge iron to MS BiU,et, from MS

Bittet to MS Round bars / TMT Bars. Moreover, the notification 33/2008-

CE dated 10-6-2008 does not lay down any such condition of maintaining

separate records. The Refund sanctioning authority is atso not correct in

vivisecting the production of goods out of sponge iron made oui of iron

ore in the factory.

(ii) That the rejection of Education Cess and Secondary and Higher

Education Cess from the refund ctaimed under notification 39i2001-CE

dated 31-7-2009, is not sustainabte. As per Section 93(3) of the Finance

Act, 2004 and Section 138 of the Finance Act, 2007, atl provision of

Centrat Excise Act, including those retating to refund, exemption witl

atso apply to Education Cess and SHE Cess. Since Education Cess & SHE

Cess were duties of excise which were paid on the aggregate of duties of

excise leviabte under the three Acts, which were named in the

Notification no. 39/2001 CE, it shoutd be treated to have been levied

under those Acts and, therefore, atong with the refund, which was

admissibte in respect of the duties paid under the said three Acts, even

the Education Cess & SHE Cess in the nature of excise duty paid at the

rale of 2% & 1% respectively thereof, was required to be refunded and

relied upon case laws of Bharat Box Factory Ltd'2007{.2'14) ELT 534 (Tri.

Dethi) and Dharmpal Premchand Ltd. - 2007 (218) ELT 610.

ore there is no need to incorporate the provisions for refund of

\;) ,i\
i;\
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(iii) That levy and cotlection of Education Cess & SHE Cess under

Finance Acts cannot stand on its own independent of levy and cottection

of excise duties under the Centra[ Excise Act, 1944 and other [aws for

the time being in force. lf there is no levy and cotlection by virtue of any

exemption of the excise duties which otherwise woutd be payabte under

the Centra[ Excise Act, 1944 or under any other law which could be

tevied and cottected by the Ministry of Finance, there woutd be no

occasion to catcutate Education Cess in the nature of excise dgty under

Section 93 of the Finance Act, 2004, There is no need to provide any

scheme of exemption from Education Cess in the nature of excise duty,

because if the excise duty in respect of which it is required to be

calculated is itself exempted, automaticatty, no question of tevy of the

said Education Cess in the nature of excise duty can ever arise.

L j'r. -.>-- -/ '^ /,\$-+;.7
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both the Cess being levied under the Finance Acts, in the said

Notification No. 39/2001-CE dated 31.7.2001 .

5. The Appeal was transferred to cal[book in view of pendency of

appeals fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'ble Supreme Court. The said appeal was retrieved from caltbook in

view of the judgement dated 22..4.2020 passed by the Hon'bte Supreme

Court and has been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode through video

conferencing on 17.8.7021 and communicated to the Appettant. ln reply, the

Appettant vide letter dated 18.8.2021 waived the opportunity of personal

hearing and stated that their submissions in appeal memorandum are final and

requested to dispose the appeal accordingty.

7. I have carefutty gone through the facts of the case, impugned order and

submissions made by the Appettant in appeat memorandum. The issues to be

decided in the present appeats are whether,

(i) the finished goods manufactured by the Appettant are etigibte for

refund @75% under 5[. No. 15 of Tabte at Para 2 of Notification

No. 39/2001-CE dated 31 .7.7001 , as amended or not ?

J]re..AppettanthascontendedthattheirfinatproductsMSBittets'MS
/"r__- t,\-. - .-..,, \.\

$;
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(ii) the Appettant is etigibte for refund of Education Cess and

Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31.07.2001, as amended or

not ?

8. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the relevant time. The

Appettant had fited refund applications for refund of Central Excise Duty,

Education cess and s.H.E. cess paid from PLA on clearance of finished goods

manufactured by them. The refund sanctioning authority partiatty rejected the

refund ctaim amount on various counts mentioned in the impugned order'

8.1

b
,i\

.l



"2. The duty payable on value addition shall be equivalent to the amount

calculated as a percentage of the total duty payable on the said excisable

goods of the description specified in column (3) of the Table below

(hereinafter refened to as the said Table) and falling within the Chapter of the

said First Schedule as are given in the corresponding entry in column (2) of

the said Table, when manufactured starting from inputs specified in the

corresponding entry in column (5) of the said Tabie in the same factory, at the

rates specified in the corresponding entry in column (4) ofthe said Table :

TABLE

7

L
\

--1

S. No. Chanter of
the'First
Schedule

Description of goods Rate DescriDtion of
innuts for

manifacture of
Boods in 

,column
I (2) 3 4) 5

I 29 All goods 29 Any goods
2 30 56 Any goods

33 563

4 34 goodsA]I 38 Ari goods
r5 38 ATI goods 34 4ny goods

i3. 39 odsAIrco 26 An ds
40 Tyres,E s andflaps 41
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Round Bars etc. were manufactured from lron Ore in the same factory and

hence, they were etigibte for refund @75% as per St. No. 15 of Tabte given

under Notification No. 39/2001-CE dated 31.7.2001, as amended. The

Appettant further submitted that they manufactured Sponge lron from lron Ore,

which was captively consumed for manufacture of Bittets and Round Bars within

the same factory. They procured MS scrap from other sources which they were

using for manufacture of Sponge lron but they were starting their

manufacturing from lron ore to produce their finat product in their factory. The

Appel.tant contended that the Refund sanctioning authority erred in vivisecting

the production of goods out of Sponge lron made out of lron Ore in the factory.

9. I find that Notification No. 39/2001-CE dated 31.7.7001 was amended

vide Notification No. 16l2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payable on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was eligibte for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Appettant had ctaimed refund @75% in respect

,of 
finat products manufactured by them in terms of Sl. No. 15 of Table

appearing at Para 2 of said notification, which is reproduced as under:

Ea

All goods

All goods I Any goods

7. Any goods
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S. No. Chanter of
the'First
Schedule

Description of goods Rate Descrintion of
innrits for

manifacture of
soods in column" (3)

1
'2 4 (5)

I 72 or '73 '3r) Any goods. other
than rron ore

9 74 All goods 15 Any goods
1U. 76 All goods 36 Any soods
11. 85 I:leetric motors and

generators. electric
gcneratrng sets and parts

thereo-[

31 Any goods

12 25 (lement or cernent
clinker

75 Lrmestone and
gypsum

13. l7 or 35 Moditied starch-/glucose

ocoa or powder

75 Maize

l4 18 75 Cocoa beans

15. 72 or '13 Iron and steel products 't5 lron ore

16 Anv
chapier

Goods other than those
mentioned above in S.

Nos. 1 to 15

36 Any goods

9. ln backdrop of the above and on perusal of detaited month wise

catculation given in the impugned order, I find that the sanctioning authority

determined refund amount @75% in respect of finished goods manufactured out

of specified input i.e. lron Ore, in terms of Notification No. 33/2008-CE dated

10.6.2008. Further, the sanctioning authority determined refund amount by

considering vatue addition @ 39% in respect of finished goods, which were

manufactured out of non-specified inputs i.e. bought out Sponge lron and

bought out scrap. Apparentty, Sponge lron and scrap are not listed as specified

input under Notification No. 33/2008-CE dated 10.6.2008. Hence, the Appettant

is not eligible for refund @75% in respect of finished goods which were

manufactured out of non-specified inputs i,e. bought out Sponge lron and

bought out scrap. I atso find that the Appettant had provided detaits of goods

manufactured out of specified input and non-specified input duty certified by

the Chartered Engineer, as recorded in the impugned order. Considering the

facts emerging from records, I hotd that the Appettant is not eligibte for refund

@75% io respect of finished goods manufactured out of non-specified inputs. l,

therefore, uphotd the impugned order to that extent.

10. As regards the second issue, I find that the refund sanctioning authority

had sanctioned refund of Central Excise duty under Notification No. 39 /2001-

CE dated 31.7,2001 , as amended, but had not sanctioned refund of Education

Cess and Secondary E. Higher Education Cess on the ground that exemPtion

under the said notification was avaitabte only to Central Excise Duty and the

said notification did not cover Education Cess and Secondary & Higher

Education Cess and hence, the appettant was not entitted for refund of

Education cess and s.H.E cess. on the other hand, the Appettant has pleaded

/,
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that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the

Finance Act, 2007, a[[ provisions of Central Excise Act, including those relating

to refund, exemption wit[ atso appty to Education Cess and SHE Cess. Since

Education Cess & SHE Cess were duties of excise which were paid on the

aggregate of duties of excise leviabte under the Act, Education Cess & SHE Cess

being in the nature of excise duty was also required to be refunded along with

Centrat Excise duty.

10.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 54, of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not il vogue. The notification was questioned on the

gxound that it should have included other duties also. The notification could not
' 

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 91 ofthe Act of2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification bontaining an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by

Private Limited (su

another -Judge Bench of this Court in Rita Textiles
-\r!l.r{r,
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10.2 By respectfulty following the above judgement, I hotd that the

appettant is not etigibte for refund of Education Cess and Secondary & Higher

Education Cess. l, uphold the impugned order to that extent.

11. ln view of above, I uphotd the impugned order and reject the appeal.

qffi dRr <-S ff rr{ erftc rr ftq-crcr srts iler+ t frqr qnn t I12.

12. The appeal fiLed by the Appettant is disposed off as a

4 ,rPl'A*71't
(AKHILE5H KUMAR)

Commissioner (Appeats)

To,.
M/s Gattant Metat Ltd,
Survey No. 175l1,
Vittage Samkhiati,
Tatuka : Bhachau,

District: Kutch.
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