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TN T 1ja) 7 aamw aw st & s d adt sefiet den o S T o 1 dEre sefe s (Feespd
s drfra fifewr,, frfrr o, agaredt sy st apmmane- 3o oy aw framh

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor,
Bhaumal: E’haw.gmo Asarwa Ahmedabad-380016in case of appeals ot.hglpman as mentioned in para- 1{aj above
st =i & we e wee o & R el gemr g (arfte)Fenmeslt, 2001, % P 6 st Ruifa R
T EA-3 Fr W gfaat # 59 B amn few 196 7w o 9 F A mmﬁﬁnﬂn =ar= i gt d mwrm

T AW, TV 5 A AT T E 5 AT w0 AT 50 W w0 A san 50w waw & shiw & A s 1,000 =99, 5,000
wri A 10,000/ - m‘?uﬁnwﬁﬁaﬁwﬁmﬁu ﬁ?‘fﬂﬁmﬁl[:_rmﬂ mﬁ?ﬂ%mﬁwwﬁ#g_‘r%
TRTIF I & A AT e & & g andt i §w gre gT AT FIET | HEA FTE T WA,

TH GTET # A AR W A s S S fa R & | =T s (2 @) & B s w ame 500/~ s
w1 Frerifi s s S gem o/

eal U'u: Appellate T bun# ?hall be fi uadruplicat form EA-3 / as prescnbed under Hule 6 of
rntrnF I?"}'n ) L p}?l!‘ﬂ}l R?E' cf % a:::ﬁl%‘g: g ]'3 inst %%i) 'ﬁgmfn at ledst should b?
Ect'.r J?ni':mc ‘Fﬁ t?,.'rr d is upto 5 Lac., 5 Lac to 50 | .ac‘an lﬂ rcsﬁécﬁvelgrmﬂuﬁr{
Pm‘ossﬂ%nh tﬁ fnfajvour 5?'}1 ‘%ﬁ:glsn'ar of branch o any nummated biLac l:»iII Lc place
where the bench of any nominated lEuth sector bank of the place where the bench of the Tnhunal is situated.
Application made for gfant of stay shall be accompanied by a of Rs. 500 /-

sft=itr smrafises & s arft, B afdtfer, 1004 F o 86(1)  simfw famee Feomarsft, 1994, & For 9(1) & me
Frifis wrs S.7.-5 # =5 wfFat & w7 /it v9 365 Avy G s & feg afe §1 i &, s ol are @ g7 59 (30
v wf wrfer weft i) s o & e & = o ol ¥ A, St faree f otz f it sl sy ot e 5 s
mmwsaﬁlmmmmmwm&n AT T A AAE & 41 e 1,000 FTT, 5,000 T SwET 10,000, -

R L T IR s i ey e S S T

et T i s oy e ) s aEw (2 AT F B aeEEa-ay F Ang 5000w AT Fify ae

FEAAT F A
Tht' appeal under sub section (1) of Secuon 86 of the anncc mt 1 94 to the a.lc Tnl:—unu! bhall hie filed
un ruplicate in° Form 5.T.53 as pres.tnhrri under Ru_]c n t rvice ax ules, Shall be
.m:'f. anu.-d by a mfyr ul' thc I}Séa" “‘i!. ed aganst | w n:h all be cernfied LHJJ_E‘ a.ud shnuld e
utmln H.nn"d I - where 111':' u.:rlt q scmm tax mtereal demand alty levied af
akhs or’ rss Hs, .f cﬁr the Hmnum terest demanded % a.]t;.r levied 18 more
2 rtm.t: five lakhs bul rl"&ﬂt‘l"dlng 5 Ilﬁ Lakhs. R*\ lu l]m],-" w ere the Hmnum ol e tax & imter 3:
cmandrtl i penalty lewv: ore than [ty Lakhs rupees, in the r:u of crossed ﬁ( in favour of
“ARsist Rrglstra.r ol the bench of nominatéd Public Sector Bank o place where t :cm:h of Tribunal |s
tyated. [ Apphication made for grant of stay shall be accompanied I.'n.r a ee ol Ks. 50 'E F



i)

i)

(<

]

{11}

litd]

fiv]

(v

{v)

1]

(E)

(F}

]

farey s, 1994 #1 oy 86 7 IT-aTIvaT (2) v (2A) T FwE T 67wy aefie, fEvee P, 1994, F e 9(2) ™=
8(2) ¥ dwa Fraifa gow S.T.-7 & & a9 a0t 7F THE 770 WAF, FeAw I 6 AT W (), T T e e
aifea s 1 wfEat saw w7 (39 7w ot aEiiE g iR S s I e S A9y I, w3 e
e, 1 st i € srives o= we e Fdr b e ariner £ of oft Ao # s sl #ef
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Appeal No: V2/208/RA 2008

-,

:: ORDER-IN-APPEAL ::

M/s Gallant Metal Ltd, Kutch (hereinafter referred to as “Appellant”)
has filed Appeal No..V2/298/RAJ/2009 against Refund Order No. 71/2008-09
dated 21.5.2009 (hereinafter referred to as “impugned order”) passed by the
Deputy Commissioner, erstwhile Central Excise Division, Gandhidham
(hereinafter referred to as “refund sanctioning authority”)

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 72 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCG2934JXM001. The Appellant was availing benefit of exemption under
Notification MNo. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Appellant had filed Refund applications for the period from June,
2008 to September, 2008 for refund of Central Excise Duty, Education Cess and
Secondary and Higher Education Cess paid from PLA in terms of notification
supra on clearance of finished goods manufactured by them.

3. The refund sanctioning authority sanctioned refund @39% totally
amounting to Rs. 8,64,35,808/-, as per Sl. No. 8 of Table inserted in Para 2 of
said notification vide Notification No. 33/2008-CE dated 10.6.2008.

3.1 Being aggrieved, the Appellant filed appeal before the then
Commissioner(Appeals), Central Excise, Rajkot who vide his Order-in-Appeal
No. 266 to 269/2009 dated 2.2.2009 remanded the matter to the refund
sanctioning authority with a direction to decide the issue afresh in light of
f" _Bs;za’fr@d'-"s t?aﬁficatinn dated 15.10.2008 in respect of clearance of final product

vy S ; -Page No. 3 of 10
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after 10.6.2008 and the Appellant was also directed to produce data regarding
consumption of non specified bought out items used in the manufacture of
finished goods.

3.2° In de novo proceedings, the refund sanctioning authority vide the
impugned order held that,
(i) The Appellant was eligible for refund considering value addition
computed @75% in respect of goods manufactured from specified inputs
in terms of Notification No. 39/2001-CE dated 31.07.2001, as amended
and the Appellant was eligible for refund considering value addition

computed @39% in respect of goods manufactured from non-specified
inputs.

(i)  Exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the appellant
was not entitled for refund of Education Cess and S.H.E. Cess.

3.3  The refund sanctioning authority sanctioned differential refund of Rs.

2,20,50,010/- vide the impugned order and rejected the remaining claimed
amount.

R Being aggrieved, the Appellant has preferred the present appeals, inter-
alia, on the grounds that,

(i) The Refund sanctioning authority has not appreciated the fact

that they manufactured the iron & steel products falling under chapter

72, starting from iron ore in their factory itself. Vide notification no.

33/2008-CE dated 10-6-2008, it was specifically mentioned at sl. No. 15

of the Table that if the manufacture starts from iron ore in the same

factory for manufacture of iron & steel products falling under chapter 72

- & 73, then the manufacturers will be eligible for refund of 75% of the

total duty paid. The Refund sanctioning authority failed to appreciate

the facts on record that the appellants are manufacturing the final

products i.e. MS Billets, MS Round Bars, etc right from iron ore inside

their own factory. Their main raw material is iron ore. They

manufacture sponge iron from iron ore, which is captively consumed for

manufacture of billets and round bars within the same factory. They also

procured MS scrap from other sources which they were using for

manufacture of Sponge Iron but the facts remain that they were starting

-Page No. 4 of 10



Appeal No: VAIZ08/RAN2000

-5.

their manufacturing from Iron ore to produce their final product in their
factory. They are maintaining private records for stage wise production.

i.e. from iron ore to sponge iron, from sponge iron to MS Billet, from MS
Billet to M5 Round bars / TMT Bars. Moreover, the notification 33/2008-

CE dated 10-6-2008 does not lay down any such condition of maintaining
separate records. The Refund sanctioning authority is also not correct in

vivisecting the production of goods out of sponge iron made out of iron
ore in the factory.

(i)  That the rejection of Education Cess and Secondary and Higher
Education Cess from the refund claimed under notification 39/2001-CE
dated 31-7-2009, is not sustainable. As per Section 93(3) of the Finance
Act, 2004 and Section 138 of the Finance Act, 2007, all provision of
Central Excise Act, including those relating to refund, exemption will
also apply to Education Cess and SHE Cess. Since Education Cess & SHE
Cess were duties of excise which were paid on the aggregate of duties of
excise leviable under the three Acts, which were named in the
Notification no. 39/2001 CE, it should be treated to have been levied
under those Acts and, therefore, along with the refund, which was
admissible in respect of the duties paid under the said three Acts, even
the Education Cess & SHE Cess in the nature of excise duty paid at the
rate of 2% & 1% respectively thereof, was required to be refunded and
relied upon case laws of Bharat Box Factory Ltd - 2007(214) ELT 534 (Tri.
Delhi) and Dharmpal Premchand Ltd. - 2007 (218) ELT 610.

(iii) That levy and collection of Education Cess & SHE Cess under
Finance Acts cannot stand on its own independent of levy and collection
of excise duties under the Central Excise Act, 1944 and other laws for
the time being in force. If there is no levy and collection by virtue of any
exemption of the excise duties which otherwise would be payable under
the Central Excise Act, 1944 or under any other law which could be
levied and collected by the Ministry of Finance, there would be no
occasion to calculate Education Cess in the nature of excise dyty under
Section 93 of the Finance Act, 2004. There is no need to provide any
scheme of exemption from Education Cess in the nature of excise duty,
because if the excise duty in respect of which it is required to be
calculated is itself exempted, automatically, no question of levy of the
said Education Cess in the nature of excise duty can ever arise.

= .E”Ehﬁrfjnre there is no need to incorporate the provisions for refund of

‘fa -Page No. 5of 10
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both the Cess being levied under the Finance Acts, in the said
Notification No. 39/2001-CE dated 31.7.2001.

5. The Appeal was transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon'ble Supreme Court. The said appeal was retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and has been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode through video
conferencing on 17.8.2021 and communicated to the Appellant. In reply, the
Appellant vide letter dated 18.8.2021 waived the opportunity of personal
hearing and stated that their submissions in appeal memorandum are final and
requested to dispose the appeal accordingly.
7. | have carefully gone through the facts of the case, impugned order and
submissions made by the Appellant in appeal memorandum. The issues to be
decided in the present appeals are whether,
(i) the finished goods manufactured by the Appellant are eligible for
refund @75% under Sl. No. 15 of Table at Para 2 of Notification
No. 39/2001-CE dated 31.7.2001, as amended or not ?

(i) the Appellant is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31.07.2001, as amended or
not ?

8. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. The
Appellant had filed refund applications for refund of Central Excise Duty,
Education Cess and S.H.E. Cess paid from PLA on clearance of finished goods
manufactured by them. The refund sanctioning authority partially rejected the

refund claim amount on various counts mentioned in the impugned order.

8.1 The Appellant has contended that their final products MS Billets, MS
/"'.._. _.-.-- ." . ---.-‘-“1 .
s 1 _\‘._‘
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= A
Round Bars etc. were manufactured from Iron Ore in the same factory and
hence, they were eligible for refund ®75% as per Sl. No. 15 of Table given
under Notification No. 39/2001-CE dated 31.7.2001, as amended. The
Appellant further submitted that they manufactured Sponge Iron from Iron Ore,
which was captively consumed for manufacture of Billets and Round Bars within
the same factory. They procured MS scrap from other sources which they were

using for manufacture of Sponge Iron but they were starting their

‘manufacturing from Iron ore to produce their final product in their factory. The

Appellant contended that the Refund sanctioning authority erred in vivisecting
the production of goods out of Sponge Iron made out of Iron Ore in the factory.

9. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Appellant had claimed refund @75% in respect
of final products manufactured by them in terms of 5l. No. 15 .af Table

'appearing at Para 2 of said notification, which is reproduced as under:

“2. The duty payable on value addition shall be equivalent to the amount
calculated as a percentage of the total duty payable on the said excisable
goods of the description specified in column (3) of the Table below
(hereinafier referred to as the said Table) and falling within the Chapter of the
said First Schedule as are given in the corresponding entry in column (2) of
the said Table, when manufactured starting from inputs specified in the
corresponding entry in column (5) of the said Table in the same factory, at the

rates specified in the corresponding entry in column (4) of the said Table :

TABLE
S. No.|Chapter of| Description of goods | Rate | Description of
the First inputs for
Schedule manufacture of
goods |Ei3 }mlumn
(___J(2) (3) (4) [&)]
1 29 All goods 29 Any goods
2 30 All goods 56 Any goods
3. 33 All goods 56 Any goods
4. 34 All goods 38 Any goods
3. 38 All goods 34 Any goods
7 b’x 30 All goods 26 Any goods
'}' \ 40 Tyres, tubes and Taps 4] Any goods
>
-
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8-
S. No.[Chapter of| Description of goods | Rate | Description of
the First inputs for
Schedule manufacture of
v goods il::l.imlumn
(1) (£) (3) (4) (3)
g 12or73 All goods 39 Any goods, other
an iron ore
9, 74 All goods 15 Any goods
10, 10 All poods 36 Any goods
IT. B3 Electric motors and 3l Any goods

generators, electric
generating sets and parts

thereof
12 L Cement or cement 12 Limestone and
clinker gypsum
13. 17 or 35 | Modihed starch/glucose 75 Maize
14. I8 Cocoa butier or powder 1) Cocoa beans
15. | 72or73 | Tron and steel products k] Iron ore
16. ﬁu‘j?' Goods other than those 36 Any goods
chapter | mentioned above in S.
Nos. 1 to 15
9. In backdrop of the above and on perusal of detailed month wise

caleulation given in the impugned order, | find that the sanctioning authority
determined refund amount @75% in respect of finished goods manufactured out
of specified input i.e. Iron Ore, in terms of Notification No. 33/2008-CE dated
10.6.2008. Further, the sanctioning authority determined refund amount by
considering value addition ® 39% in respect of finished goods, which were
manufactured out of non-specified inputs i.e. bought out Sponge Iron and
bought out scrap. Apparently, Sponge Iron and scrap are not listed as specified
input under Notification No. 33/2008-CE dated 10.6.2008. Hence, the Appellant
is not eligible for refund @75% in respect of finished goods which were
manufactured out of non-specified inputs i.e. bought out Sponge Iron and
bought out scrap. | also find that the Appellant had provided details of goods
manufactured out of specified input and non-specified input duly certified by
the Chartered Engineer, as recorded in the impugned order. Considering the
facts emerging from records, | hold that the Appellant is not eligible for refund

@75% in respect of finished goods manufactured out of non-specified inputs. |,
therefore, uphold the impugned order to that extent.

10.  As regards the second issue, | find that the refund sanctioning authority
had sanctioned refund of Central Excise duty under Notification No. 39/2001-
CE dated 31.7.2001, as amended, but had not sanctioned refund of Education
Cess and Secondary & Higher Education Cess on the ground that exemption
under the said notification was available only to Central Excise Duty and the
said notification did not cover Education Cess and Secondary & Higher
Education Cess and hence, the appellant was not entitled for refund of
Education Cess and S.H.E Cess. On the other hand, the Appellant has pleaded

3 -Fage No. Bof 10
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that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007, all provisions of Central Excise Act, including those relating
to refund, exemption will also apply to Education Cess and SHE Cess. Since
Education Cess & SHE Cess were duties of excise which were paid on the
aggregate of duties of excise leviable under the Act, Education Cess & SHE Cess

being in the nature of excise duty was also required to be refunded along with
Central Excise duty.

10.1 | find that issue regarding refund of Education Cess and 5ecar:dary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

3
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10.2 By respectfully following the above judgement, | hold that the
appellant is not eligible for refund of Education Cess and Secondary & Higher
Education Cess. |, uphold the impugned order to that extent.

11.  In view of above, | uphold the impugned order and reject the appeal.

12.  srfteat gren &9 it 7 afe 1 ferr s afF 8 a2
12. The appeal filed by the Appellant is disposed off as above.

% | — "1-3 L:f“{"

(AKHILESH KUJ'MR}
Commissioner (Appeals)
By R.P.A.D.

To,

M/s Gallant Metal Ltd,
Survey No. 175/1,
Village Samkhiali,
Taluka : Bhachau,
District: Kutch.
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