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Passed by Shr Akhilesh Kumar Commissioner (Appeals),Rajkot.
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
/ GST, Rajkot / Jamnagar /| Gandhidham :

Fefrerat fqiATET w7 am vE 7y Name & Address of the Appellant/ Respondent :-

Mis. Gallant Metal Ltd.,Survey No.175/1,Village-Samakhiyali, Tal- Bhachau,Kutch
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 | Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Deelhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, E & Service Tax Appellate Tribunal (CESTAT) "at, 2 Floor,
EhauruahPEhawan Asarwa Ahmedabad-38001 mcaae of appeals ut]-nEFeman as mentioned in para- 1(a) above
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The ap al under sub Br:hnn and [2A) of the s=ction B8 the Finance Act 1994, shall he filed in For ST.7 as
prescribed under Rule 9 4! of the Service Tax Rules, 1994 and shall be mmpa.nmd by a copy of order
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copy) and copy of the order passed by the Comzissionerauth ssistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax 1o Gle the ap t-n.'l bel'u e Appellate Tribunal.
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Appeal No V2/200GDM2019
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:: ORDER-IN-APPEAL :: '

M/s Gallant Metal Ltd, Kutch (hereinafter referred to as “Appellant”)
has filed Appeal No. V2/20/GDM/2019 against Refund Order No.
16/Refund/2018-19 dated 30.11.2018 (hereinafter referred to as “impugned
order”) passed by the Asst. Commissioner, CGST Anjar Bhachau Division,
Gandhidham Commissionerate (hereinafter referred to as “refund sanctioning
authority”)

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 72 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCG2934JXM001. The Appellant was availing benefit of exemption under
Notification Mo. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification Mo. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Appellant had filed Refund applications for the months of January,
2009, February, 2009 and March, 2009 for refund of Central Excise Duty,
Education Cess and Secondary and Higher Education Cess, in terms of
notification supra on clearance of finished goods manufactured by them, which
were sanctioned to them, vide refund Orders dated 13.2.2009, 13.3.2009 and
21.04.2009, respectively. The Department reviewed the said refund orders and
filed appeals before the then Commissioner (Appeals), Central Excise, Rajkot
on the grounds that the refund sanctioning authority erred in sanctioning
refund of Education Cess and S.H.E. Cess. The Commissioner (Appeals), Rajkot
allowed the appeals vide Order-in-Appeal No. 118 to 120/2010/Comm(A)/Raj
dated 30.3.2010 by holding that Appellant was not eligible for refund of
Education Cess and S.H.E. Cess. The Appellant challenged the said Order-in-
~Appeal b Before the Hon'ble CESTAT, Ahmedabad.

!
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2.2 The Appellant had filed refund application for the month of June, 2009
for refund of Central Excise Duty, Education Cess and Secondary and Higher
Education Cess. The refund sanctioning authority sanctioned refund of Central
Excise duty in terms of Notification No. 39/2001-CE dated 31.7.2001, as
amended but did not sanction refund of Education Cess and 5.H.E. Cess on the
grounds that same was not exempted under said notification. Being aggrieved,
the Appellant filed appeal before the then Commissioner(Appeals), Central
Excise,_ Rajkot, which was rejected vide Order-in-Appeal No.
122/2010/Comm(A)/Raj dated 31.3.2010. The Appellant challenged the said
Order-in-Appeal before the Hon'ble CESTAT, Ahmedabad.

3. The CESTAT, Ahmedabad vide its common Order No. A/11227-

11230/2018 dated 20.6.2018 disposed of above appeals of the Appellant and
decided the issue in favour of the Appellant.

4, Pursuant to above Order of the CESTAT, the Appellant filed refund claim
of Rs. 16,07,438/- for refund of Education Cess and 5.H.E. Cess before the
refund sanctioning authority, which has been rejected vide the impugned

order.

5. Being agegrieved, the Appellant has preferred the present appeal, inter-
alia, on the grounds that,
(i) The refund claim was made based on the CESTAT's order no.
A/11227-11230/2018 dated 20-6-2018. The issue regarding refund of
Education Cess and S.H.E. Cess has been settled by Hon’ble Supreme
Court in SRD Nutrients Case. Hence, Education Cess and S.H.E. Cess are

required to be sanctioned to them.

(ii)  That after passing the order for refund, two annual refund orders
were also passed namely OlOs No. 058/2010-11 dated 23-6-2010 and
104/2009-10 dated 14-7-2009, wherein the refund on annual average was
calculated and sanctioned, but here the amount of education cess which
was originally sanctioned was adjusted towards the refund of basic
excise duties, and also reduced the same by percentage basis in terms of
*notification no. 16/2008-CE and 33/2008-CE, and held that the amounts

were already given to the appellant.

(iii) That it is mentioned at para 8 of the impugned order that the

VLT N,

/,__amcunts stand sanctioned already is far from truth, because the order
A :...___ --‘_\
4"" "f'..._ -~ .
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Appeal No: V220/GDMIZ019

.

No. 058/2010-11 mentioned therein pertains to year 2009-10 and
specifically mentioned as “excluding education cess”. Further, prder no.
104/2009-10 dated 147-2009, is an annual order for the period 2008-09
wherein the calculation excluded Education Cess and SHE Cess, and it
was specifically mentioned as “excluding Education Cess”. Since the
amounts of Education Cess & SHE Cess were never considered for
sanction for refund claims, the refund sanctioning authority has erred
observing that the amounts claimed by them have already been
sanctioned. The amounts are still due and quite visible from the above
referred refund orders, wherein it is written as education cess and SHE

cess excluded.

(iv)  The order of the Assistant Commissioner is not correct and has not
made any detailed observation of the amounts which are considered and
not considered when the refunds were originally and later sanctioned,
either in annual refund orders or on the directions of the Hon’ble
Supreme Court. Therefore, the claim made by the appellant vide letter
dated 5-9-2018, may kindly be directed to be considered, and set aside

the impugned 0IO, as it is not at all sustainable.

6. The Appeal was transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon'ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon'ble Supreme Court. The said appeal was retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme

Court and has been taken up for disposal.

7. Hearing in the matter was scheduled in virtual mode through video
conferencing on 17.8.2021 and communicated to the Appellant. In reply, the
Appellant vide letter dated 18.8.2021 waived the opportunity of personal
hearing and stated that their submissions in appeal memorandum are final and

requested to dispose the appeal accordingly.

8. | have carefully gone through the facts of the case, impugned order and
submissions made by the Appellant in appeal memorandum. The issue to be
decided in the present appeal is whether the Appellant is eligible for refund of
Education Cess and Secondary & Higher Education Cess under the provisions of
the Notification No. 39/2001-CE dated 31.07.2001, as amended or otherwise?!

i -Page Mo. Sof 8
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benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. The Appellant had filed refund applications for the months of
January, 2009, February, 2009 and March, 2009 for refund of Central Excise
Duty, Education Cess and S.H.E. Cess, which were sanctioned to them.
However, on an appeal by the Department, the then Commissioner (Appeals)
held that the Appellant was not eligible for refund of Education Cess and 5.H.E.
Cess. The Appellant’s claim for refund of Education Cess and S.H.E. Cess for
the month of June, 2009 was rejected by the refund sanctioning authority.
Both these matters reached before the Hon'ble CESTAT, Ahmedabad who vide
its Order dated 20.6.2018 held that the Appellant was eligible for refund of
Education Cess and Secondary & Higher Education Cess by relying upon Hon'ble
Supreme Court’s judgment passed in the case of SRD Nutrients Pvt Ltd- 2017
(355) ELT 481 (5.C.). Pursuant to said CESTAT Order, the Appellant filed
refund claim, which was rejected by the refund sanctioning authority on

various counts vide the impugned order.

9.1  The Appellant has contended that the refund claim was made based on
the CESTAT’s order no. A/11227-11230/2018 dated 20-6-2018 and that the
issue regarding refund of Education Cess and 5.H.E. Cess has been settled by
Hon'ble Supreme Court in SRD Nutrients Case. Hence, Education Cess and
5.H.E."Cess are required to be sanctioned to them.

10. | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,

“40). Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference 1o the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there 15 no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,

(‘_ ( ; g -Page No B of 8
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secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relving upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra).
10.1 | find that the Hon’ble CESTAT in its Order dated 20.6.2018 has relied
upon Apex Court's judgment passed in the case of SRD Nutrients Pvt Ltd - 2017
(355) ELT 481 (5C). However, | find that the Apex Court's said judgment passed
in the case of SRD Nutrients Pvt Ltd has been held per incuriam by the Hon’ble
Supreme Court in the case of Unicorn Industries supra. The relevant portion of
the said judgement is reproduced as under:
“41. ... The reason employed in SRD Nutrients Private Limited (supra)
that there was nil excise duty, as such, additional duty cannot be charged, is
also equally unacceptable as additional duty can always be determined and
merely exemption granted in respect of a particular excise duty, cannot come in
the way of determination of yet another duty based thereupon. The pm]::::lsili-:m
urged that simply because one kind of duty is exempted, other kinds of duties
automatically fall, cannot be accepted as there is no difficulty in making the
computation of additional duties, which are payable under NCCD, education
cess, secondary and higher education cess. Moreover, statutory notification
must cover specifically the duty exempted. When a particular kind of duty is

exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been
held by this Court in several decisions such as Mahanagar Railway Vendors
Union v. Union of India & Ors., (1994) Suppl. 1 SCC 609, State of
Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 SC 3446 and
State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 5CC
289. The decision rendered in ignorance of a binding precedent and/or
ignorance of a provision has been held to be per incuriam in Subhash Chandra
& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC
458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,
and Central Board of Dawoodi Bohra Community & Ors. v. State of
Maharashtra & Ors., (2005) 2 SCC 673 = 2010 (254) E.L.T. 196 (S.C.). It was

held that a smaller bench could not disagree with the view taken by a Larger

Bench.

-

/ :.‘;}’4'3, "Iﬁub, it,is clear that before the Division Bench deciding SRD Nutrients

-Page No. 7 of 8

-



PR UL, WL AR LR e

-8-

Private Limited and Bajaj Auto Limited (supra), the previous binding decisions
of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited
(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients
Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The
decisions in Modi Rubber (supra) and Rita Textiles Private Limited (supra) are
binding on us being of Coordinate Bench, and we respectfully follow them. We

did not find any ground to take a different view.

10.2 In view of above, | hold that the appellant is not eligible for refund of

Education Cess and Secondary & Higher Education Cess.

11. | uphold the impugned order and reject the appeal.
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12.  The appeal filed by the Appellant is disposed off as above.

(RKAILESH I{UMAR) u? e
Commissioner (Appeals)

By R.P.A.D.

To,

M/s Gallant Metal Ltd,
Survey No. 175/1,
Village Samkhiali,
Taluka : Bhachau,
District: Kutch.
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1) HET ATA, I UF J4T FT A Feaiq IeNE 46F, [A0d °F, AZTHATETE A
AAFTE 24

2) AL, A UA TAT HT UF Fe i IONE 9FF, WA g, a1
AATF FTHATET 2l

3) HEIF MY, AR UF AAT FT O UA Feq IR OAFH,  HSA-9HTE
woEe , AHTETH FT AF9TF FAATE 2l
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