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M/s. Gallanl Mstal Ltd.,Survey No.175/l,Village-Samakhiyali,Tal- Bhachau,Kutch

qr{r 6'G ft ar&e /
Date of issue:

(A)

(in)

{q qr?E(3{ffq tqkdm{ aft ffifur rta t Br5-trYrlffi / rrltrflqt {qq qftq 
"lT{ 

6r ffifltr/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the followrng

dtcr{6,adtqrerq{J-.6\Eif{rfi{3{dHtqqErtA-fi'rrhstairqh,qdtqTsr{{6qtdti{c,1944+isr{r35B63iTit{
Ti E-r irtsi+{c, 1 994 ff ERT B6 * sir{d ffiBr wr€ ff cr rrft t ri

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CDA, I9+4 / Under Section 86
of the Firlarlce Act, 1994 an appeal lies to:

4,ft6'.q {'{i6'{ + q-qF:}rfr qrff qrqi *qr qF+, iffiq r.qrcc if6 r,"i i-{r6( qft$-q.qrqr&fi"r ff A+q +6, a-+z fitd ;i 2,
an. i. g.+. rt frd, fr fr qrfr ftr' r/

The special bench of Customs, Excise & Service Tax Appe[ate Tribunal of West Block No. 2, R.K. Purarn, New
Delhi in all matters relaung to classification and valuation.

srn-{ cRa{ 1(a) t E"rq.rq 3Tffr h srqrEr its {S qQ"l frfi {i6,+*c rerr< {6 \,ri +{rrr 3Ttrra qmrfA6-@r (k)6t
qBq ++{ fffu$r,,Bfu i-{, 6qr{t F++ qsrqi r{r<r+r<- I r 

" " I 16} ff qr+ qrQq ri

To the wesr regional bench of Customs. Excise & Service Tax Appeuate Tribunal (CESTATI 'at. 2"r Floor,
Bhaunlali BhawiD, Asarwa Ahmedabad 38OO I 6in case of s ppeals othei than as men lionad in par'a- I {a) abovc

Brftfrq 
'qrmft-6.q * rqET qft{ Tqr 6-{ * ftq affia r.rrs er6 (3{+{)1Mr, 2001. + ffuq 6 h rfi'l-4 E:rift4 ftq rrq

vc' EA-3 +1qrr vft,ii { a,i fr'm ar+r arftq r srt i 6c t 6c q6 cft } +r,r. q6lqrE eF6 6r qfq ,qrr ff qiq slr z,rrrr
rrqr qqtfl, qqr' s qrG qr r{i 6q,5 {rq ncg qr 50 inq Etrq $ B{rrEr 50 qrc rcg t irfrl6t frFqrI: 1,000/- {c}, 5,000/-
Bqt 3r{{r 10.000/- rqt sr Fuit( q{r cr*s ff yft TiTff +ir fir/tft+ cria ;FI y.r r{. {-4D-i 3{++q :qrfiD'-rr''r ft ,nqr s
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ii:;r'iir fif ff.rff 3Iffq, t{r+r F-{Fsr+, 1994,hftry9(2) rr4

9(2A) + n=6( fruift{ ctrT S.T.-7 iffqr {h} rni:irriF 
'rrq 

r.'r[r-n, +;ftq rasi< {E{ 3TT{r {qffi (3{ti-{), Ff,rIr s{rr< ry;i arrr
qrfta qr?ri ff cfrEt €T* st (i-{t t q{ e1i lrFr.r:r'" -;r ":rr;tsrr) 

i'tz 3lr{tr aI{T Fdrr{ qrg6 3r,r{r 3'rqs, +?,1q r+rrE sJ4/
q-{rfr . Fr ,rffiq ;qr{rEr{rq + 3rrfi{ {li a',r +r '"-j'. za ln ire{ ff cfi {r arq i dTr {J-fi +fi | /
'Ihl' a;oeal under sub secuon l2l and r-1Al ('l thr ii(r;'):l rj the Frnance Act 1994, shall be f ed m For Sf 7 as
oresciibed under Rule 9 l2l & 9{2A) ol rl1.'S:^., c Iar, liul s, 1994 and shal be accompanied by a copy of order
bf Commrssioner Central Excisd oi ( oo,nr::o:,,1r-r. (:r:r,r;1, Excise lAppeals) {one of \i'hrch sh.ill be a certdred
coDvl ancl coDv ofthe order Dassed bv lhc arm i--r) sslor rt ;-, ru thonzing Lhe Asststart Commrssloner oI Depurv
Crjririnissionei"of CenLral Excise/ Service aax lo lil(' thc ;Fpr'al belore the Appella(e Tnbunal.
4t[r ,fi4, A+q :r.Trd flfn r.r{ +{r{" 3rff nq .ri,?-1. (a;at i iti ,+;i + ,rra t i*q rsr< rF+ 

"r&ta-cq 
1944 ff 'IlrI

35r.rq + dfltd, fr f,rffic aT&ftqq, 1994 fi r.-rn 83 ii,i:r,k +{ffi'{ 6} frqrrrff Gt, rsqre$*qfi 3rfffr-q rrFr6-.q i
3,.ft.{ {G {rrq r.n< sJE6/t{r F{ qi,T } 10 ,filrir ( l09o). -,-{ rlFT ,.,+ {qlqr'EqrR( *, qr gqt{r, ii-d h+q dclnr ffi{ t, {r
,{'Fn k{r 

"rrr. 
aqi f+ rq ErRT s ria{a :rEI r+ -.a'F,{ a=h d'i' ;ii ,r'r 

'rfrl rc {.rc "".t t ,rfu{ a drr
dFr r+re eJ+ qrq i-'qn:, a .fri1"q,r'+. c': T+"qfrscrfin.t*

(4 Tr{r11 *+ 3idit(':Tq
(n) Hr qqr ff ff rt .r.rt cfit
{ni) ffi.qfi1Mi+fi-qc5.tqin"}T-.4;q
- E{rt T6 {+ Es Lrrn \ cr{ir{ fafrri (q" 2) fiiFrE 2014 t anv t a{ E-ff wff-ff-+ crlffi * Fqrr Eflftft{

. sfi 3rff r.r4 3Tff{ dI dr.I{fi fmr/
For an appeal to be iled before the CD:]L{T, undcr Saction 35F of t}re Cential Excise Act, 1944 which is also
made apbficable to Service Tax undcr Secriori 8) oi tirf Ijnance Act, 1994, ar1 appeal against thrs order sha]l he
before th_e Trrbunal on oa\.rnent of 10olo of ,le clu i ,' dr:, nandcd where dutv or duw and ,enaltv are rn disDule. or
penalty, where penalty alone rs m dispule, p:rn iacd fir' a:nounr oI preldeposit-payatile woild he subJacr 1o a
ieiline of Rs. l0 Crores,

Under Cenual Excise aid S.a1,rce'l'?r\. 'Durr D,imanded' shall lnclude :

(1, amount delerrme(l uldr'r S.c'i,)i ! I D;
(rrl aJnotr nL of erroncou s Cen!al CreCil laken;
(in) amount payable undcr RuL'6 ofthe Cenvat Credit Rules

provided further tiat the provls,ors ol'tJ:ls SecLol) sh6ll not applv to lhe slav aDDljcatjon and aDDeals
t.n(img before any appellate au*iority prior lc the (:oininex,'emenl ofthi Fjnance {No:2) Air,20I4.

l{rad rradR ffiHq qrtfi :

Revision aDDllcation to Gover[ment of India:
rq .flt,r f i+,1tprlrrF{sr ffiftr {rc-n t. *A"r ram :!,.5 *l}Q-rq, 1994 ff ur4 35EE + rqr.sr{dF + !f{it-flr{' qF{q,

Erri {16r{, gitre{q i{ridn ffi', fta irr{4. ?Irq las{m n{i qF;rr. ,ftr+ 8q r+c, iTe qrrt, T€ ffi- I I OO0l , 6r Eqr
BIII qII*EI /
A revrsron aDohcauon hes to the Under Seiretarl. to ttre Government of India Revision AnnLcarion tinrl
MLiristrv- of Ii6anie. Deoirtmen[bf Revirui. iiFtrior-,1. .-teev-an Daeo-t]irii4m;- 

-Farii-aniini-SrieFi-Ite*;-niilii:

I l0oo f, under Section 35EE of the CEA i 9ai ur rr.ltpeci of the follor,ing case, -gbvemcd hy fi.rsr pr6viso ro sub-
sectron ill of Secuon 35El lbrd.

ct( {rq + i{fr ,r+=nn qrra i- -rri T6qrq F+:ft {rq dl c[{l fir.qrn' ir risR qE + "rR-rrIIi + +(l{ qT Mr 
"r"q 

+T csrc qI 1+,
ffi q+:i=r, G + g+ {sr rlg qltTtri + d-.r,r, ",r tr{, rrEr q: { q- rrc.-ot ? qr{ + tr,iq''rr 6 +.r{, Fffi 6r'GT+ ql Hr
i{sr Td c Trq fi 16r i + qrr4 cri
ln qase of any IosS of goods, where the loss eccurs in fansit from a factory to a warehouse or to anotier factory
or frem Qne warehouse. to aiotler during thc course oi p[ocessing of tht goods in a waiehouse or in storagt
whether in a factory or in a ',varehous3

rrrrr t errr F;ff rrg qr &r fr ftAa r. .i crq + Efh'n i r{-r q. iI qr{ r' l-i1 rrt adrq T.qre cfq 6 qz (ftfu) + qrT{ iT.

;ir rrr.,r + srd' ffi .rg q1 i1a d fu;a fr q,f1 ;r I
ln case of rebate of dLlw of exclse or) qoods e{ported !o anv country or territory outslde lrrdia o[ on ex(rsable
material used in the mailufacture of thI goods whrch are exported to-any countrlT or terntory outside lndra.

q{? :=qre gfq ot rf.r.rr< 16r' F{fl qr-f, + {rf,'. ;fl I ur '{rr,r q.r {r- Ma hfl ,ffi lt /
ln ( ase ofgoods'exponed oulside lndia ripor: Io Nepal or Bhutan, wlt}lout paymenL of duty.

qftF{-{ -rqrd 6 T,cra{ rrq + qq <+F{T +E-4:r,?lz tir ?,rftJi?. {q rni rr+ Efq-x rrqtlFiT t r"a qFq ff'rrt l sft, r'q ,{E{r
.fi -f+ (qftqt +rrn Ei qfiiFmc (a.2i,rq9i i i,r :cJ :.:r.r fu fi G ap'rq r,t-{r firfiRft} r' qr {rd c'[ft4 frr'
IIlr/
Clcdlt of any duty a.llowed to be utrlzed (o\ralds pa!..nent of excise duw on final Droducls under the orollsrons
of this Ar I or lhe'Rllles madg_there lrnder su.'lr otder r s passed by the Commissibner (Appea.ls) on oi aJtet , I he
date appornted under Sec. I09 of the noa-rce (No.2) A.r. I998. "

SnteTsr qr+<i * qrq f+HFftT Qult-a-1p.+ ff.-rera-.t fr ,,rn +rft, r

irf,i ri4tr -+q nF aFq Fqq qr T{4 Fq ET'TI F-pr 20U/' Tr qitT? Itm frrn irlr qE q{g r6q ni6 ime fir+ r 
=urdr fi ir rrr

tOOo -l +r {.r+rt i}qr qrqr

The revisron apphcatron shall be ac(ompanreC by { lcr of Rs. 200/- where the amount rnvolved in RuDees One
l.a( or lessanalRs I000/ where t}le anlounl ir,lolve4l is more than RupeesOne Lac.

qft rq qrs'r i'66 T{ qrErh +r qqirqr I fi xiffi !-{ 3rirr'a ftrr lra 6r qrr n ,qiT drr € h{r rr{r qrBqr a-s ar{ 6 dra rF
,fIdTftcTr&6Fi t{i+6ftqrqlftrft 3{ffiq r+ritr+qfi,a ,{qra'qr'ffi4 {i6r. m r'+ qri-++ ft'+iqt r t I / krcas-e.
if lhe order covers various umbers of order ifl Oliqinal. fec for ea.h O.l.O. should be Datd in the aloresard
manner. nohr'ithstaidms the fact thal the oDe aDD"Zl lo'the Aooellant Tribunal or the ohe aooliiaiion ro ihi
Ce4t-ral Govt. As tie cas-e may be, rs fdled i,J aJ6 s(nptoria ri/6rk if excrsrng Rs. I lakh fee'o'f Rs. i00/- foi

qlrlq, ftl4 nTr{q ,fq rfu'ftfi, 1975. > r{T+r I + dTqrr T{ qasr q?i atlra qrt'r ff rH rr tsuiftn 6 50 ;qt {r
;qTqFrq rls[ r8Ffi-c T{r Br{r qrr*Llr /
One copi of appUcation or O.l.O. as the case rEav he. and the order of the adiudicarinp aurhorirv shall bear e
courl fCe stamp of Rs.6.50 as prescribed under Schedu le-l in lerms of the Cour-t Fee Act;l 975, as amended.

dlft _tfq, ++q 3m< ,16- rrli- l{rr. qt{1 qrqrf'r{.,',r (Trd Bft}) B-{qr{4, 1982 t dnr{ mi ,Fq rqftrn qltr{i {:r
qfiqFid Fr;T qr+ F-+ir ff qt rff zqn 3{rfifi-d ft{ nrir I r I
Attgrltion is also i,}vite-d tp the_ lUles coveflnj lhesq ltlq orlcr related matters contained in the Customs, Excise
and Service Appellatc Tribunal (Procedurc) Rules, 1q82.

rg .rffTo rrB-+rn .+ 4sr-flfu{ {,+ n -4ftr4 4r.r', Eia ,iE T+{dq crduri + 1+r, 3r+{Fff ffiq +{qE?
www.cDec Pov.ut st (ig fi+n 6 | /
l9I -11,.!_..l"lgl-.!:r-gg!url^_.9 €llll,1ulg!! p!,o]l!ioq: relqtmg ro nlulg of appeal ro the higher appeuate auOroriry. the
appeuanr may rerer ro tne ueparEnenlat weoslre www.cbec,Rov.ln.
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Appeal No V2l20lGDM/2019

-?

:: ORDER-lN-APPEAL ::

M/s Gal[ant Metat Ltd, Kutch (hereinafter referred to as .,Appettant,,)

has fited Appeal No. YZ/20/GDM/2019 against Refund Order No.

16lRefund/2018-'19 dated 30.1'l .2018 (hereinofter referred to as ,,impugned

order") passed by the Asst. Commissioner, CGST Anjar Bhachau Division,

Gandhidham Commissionerate (hereinafter referred to os,,refund sanctioning

authority")

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisable goods falling under Chapter No. 72 of the Centrat

Excise Tariff Act, 1985 and was hotding Centrat Excise Registration No.

AACCG2934JXM001 . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31 .07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit avaitabte to them on the

last day of month under consideration for payment of duty on goods cleared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.7008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

the method of calcutation of refund by taking into consideration the duty

payabte on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15o/" to 75% depending upon the commodity.

2.1 The Appettant had fited Refund apptications for the months of January,

2009, February, 2009 and March, 2009 for refund of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess, in terms of

notification supra on ctearance of finished goods manufactured by them, which

were sanctioned to them, vide refund Orders dated 13.2.2009,'13.3.2009 and

21.04.2009, respectivety. The Department reviewed the said refund orders and

fited appeats before the then Commissioner (Appeats), Central Excise, Rajkot

on the grounds that the refund sanctioning authority erred in sanctioning

refund of Education Cess and S.H.E. Cess. The Commissioner (Appeats), Rajkot

attowed the appeats vide Order-in-Appeal No. 118 to 1201201O/Comm(A)/Rai

dated 30.3.2010 by hotding that Appetlant was not etigibte for refund of

Education Cess and 5.H.E. Cess. The Appettant chattenged the said Order-in-

ore the Hon'bte CESTAT, Ahmedabad.A

is"--=-,i:i
- r,.trgt 1.. ,/
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2.2 The Appettant had fited refund application for the month of June, 2009

for refund of Central Excise Duty, Education Cess and Secondary and Higher

Education Cess. The refund sanctioning authority sanctioned refund of Centra[

Excise duty in terms of Notification No. 39/2001-CE dated 31.7.200'l , as

amended but did not sanction refund of Education Cess and S.H.E. Cess on the

grounds that same was not exempted under said notification. Being aggrieved,

the Appellant fited appeat before the then Commissioner(Appeats), Central

Excise,. Rajkot, which was rejected vide Order-in-Appeat No.

122/2010lComm(A)/Raj dated 31.3.2010. The Appettant cha[tenged the said

Order-in-AppeaI before the Hon'bte CESTAT, Ahmedabad.

3. The CESTAT, Ahmedabad vide its common Order No. A111227-

1123012018 dated 20.6.2018 disposed of above appeals of the Appetlant and

decided the issue in favour of the Appeltant.

4. Pursuant to above Order of the CESTAT, the Appettant fited refund ctaim

of Rs. 16,07,438/- for refund of Education Cess and S.H.E. Cess before the

refund sanctioning authority, which has been rejected vide the impugned

order.

5. Being aggrieved, the Appettant has preferred the present appeat, inter-

otio, oi the grounds that,

(i) The refund claim was made based on the CESTAT's order no.

A111227-11230/2018 dated 20-6.2018. The issue regarding refund of

Education Cess and S.H.E. Cess has been settted by Hon'ble Supreme

Court in SRD Nutrients Case. Hence, Education Cess and S.H.E. Cess are

required to be sanctioned to them.

(ii) That after passing the order for refund, two annual refund orders

were atso passed name[y OlOs No. 058/2010-11 dated 23-6-2010 and

10412009-10 dated 14-7-2009, wherein the refund on annua[ average was

calculated and sanctioned, but here the amount of education cess which

was originalty sanctioned was adjusted towards the refund of basic

excise duties, and also reduced the same by percentage basis in terms of

'notification no. 16l2008-CE and 33/2008-CE, and hetd that the amounts

were atready given to the appeltant.

(iii) That it is mentioned at para 8 of the impugned order that the

ounts stand sanctioned atready is far from truth, because the order
t,})

d
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Appea No V2l20/GDlrU2019

No. 058/2010-11 mentioned therein pertains to year 2009-10 and

specificatty mentioned as "excluding education cess". Further, Order no.

104/2009-10 dated 147-7009, is an annua[ order for the period 2008-09

wherein the calcutation exctuded Education Cess and SHE Cess, and it

was specificatty mentioned as "exctuding Education Cess". Since the

amounts of Education Cess &. SHE Cess were never considered for

sanction for refund c(aims, the refund sanctioning authority has erred

observing that the amounts claimed by them have a[ready been

sanctioned. The amounts are stitl due and quite visibte from the above

referred refund orders, wherein it is written as education cess and SHE

cess exctuded.

(iv) The order of the Assistant Commissioner is not correct and has not

made any detaited observation of the amounts which are considered and

not considered when the refunds were originally and later sanctioned,

either in annual refund orders or on the directions of thd Hon'bte

Supreme Court. Therefore, the ctaim made by the appetlant vide letter

dated 5-9-2018, may kindty be directed to be considered, and set aside

the impugned OlO, as it is not at a[[ sustainabte.

6. The Appeat was transferred to catlbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'ble Supreme Court. The said appea[ was retrieved from caltbook in

view of the judgement dated 27.4.7070 passed by the Hon'bte Supreme

Court and has been taken up for disposat.

7. Hearing in the matter was scheduled in virtual mode through video

conferencing on 17.8.7021 and communicated to the Appettant. ln reply, the

Appe[tant vide letter dated 18.8.2021 waived the opportunity of personal

hearing and stated that their submissions in appeal memorandum are final and

requested to dispose the appeal accordingty.

8. I have carefutly gone through the facts of the case, impugned order and

submissions made by the Appeltant in appea[ memorandum. The issue to be

decided in the present appeat is whether the Appettant is etigibte for refund of

Education Cess and Secondary & Higher Education Cess under the provisions of

the Notification No. 39/200'l'CE dated 31.07.200'1, as amended or otherwise?

1\ -!.tB;

:f\t of the records, lfind that the Appettant was avaiting the

'/
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9.1 The Appettant has contended that the refund ctaim was made based on

the CESTAT's order no. A/11227-11230/2018 dated 20-6-2018 and that the

issue regarding refund of Education Cess and S.H.E. Cess has been settted by

Hon'ble Supreme Court in SRD Nutrients Case. Hence, Education Cess and

S.H.E.'Cess are required to be sanctioned to them.

10. I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court'in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 54, of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground thal it provided for limited
exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of educalion cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
0re duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 ofthe Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable 1o refund, and the exemption is only

felgnce to the source of power to exempt the NCCD, education cess,
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benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001,

as amended. The Appetlant had fited refund apptications for the months of

January, 2009, February, 2009 and March, 2009 for refund of Central Excise

Duty, Educat'ion Cess and S.H.E. Cess, which were sanctioned to them.

However, on an appeal by the Department, the then Commissioner (Appeals)

hetd that the Appeltant was not etigibte for refund of Education Cess and S.H.E.

Cess. The Appetlant's claim for refund of Education Cess and S.H.E. Cess for

the month of June, 2009 was rejected by the refund sanctioning authority.

Both these matters reached before the Hon'ble CESTAT, Ahmedabad who vide

its Order dated 20.6.2018 hetd that the Appettant was eligibte for refund of

Education Cess and Secondary & Higher Education Cess by retying upon Hon'bte

Supreme Court's judgment passed in the case of SRD Nutrients Pvt Ltd- 2017

(355) ELT 481 (S.C.). Pursuant to said CESTAT Order, the Appettant filed

refund claim, which was rejected by the refund sanctioning authority on

various counts vide the impugned order.
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secondary and higher education cess. A notification has to be issued lbr
providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the deoision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). "

10.1 I find that the Hon'ble CESTAT in its Order dated 20.6.2018 has retied

upon Apex Court's judgment passed in the case of SRD Nutrients Pvt Ltd - 2017

(355) ELT 481 (5C). However, I find that the Apex Court's said judgment passed

in the case of SRD Nutrients Pvt Ltd has been held per incuriam by the Hon'bte

Supreme Court in the case of Unicorn lndustries suprd. The retevant portion of

the said judgement is reproduced as under:

"41. ... ... The reason employed in SRD Nutrients Private Limited (sryra)

that there was nil excise duty, as such, additional duty cannot be charged, is

also equally unacceptable as additional duty can always be determined and

merely exemption granted in respect of a particular excise duty, cannot come in

the way of determination ol yet another duty based thereupon. The proptsition

urged that simply because one kind of duty is exempted, other kinds of duties

automatically fall, cannot be accepted as there is no difficulty in making the

computation of additional duties, which are payable under NCCD, education

cess, secondary and higher education cess. Moreover, statutory notification

must cover specifically the duty exempted. When a particular kind of duty is

exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been

held by this Court in several decisions such as Mahanagar Railway Vendors'

Union v. Union of India & Ors., (1994) Suppl. 1 SCC 609, State of

Maharashtra & Ors. v. Mana Adim Jamat Mandai, AIR 2006 SC 3446 and

State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC

289. The decision rendered in ignorance of a binding precedent and/or

ignorance ofa provision has been held to be per incuriam in Subhash Chandra

& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC

458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC i29,

and Central Board of Dawoodi Bohra Community & Ors. v. State of

Maharashtra & Ors., (2005) 2 SCC 673 : 2010 (254) E.L.T. 196 (S.C.). It was

held that a smaller bench could not disagree with the view taken by a Larger

Bench.

\

clear that before the Division Bench deciding SRD Nutrients
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Private Limited and Bajaj Auto Limited (supra), the previous binding decisions

of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited

(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients

Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The

decisions in Modi Rubber (supra) and Rita Textiies Private Limited (supra) are

binding on us being of Coordinate Bench, and we respectfully follow them. We

d'id not find any ground to take a different view. "

10.7 ln view of above, I hotd that the appettant is not etigible for refund of

Education Cess and Secondary &. Higher Education Cess.

11. I uphotd the impugned order and reject the appeat.
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The appeal fited by the Appet[ant is disposed off as above.
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To,

M/s Gatlant Metat Ltd,
Survey No. 175l1,
Vi[[age Samkhiati,
Tatuka : Bhachau,

District: Kutch.
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Commissioner (Appeats)
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