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Appeal No: V2I37T1/IRAJZ009
V2148 483-487/RAN2010
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:: ORDER-IN-APPEAL ::

M/s Mono Steel (India) Ltd, Kutch (hereinafter referred to as
“Appellant”) has filed Appeal Nos. V2/371/RAJ/2009, V2/148,483-
487/RAJ/2010 against Re-Credit Orders as per details given below (hereinafter
referred to as “impugned orders”) passed by the Deputy Commissioner,
erstwhile Central Excise Division, Gandhidham (hereinafter referred to as

“refund sanctioning authority”)

Sl. [ Appeal [Refund | Period Refund Refund Refund
No. | Nos. Order No. claim Sanctioned | rejection

& Date amount Amount amount

(in Rs.) in Rs.) {(in Rs.)

1 2. 3. 4. 5. 6. 7.

1. | 371/2009 | 128-139/ | April, 2008 | 13,56,40,722 | 11,91,93,632 | 1,64,47,090
2009-10 | to March,

dated 2009

25.8.2009 |
2. | 148/2010 | 386-394/ | April, 2009 | 6,17,12,684 | 5,91,79,531 25,33,153 |

2009-10 to

dated December,

17.2.2010 | 2009

3. | 483-487/ | 141-145/ | January, 5,89,81,244 | 4,79,66,556 | 1,10,14,688
2010 2010-11 2010 to
dated May, 2010
12.7.2010

1.1 Since issues involved in above mentioned appeals are common, | take up
all appeals together for decision vide this common order.

F 2 The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter Nos. 72,73 and 74 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AADCM3137CXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered

payahle on '«.ra"lue addition undertaken in the manufacturing process, by fixing

|
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Appeal No: V2/371/RAN2008
V2/148,483-487/RAJIZ010
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percentage of refund ranging from 15% to 75% depending upon the commodity.
The Appellant had opted for availing the facility of re-credit, in terms of para

2C(c) of the said notification.

2.1 The Appellant had filed Re-credit applications for the period as
mentioned in column No. 4 of Table above for re-credit of Central Excise Duty,
Education Cess and Secondary and Higher Education Cess paid from PLA as
detailed in column No. 5 of Table above in terms of notification supra on

clearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the refund

sanctioning authority that,
(i) The Appellant was eligible for re-credit considering value addition
computed @75% in respect of goods manufactured from specified inputs
in terms of Notification No. 39/2001-CE dated 31.07.2001, as amended
and the Appellant was eligible for re-credit considering value addition
computed @39% in respect of goods manufactured from non-specified
inputs.

(ii) Exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the Appellant
was not entitled for re-credit of Education Cess and S.H.E. Cess.

3. The refund sanctioning authority vide the impugned orders determined
re-credit amount as mentioned in column No. 6 of Table above and rejected
remaining claimed amount as mentioned in column No. 7 of Table above and
ordered the Appellant to reverse the excess amount claimed along with
interest in terms of Para 2C(e) of the said notification.

4. Being aggrieved, the Appellant has preferred the present appeals, inter-

alia, on the grounds that,
(1) They were engaged in the manufacture of Sponge Iron and MS
Billets. As per the manufacturing process, Iron Ore and Coal are mixed in
required proportion to manufacture Sponge Iron. Thereafter, Sponge
Iron is mixed with Scrap in required proportion to manufacture MS
Billets. Since Sponge Iron and MS Billets were manufactured from lron
Ore in the same factory, they were eligible for re-credit @75% as per 5l.
No. 15 of Notification Mo. 39/2001-CE dated 31.7.2001, as amended.

However, instead of granting the 75% rate, the sanctioning authority
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Appeal No: V2i3T1/RAN2006
V21148 483-487/RAN2010

“Ha

granted proportionate benefit of 75% in the proportion in which Iron Ore
was used in manufacturing of MS billets. When the notification clearly
stated that the exemption shall be applied at 75% when the product is
manufactured from the iron ore as specified in the table, allowing
proportionate re-credit is not tenable in law and liable to be quashed
with consequential relief. Further, when the notification itself states on
the issue then restrictive interpretation in such manner is always
considered as ultra vires. The exemption notification has to be strictly
interpreted on the wording of the notification itself.

(i)  When Sponge Iron was considered for refund @75% despite the
fact that major quantity of Coal was mixed with Iron Ore, then how
mixing of bought out Scrap with Sponge Iron for manufacturing MS Billet
can be considered as manufactured from the non-specified input? Thus,

proportionate disallowance to that extant is not tenable in law. MS billet
will also eligible for the 75% exemption.

(iii) The sanctioning authority has not granted re-credit of Education
Cess and Secondary and Higher Education Cess. The reason for not
granting both cess is beyond any understanding. The sanctioning
authority simply mentioned a direction letter from Commissioner's office
and deducted the refund claim without giving any reasons for deduction
of cess amount. As per Section 93(3) of the Finance Act, 2004, all
provision of the Central Excise Act,1944 including those relating to
refund, exemption, penalties will also apply to education cess.
Therefore, this declaration in the Section levies no room for doubt as to
whether Education Cess is a duty of excise for the purpose of the
exemption notification and other purposes and exemption related to the
excise duty will automatically apply to education cess also. The
contention of the department that education cess is Outside the purview
of the benefit of the exemption notification 39/2001 CE dated
31.07.2001 is clearly illegal and not tenable and liable to be quashed
with immediate effect and relied upon case laws of Sun Pharmaceuticals
Industries Ltd - 2007 (207) ELT 673 and Godrej Consumer Products Ltd -
2007 (219) ELT 585,

5. The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of G‘i.-ijal-*z-i?hthe case of VVF Ltd & others in similar matters before the
/ Hon’ble Supreme Court. The said appeals were retrieved from callbook in

.
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-6 -

view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme

Court and have been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode on 8.6.2021,
30.6.2021 and 15.7.2021 and communicated to the Appellant by Speed Post at
the address mentioned in Appeal Memorandum. However, no consent was
received from the Appellant nor any request for adjournment was received. |,
therefore, take up the appeal for decision on merits on the basis of available

records and grounds raised in Appeal Memorandum.

T | have carefully gone through the facts of the case, impugned orders and

submissions made by the Appellant in appeal memoranda. The issues to be
decided in the present appeals are whether,

(i) Sponge Iron and MS Billets manufactured by the Appellant are

eligible for re-credit @75% under Sl. No. 15 of Table Para 2 of

Notification No. 39/2001-CE dated 31.7.2001, as amended or not ?

(i)  the Appellant is eligible for refund/re-credit of Education Cess
and Secondary & Higher Education Cess under the provisions of
the Notification No. 39/2001-CE dated 31.07.2001, as amended ?

8. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. | find that
the Appellant had opted for availing the facility of re-credit, in terms of para
2C(a) of the said notification. The appellant had filed re-credit applications for
the period from April, 2008 to May, 2010 for re-credit of Central Excise Duty
paid from PLA on clearance of finished goods manufactured by them. The
refund sanctioning authority, after determination, restricted the re-credit
amount as mentioned in column No. 6 of Table reproduced in Para 1 above and
rejected remaining claimed amount as mentioned in column No. 7 of Table ibid

and ordered for its recovery vide the impugned orders on various counts
mentioned in the impugned orders.

8.1 The Appellant has contended that Sponge Iron and MS Billets were
manufactured from Iron Ore in the same factory and hence, they were eligible

-Page No. 6 of 11
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b,

for re-credit @75% as per Sl. No. 15 of Notification No. 39/2001-CE dated
31.7.2001, as amended but the sanctioning authority erroneously sanctioned
re-credit @75% in the proportion in which Iron Ore was used in the
manufacturing of MS billets. The Appellant further contended that when the
notification clearly stated that the refund shall be admissible @75% when the
product is manufactured from the Iron Ore, allowing proportionate re-credit is
not tenable in law and the impugned orders are liable to be quashed.

9. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Appellant had claimed re-credit @75% in
respect of final products manufactured by them in terms of Sl. No. 15 of Table
appearing at Para 2 of said notification, which is reproduced as under:

“2. The duty payable on value addition shall be equivalent to the amount
calculated as a percentage of the total duty payable on the said excisable
goods of the description specified in column (3) of the Table below
(hereinafter referred to as the said Table) and falling within the Chapter of the
said First Schedule as are given in the corresponding entry in column (2) of

the said Table, when manufactured starting from inputs specified in the

corresponding entry in column (5) of the said Table in the same factory. at the

rates specified in the corresponding entry in column (4) of the said Table :

TABLE
S. No.[Chapter of| Description of goods | Rate | Description of
the First inputs for
Schedule manufacture of
goods in column
(3)
(1) (2) (3) (4) (2)
i 29 All goods 29 Any goods
2. 30 All goods 56 Any goods
3. 33 All goods 56 Any goods
4. 34 All goods 38 Any goods
3 78 All goods 34 Any goods
6. 39 All goods 26 Any goods
7. 40 Tyres, tubes and flaps 41 Any goods
8. T2or 73 All goods 39 Any goods, other
than iron ore
4 74 All goods 15 Any goods
/a TETEN 70 All goods 36 Any goods
/ TN\ 85 Electric motors and k) Any goods
\ generators, electric

\

¥ |
¥
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V2/148,483-487/RAJI2010
-B-
S. No.[Chapter of | Description of goods Rate | Description of
the First inputs for
Schedule manufacture of
goods in column
(3)
(1) (£) (3) . (4) (3)
|g.+.=:11»::‘1’11“1%l sets and parts
thereof
12, 2 Cement or cement 1 Limestone and
clinker gypsum
13, T7or 35 [Modilied starch/glucose 13 Maze
14. 18 Cocoa butter or powder 73 Cocoa beans
I5. 72or 73 | Iron and steel products 75 [ron pre
16. An Goods other than those 36 Any goods
chapter mentioned above in 5.
Nos. 1 to 15
9. It is pertinent to examine relevant findings recorded by the sanctioning

authority in the impugned orders, which are reproduced as under:

“The Superintendent of Central Excise Range - Gandhidham submitted that

as declared by the claimant declared in Form ER-6 of the respective months,

it is noticed that:

(i) the inputs i.e. iron ore and coal, have been used for manufacture of
Sponge Iron;

(i)  the inputs ie. MS Scrap (purchased from the other
manufacturers/units ) and Sponge Iron (manufactured in their own
factory), have been used for manufacture of MS Billets;

(iti) the inputs ie. MS Plates (purchased from the other

manufacturers/units) have been used for manufacture of TMT/Round

Bars.

The Superintendent of Central Excise Range - Gandhidham submitted that in
view of the facts as discussed above and as declared by the assessee in their
Form ER-6 for the respective months, it has been found that the goods
(Ch.72) manufactured/cleared during the period under consideration, have
been manufactured using the common/mix inputs namely iron ore, coal,
sponge iron, MS scrap (i.e. inputs specified and non specified). Further, the
assessee has produced separate records of production, clearance, duty paid in
respect of finished goods manufactured/cleared using the specified and non
specified inputs respectively and also produced the Certificate issued by the
Chartered Engineer regarding consumption of raw material and goods
manufactured/cleared from sponge iron and other brought out raw
material/scrap i.e. specified and non specified inputs, for the period under
consideration, required as per the clarification dated 15.10.2008 issued by
CBEC. :l:hl::s_. the refund claim is computed @ 75% for the goods produced
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from the specified inputs and @ 39% for the goods produced from the non
specified inputs under the category mentioned at Sr. No. 8/15 (as the case
may be) in the table inserted in para 2 of the Notification No. 39/2001-CFE
dated 31.7.2001, as amended, on the basis of records/information produced
by the assessee and clarification issued vide CBEC letter no.101/18/2008-

CX3 dated 15.10.2008 and HQ letter F. No. V/16-83/MP/2005 dated
23.10.2008."

9.1 Considering the above findings as well as table showing detailed
calculation in the impugned orders, | find that the sanctioning authority
determined re-credit amount @75% in respect of Sponge Iron and Billets
manufactured out of specified input i.e. Iron Ore, in terms of Notification No.
33/2008-CE dated 10.6.2008. Further, the sanctioning authority determined re-
credit amount by considering value addition @ 39% in respect of MS Billets
which were manufactured out of non specified input i.e. bought out scrap.
Apparently, scrap is not listed as specified input under Notification No.
33/2008-CE dated 10.6.2008. Hence, the Appellant is not eligible for re-credit
@75% in respect of MS Billets which were manufactured out of non specified
input i.e. bought out Scrap. | also find that the Appellant had provided details
of goods manufactured out of specified input and non specified input duly
certified by the Chartered Engineer, as recorded in the impugned orders.
Considering the facts emerging from records, | hold that the Appellant is not
eligible for re-credit @75% in respect of MS Billets manufactured out of non
specified input. |, therefore, uphold the impugned orders to that extent.

9.2 It is further observed that in Appeal No. 371/2009, period involved is
from April, 2008 to March, 2009. During the period from 1.4.2008 to 9.6.2008,
the rate of value addition was @ 39% in respect of goods falling under Chapter
No. 72 and 73, as provided under Notification No. 16/2008-CE dated 27.3.2008,
which was applicable during the material period. Further, value addition @75%
was introduced only with effect from 10.6.2008 vide Notification No. 33/2008-
CE dated 10.6.2008. Thus, the sanctioning authority has correctly determined
re-credit amount @39% for the period from 1.4.2008 to 9.6.2008. |, therefore,
uphold the impugned order No. 128-139/2009-10 dated 25.8.2009 to that
extent.

10.  As regards the second issue, | find that the refund sanctioning authority
etioned re-credit of Central Excise duty under Notification No. 39/2001-
_fﬁa{éd 31.7:2801, as amended, but had not sanctioned re-credit of Education
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Cess and Secondary & Higher Education Cess on the ground that exemption
under the said notification was available only to Central Excise Duty and the
said notification did not cover Education Cess and Secondary & Higher
Education Cess and hence, the appellant was not entitled for re-credit of
Education Cess and S.H.E Cess. On the other hand, the Appellant has pleaded
that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007, all provisions of Central Excise Act, including those relating
to refund, exemption will also apply to Education Cess and SHE Cess; that this
declaration in the section leaves no room for doubt that Education Cess is a

duty of excise for the purpose of exemption notification.

10.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed bv the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007, The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of
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three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). ™

10.2 By respectfully following the above judgement, | hold that the
appellant is not eligible for refund of Education Cess and Secondary & Higher
Education Cess. |, uphold the impugned orders to that extent.

11.  Inview of above, | uphold the impugned orders and reject the appeals.

12.  srftesar grer &= #i 7 adfie 71 Aoz 390 a8F 4 g smar 2 |
12. The appeals filed by the Appellant are disposed off as above.

/ s (ARFILESH KUMAR)
e Commissioner (Appeals)

By R.P.A.D.

To,

M/s Mono Steel (India) Ltd,
Survey No. 374,

Village Dhamadka,

Taluka : Anjar,

District : Kutch.
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