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Passed by ShriAkhilesh Kumar,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned OIO issued by AdditionauJoint/Deputy/Assistant Commissioner, Central Excise/ST

i GST, Rajkot / Jamnagar / Gandhidham :

3Tffi&qm sT Trq r,,ri trf,r /Name & Address of theAppeltant&Respondent :-

M/s. Mono Steel (lndia) Ltd, Survey No. 374, Village Dhamadka, Tatuka: Aniar, District; Kutch.
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4!y person aggrieved by this Order in Appeat may I'ile aI appeal ro the appropriare authorrty m the followmg
way.

diE cfd6-,ardfq g.frr{ ,Xfr \r4 n-{rfi 3ffifiq ;qr{rB-niur + stt 3Tqii{, A"dlq srrrE {q qtdtiqr- ,1944 ti snT 35B fi BiTrtf,
mi B-a qfuF-qq, 1994 # slrfi 86 i6 ff" ffifuT rrrB fr qr rr{i t ri

Appeal to CustoDxs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under S€crion 86
of the Finance Act, 1994 an appea-l lies to:,

{.ft+.q {-ra5{ A qqFYi q.rff qrq'+ +qr qfr6, AffiqT.rrfi eIE6 I'ri +{16{ 3rfi-,ftq ;q;arfffi.q ff B,-lq ffd, aE rrifr ;i 2,
en. t. 5.r. ri ffi, * ff n* q*q rr

The special bench of Customs, Excise & Senrice Tax Appcllate Tribunal of West Block No, 2, R.K. Puram, New
Delhr m all mallrrs relatmg to classrficahon and valuabon.

lq+r+ qE-e I (a) + .nrr rq .:rfti + rrqrfl ,rq qS {frr 4rFr glq A.frq rr.rra ,F6 T{ +crq rT.Fdrq qrqrB+,qr (ffi.)ff
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To the Wesr regiona-l bench of Customs, Excjse & Service Tax ApDetlare Tribunat (CESTATI ai. 2*r Floor,
Bhaumali BhawEn, Asarwa Ahmedabad-38ooI6in case ofappeals othbt than as mentionid rn para lial abore
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The aDDeal to the ADDcIlaLe Tribunal shall be ftled in olradruDlicate in form EA-3 / as Drescribed under Rule 6 of
Centr? Excise {Arideall Rules. 2001 and s}rall bE acco'moanied asainst one which at least should bc
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Application made for gfanr of stay shall be accompanied by a lee ol Rs. 500/-

q,t*q HnqrltrfioT h rcsl q'ftd, G-tr 3rlr)ftrm,lgga ff rrr.r 85(1) h 3rfltd t-{r6{ ffii, 1994, + fi{q 9(1) } tF{
ft{tftd ctr{ s.T.-s ii qrr cffii t ff qr qiiift lr+ ect wrr ft+r eit+ + G5d B{'flir ff rffi e, 3Tff qR {r4 i' ri4s q+ (T+i t
q6 vR nqrFrd Etff qrftq) oftr 5r1 g qq q' *- * vRr h qm, s6r i-{r<.{ *1 qiq ,qre ff qi{ etr. flnqr .rqr {qhr,."rn 5 ,s

cr .Tql rq,s 4rrs.Eqrr ?n 50 4rq E!r., T6 q:l:{r 50 -rr€ r.'rtr i *l}+ I i'r lrei: 1,0-00i- 61+, 5,0Q0i- qn ,Ir{l 1q,000/--
r.rt l;l Btrtfua aqr rrq ff cft ?iTr 6tr ftutfud qrq 6r qrmr4. riiifud qffiiq r{rqrfu+,rr 6r rnqr + +rraq.f}qr +, rm q

E4 lft rirdffi-d ar{h +6 7Fr rrt r-d+-{ ++ :r* zrr frqr qr+r qrF*, r ,idfti slc +r qrr+rq. *+ ft rq ,nql i iTI aTFn
a;i rt'iftr{ qftfrq -nnFt-,.r ff ,rrsr Fr{ I iq,n qt,r tq ,ii+) + Bn {r#-c-{ 6 +,T 500/- qn +r ft"t'ifi a rJa r+t
$,nT drrri l/

.+r,t rG ff a-rrte I
Datc ofissue:

(i)

(u)

(iir)

(B)

t
I

.H--
<-it"=j

Dale

25.08.2009

17.02.2010

12.07.2010

ls llore

/

tax



(, i?{ 3rtsft-{q,199a ff cr{r 86 4t,rc-?rr{T:+ (2) :.-;i 12a1 5 46aa i ff.rfi 3{ff-(, +{rfir F.q{{I{I, 199a,+f+fi9(2) cs

9(2A) h Trd fi,rtiir e.r? S.T. 7 i 4i qr Fin'ft p lI, ,iq :q;r, ldtq etqrs ,{EF qqql 3rq\F (3rftE), a-ff-q TiTr< ,l-6 ar(r

otta: 
".rir, 

fi on+ .i-* +i (ri t q+ xfi rorFrc ;-,.rr nii?.i ?ir -jrg6 al{r sETTd 3flTi6 qr{r-scl1s, i#ic g.ar|( slq,/

t{rr.. + qfffiq qtqrfl?rr."r qii qi+c< r{ +-i a; fi=ri-.t ar-t :Gri fi xfi * qrq i q'rr r-fr inft r / -
lhe aDoeal L,nder sub secuon {2) andL2Al ol dr: srr:i^t' 5u IleFinanceA(t l9q4 shar oe lued m ror s.l'l,as
nre*cirhea under RLrIe 9 (21 & 9(2A) olihp S. :vi,, 'i'j \ lir,l.1, 1994 and shal be a., ompanreo Dy a coply or or,oer

5; i";;;;;;;; d;;r,Jai;,aa"i coinn,is.r'r:,. .:' i,rai qx.ise (Appealsl ronc or whr.h shall be a certific'l
coo\t and roD\ or rne ord"r passed b\ thF C^n n,is'io.'.r^LLthorz rn8 the Asslstanl Lomrnlssloner ol uepury
c"o"minis":on"'r of C.nrrd l,*.i""1 Scrvlce la-Y 14ltF lJrr appPal bctolel]le AppFllate Tribunal ^
trtqr ptq a;dq r.qrd sy-:r E"i r+rn rfrra cri I{Ii (.Er; 4r qF{ ',rffil :1. qrr+ t ad}q ,'qrE 

'gl"s 
3ndfr{s' 1944 6l irEI

35qs; trT, qiffftifu c'fui+fi, 1994 *l *rn a3 + dT.id 'rar.?i{ 
s;t fr inrlff r€ t, ${ satrT t cFd 3lffi-{ crlerr6r"r l'

3rfr.r E{t {{c a.tr< sFdtqr 6{ qi]r + 10 cftrf( { 10o,/"), r-4 qFr r{E qqiTr ffi{e, sr Eqhr, ffi h-fi Eqfqr ffid e, {r
rl-nri fu+t ,nr. a,'! f, g trr,r +',hir rfu,rn +-n .'rt"- .-c , -]i ?q' -,T{ 6En t'qia" c 'ir- 

'r+" ft qr.+ G ++r*r t .it,toi:""t Aq.n1 rj-+" t ni rnA-e;
(i) err{ 11 fi+ 3iirtrtr.61r

lrl ri+z 'fl #=i-'ri 'r-= "rlt
i'i i r fir{'] Tr l4Frr;ir 6 -Tr! 6 4 J-Tc ;' - 'rq

- aqrt {a 1} {q ?-rFr t flEtri{ G'itrq (i. 2) }-f"q'Grr. 2014 t :rrv t X4 Fffi 3i.fl,fm rrfffi t Trqer RqETft-n

errrq qff qq 3,-{t-( qi]' qq Tfi A+r I
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3drr A riiq"r A 3 qrE* ri{,td fr qrfr sTeq I --r]a qG??+ {pr t{ qr?sr q 3r.ft.r 3ri?{ ff AI qRqi iqtr 4t Tr;it qreqt fl"r
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qft- j{r<sr i r: rr.r6'n fl ffiqll : !fl F:q-. fi 1111 4 F-! ,1'q fl l{rrdri. ]Ir4-T arT t itqr n[al qrBi1l gE Trq is 7]t rr
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Appeal No: V2l371/RAJ/2009
v 2 I 1 44, 4 83 4a7 /RA) I 20 1 0

-J-

:: ORDER.IN.APPEAL ::

M/s Mono Steet (lndia) Ltd, Kutch (hereinafter referred to as

"Appettant") has fited Appeat Nos. V2/3711R/J12009, V21148,483-

487 |RAJ12010 against Re-Credit Orders as per detaits given betow (hereinofter

referred to os "impugned orders") passed by the Deputy Commissioner,

erstwhite Central Excise Division, Gandhidham (hereinafter referred to as

" re f und sancti oni ng outhori tf' )

5t.

No.

Appeat
Nos.

Refund

Order No.

& Date

Period Refund

ctaim
amount
(in Rs. )

Refund

Sanctioned
Amount
(in Rs. )

Refund

rejection
amount
(in Rs. )

1 3 4 5 7

1 371t2009 128-139/
2009- 10

dated
25.8.2009

Aprit, 2008

to March,
2009

13,56,40,727 11 ,91,93,637 1 ,64,47 ,090

z 148/2010 386-394t
2009- 10

dated
17.2.2010

April, 2009

to
December,
2009

6,17,17,684 5,91 ,79,531 25,33,1 s3

3 483-487 /
2010

141-145/
7010-11

dated
12.7.2010

5,89,81,244 4,79,66,556 1,10,14,688

1.1 Since issues involved in above mentioned appeats are common, I take up

atl appeals together for decision vide this common order.

Z. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods falting under Chapter Nos. 72,73 and 74 of the

Centrat Excise Tariff Act, 1985 and was hoLding Centrat Excise Registration No.

AADCM3137CXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit availabte to them on the

tast day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 1612008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

lhe 
-iriethod. of catcutation of refund by taking into consideration the duty

payabte on vatpe addition undertaken in the manufacturing process, by fixing

z. 6.

January,
2010 to
May, 2010

Jr_ \wg -Page No. 3 of 11



Appeal No: V2l371/RAJ/2009
v 2h 4a.483-487 IRAJ 1201 0

percentage of refund ranging from 15% to 75% depending upon the commodity'

The Appettant had opted for avaiting the facitity of re-credit, in terms of para

2C(c) of the said notification.

2.1 The Appettant had fited Re'credit applications for the period as

mentioned in cotumn No. 4 of Table above for re'credit of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA as

detaited in cotumn No. 5 of Tabte above in terms of notification supra on

ctearance of finished goods manufactured by them.

2,2 On scrutiny of re-credit apptications, it was observed by the refund

sanctioning authority that,

(i) The Appeltant was eligibte for re-credit considering vatue addition

computed @75% in respect of goods manufactured from specified inputs

in terms of Notification No. 39/2001-CE dated 31.07.2001, as amended

and the Appettant was etigibte for re-credit considering value addition

computed @39% in respect of goods manufactured from non-specified

inputs.

(ii) Exemption under the said notification was avaitabte only to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the Appettant

was not entitted for re-credit of Education Cess and 5.H.E. Cess.

3. The refund sanctioning authority vide the impugned orders determined

re-credit amount as mentioned in cotumn No. 6 of Tabte above and rejected

remaining claimed amount as mentioned in cotumn No. 7 of Table above and

ordered the Appetlant to reverse the excess amount ctaimed atong with

interest in terms of Para 2C(e) of the said notification.

4. Being aggrieved, the Appettant has preferred the present appeats, inter-

alia, on the grounds that,

(i) They were engaged in the manufacture of Sponge lron and MS

Biltets. As per the manufacturing process, lron Ore and Coal are mixed in

required proportion to manufacture Sponge lron. Thereafter, Sponge

lron is mixed with Scrap in required proportion to manufacture MS

Bitlets. Since Sponge lron and MS Bitlets were manufactured from lron

Ore in the same factory, they were etigibte for re-credit @75% as per St.

No. 15 of Notification No. 39/2001 -CE dated 31 .7.2001 , as amended.

However, instead of granting lhe 75% rate, the sanctioning authority

4

\
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granted proportionate benefit of 75% in the proportion in which lron Ore

was used in manufacturing of M5 bittets. When the notification ctearty

stated that the exemption shatl be apptied at 75% when the product is

manufactured from the iron ore as specified in the tabte, attowing

proportionate re-credit is not tenabte in law and liabte to be quashed

with consequential relief . Further, when the notification .itsetf states on

the issue then restrictive interpretation in such manner is atways

considered as uttra vires. The exemption notification has to be strictty

interpreted on the wording of the notification itself.

(ii) When Sponge lron was considered for refund @75% despite the

fact that major quantity of Coa[ was mixed with lron Ore, then how

mixing of bought out Scrap with Sponge lron for manufacturing MS Bittet

can be considered as manufactured from the non-specified input? Thus,

proportionate disattowance to that extant is not tenabte in [aw. MS bittet

wi[[ also etigibte for the 75% exemption.

(iii) The sanctioning authority has not granted re-credit of Education

Cess and Secondary and Higher Education Cess. The reason for not

granting both cess is beyond any understanding. The sanctioning

authority simply mentioned a direction letter from Commissioner's office

and deducted the refund ctaim without giving any reasons for deduction

of cess amount. As per Section 93(3) of the Finance Act, 2004, att

provision of the Central Excise Act,1944 inctuding those retating to

refund, exemption, penatties wit[ atso apply to education cess.

Therefore, this declaration in the Section tevies no room for doubt as to

whether Education Cess is a duty of excise for the purpose of the

exemption notification and other purposes and exemption retated to the

excise duty wi[[ automaticatty appty to education cess atso. The

contention of the department that education cess is Outside the purview

of the benefit of the exemption notification 39/7001 CE dated

31 .07.2001 is clearty ittegat and not tenabte and liabte to be quashed

with immediate effect and retied upon case laws of Sun Pharmaceuticats

lndustries Ltd - 2007 (207) ELT 673 and Godrej Consumer Products Ltd -

7007 (219) ELT 585.

5. The Appeats were transferred to ca[tbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Guja rat the case of VVF Ltd & others in simitar matters before the

e Court. The said appeats were retrieved from catlbook inHon'bte Supre
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view of the judgement dated 72.4.7020 passed by the Hon'bte Supreme

Court and have been taken up for disposat'

6. Hearing in the matter was scheduted in virtual mode on 8'6'2021,

30.6.7021 and 15.7.202'l and communicated to the Appeltant by Speed Post at

the address mentioned in Appeat Memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeat for decision on merits on the basis of availabte

records and grounds raised in Appeal Memorandum.

7. I have carefutty gone through the facts of the case, impugned orders and

submissions made by the Appettant in appeal memoranda. The issues to be

decided in the present appeats are whether,

(i) Sponge lron and MS Biltets manufactured by the Appetlant are

etigibte for re-credit @75% under St. No. 15 of Tabte Para 2 of

Notification No. 39/2001-CE dated 31.7.2001 , as amended or not ?

(ii) the Appet[ant is etigibte for refund/ re-credit of Education Cess

and Secondary & Higher Education Cess under the provisions of

the Notification No. 39/2001-CE deited 31.07.7001 , as amended ?

8. On perusat of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the retevant time. I find that

the Appeltant had opted for availing the facitity of re-credit, in terms of para

2C(a) of the said notification. The appetlant had fited re-credit apptications for

the period from Aprit, 2008 to May, 2010 for re-credit of Central Excise Duty

paid from PLA on ctearance of finished goods manufactured by them. The

refund sanctioning authority, after determination, restricted the re-credit

amount as mentioned in cotumn No. 6 of Tabte reproduced in Para 1 above and

rejected remaining claimed amount as mentioned in column No. 7 of Tabte ibid

and ordered for its recovery vide the impugned orders on various counts

mentioned in the impugned orders.

8.1 The Appettant has contended that Sponge lron and MS Bittets were

manufactured from lron Ore in the same factory and hence, they were etigibte

0

4
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for re-credit @75% as per St. No. 15 of Notification No. 39/2001-CE dated

31 .7.7001 , as amended but the sanctioning authority erroneously sanctioned

re-credit @75% in the proportion in which lron Ore was used in the

manufacturing of M5 bittets. The Appellant further contended that when the

notification ctearty stated that the refund shatt be admissibte @75% when the

product is manufactured from the lron Ore, attowing proportionate re-credit is

not tenable in law and the impugned orders are liabte to be quashed.

"2. The duty payable on value addition shall be equivalent to the amount

calculated as a percentage of the total duty payable on the said excisable

goods of the description specified in column (3) of the Table below

(hereinafter referred to as t}e said Table) and falling within the Chapter of the

said First Schedule as are given in the comesponding entry in column (2) of

the said Table, when manufactured starting fiom inputs specified in the

enrreqnondino enfrv in colrrmn 15) of the said Tahle in fa at the

rates specified in the conesponding entry in column (4) of the said Table :

TABLE

S. No. Chanter oI
the'First
Schedule

Description of goods Rate I)escrintion of
innuls for

mantfacture of
goods in column

I 2\ 3 (4) .5)
1 29 All goods 29 Any goods

2 3U All goods 56

3 33 All goods 56
4 34 AII goods 38 Any goods

5 38 All goods 34 Any goods

6 39 All goods 26 Any goods

7 40 'l 
lres, tubes and llaps 4). Ary goods

It 12 oi 73 All goods 39 Anv soods. other
t[.ra"n iron ore

). 't4 All soods l5 Any goods

\76 36 Any goods

11.

Y'
Electric motors and
generators, electric

ll Any goods

-Page No 7 of 11

9. I find that Notification No. 39/2001-CE dated 31 .7.2001 was amended

vide Notification No. 16l2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which altered the method of catcutation of

refund by taking into consideration the duty payabte on value addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was eligibte for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Appettant had claimed re-credit @75% in

respect of finat products manufactured by them in terms of St. No. 15 of Tabte

appearing at Para 2 of said notification, which is reproduced as under:

r)

I Any goods

Any goods

All soodslu.

-..-:
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S. No. Chaoter of
the'Fi rst
Schedule

IleScription of goods Rate Descrintion of
innufs for

manrifacture of
goods in column- (3)

I (2) 3 4) 5)
generating sets and pafis

thereot
t'2. 25 Cement or cement

clinker

't5 Limestone and
gypsum

t3. l7 or 35 Modiiied starch,/glucose '/5 Maize

14 lli Cocoa butter or powder

Iron and ucts

15 Cocoa beans

15 72or73 15 hon pre

16. Anv
chapier

Goods other than those
mentioned above in S.

Nos. 1to 15

36 Any goods

9. lt is pertinent to examine retevant findings recorded by the sanctioning

authority in the impugned orders, which are reproduced as under:

"The Superintendent of Central Excise Range - Gandhidham submitted that

as declared by the claimant declared in Form ER-6 ofthe respective months,

it is noticed that;

(i) the inputs i.e. iron ore and coal, have been used for manufacture of

Sponge Iron;

(iD the inputs i.e. MS Scrap (purchased from the other

manufactuers/units ) and Sponge Iron (manufactured in their own

factory), have been used for manufacture of MS Billets;

(iii) the inputs i.e. MS Plates (purchased from the orher

manufactuers/urits) have been used for manufacture of TMT/Round

Bars.

The Supedntendent of Central Excise Range - Gandhidham submitted that in

view of the facts as discussed above and as declared by the assessee in their

Form ER-6 for the respective months, it has been found that the goods

(Ch.72) manufactured/cleared during the period under consideration, have

been manufactured using the con'unon/mix inputs namely iron ore, coal,

sponge iron. MS scrap (i.e. inputs specified and non specified). Further, the

assessee has produced separate records of production, clearance, duty paid in

respect of finished goods manutbctured/cleared using the specified and non

specified inputs respectively and also produced the Certificate issued by the

Chartered Engineer regarding consumption of raw material and goods

manufactured,/cleared from sponge iron and other brought out raw

material/scrap i.e. specified and non specified inputs, for the period under

consideration, required as per the clarification dated 15.10.2008 issued by

CBEC. Thus, the refund claim is comput ed @ 75% for the goods produced

xwr/
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from the specified inputs and @ 39t'/o for the goods produced from the non

specified inputs under the category mentioned at Sr. No. 8/15 (as the case

may be) in the table inserted in para 2 of the Notification No. 39/2001-CE

dated 31.7.2001, as amended, on the basis of records/information produced

by the assessee and clarification issued vide CBEC letter no.101/18/2008-

CX3 dated 15.10.2008 and HQ letter F. No. V/16-83/MP/2005 dated

23.10.2008."

9.1 Considering the above findings as wet[ as tabte showing detaited

catculation in the impugned orders, I find that the sanctioning authority

determined re-credit amount @75% in respect of Sponge lron and Bittets

manufactured out of specified input i.e. lron Ore, in terms of Notification No.

33/2008-CE dated 10.6.2008. Further, the sanctioning authority determined re-

credit amount by considering value addition @ 39% in respect of MS Bittets

which were manufactured out of non specified input i.e. bought out scrap.

Apparentty, scrap is not [isted as specified input under Notification No.

33/2008-CE dated 10.6.2008. Hence, the Appettant is not etigibte for re-credit

@75% in respect of MS Bittets which were manufactured out of non specified

input i.e. bought out Scrap. I atso find that the Appellant had provided details

of goods manufactured out of specified input and non specified input duty

certified by the Chartered Engineer, as recorded in the impugned orders.

Considering the facts emerging from records, I hotd that the Appettant is not

etigibte for re-credit @75% in respect of lv\S BiLtets manufactured out of non

specified input. l, therefore, uphotd the impugned orders to that extent.

9.2 lt is further observed that in AppeaL No. 371 /2009, period invotved is

from Aprit, 2008 to March, 2009. During the period from 1.4.2008 to 9.6.2008,

the rate of value addition was @ 39% in respect of goods fatting under Chapter

No. 72 and 73, as provided under Notification No. 16l2008-CE dated 27.3.2008,

which was applicable during the material period. Further, vatue addition @75%

was introduced only with effect from 10.6.2008 vide Notification No. 33/2008'

CE dated 10.6.2008. Thus, the sanctioning authority has correctly determined

re-credit amount @39% for the period from 'l .4.2008 to 9.6.2008. l, therefore,

uphotd the impugned order No. 128-13912009'10 dated 25.8.2009 to that

extent.

9

10.

had

As regards the second issue, I find that the refund sanctioning authority

d re-credit of Central Excise duty under Notification No. 39/2001'

1, as amended, but had not sanctioned re-credit of Education

't
-r
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Cess and Secondary & Higher Education Cess on the ground that exemption

under the said notification was avaitable only to Centrat Excise Duty and the

said notification did not cover Education Cess and Secondary & Higher

Education Cess and hence, the appettant was not entitled for re'credit of

Education Cess and S.H.E Cess. On the other hand, the Appeltant has pleaded

that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the

Finance Act, 2007, atl provisions of Centra[ Excise Act, inctuding those retating

to refund, exemption wi[[ also apply to Education Cess and SHE Cess; that this

dectaration in the section leaves no room for doubt that Education Cess is a

duty of excise for the purpose of exemption notification.

10.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted uuder Seclion 5.A. of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioncd on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the l'inance Acts of2004 and,2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l ofthe Act of2004

and Section 126 of the AcI of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

tr/
)
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ILESH KUMAR)

Commissioner (Appeats)

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

10.2 By respectfutly fotlowing the above judgement, I hotd that the

appel[ant is not eligibte for refund of Education Cess and Secondary &. Higher

Education Cess. l, uphotd the impugned orders to that extent.

11. ln view of above, I uphotd the impugned orders and reject the appeats.

qffi anr <S fi G 3ifr-m sr frq-cru wts n-E+ + ftql' qrdr t r12.

17. The appeats fited by the Appeltant are disposed off as above.

<rtqrfis ,

I (

By R.P.A.D.

To,
M/s Mono Steet (lndia) Ltd,
Survey No. 374,

Village Dhamadka,

Tatuka : Anjar,
District : Kutch.

rFrt{fr
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2)

3)
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