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Arising out of above mentioned OIO issued by AdditionauJoinrDeputy/Assistant Commissioner, Central Excise/ST

/ GST, Raikot / Jamnaqar / Gandhidham .

:+ri-cr6a1' * cf-ara fiT aIff (rd sdr /Name & Address of tie Appellsnt & Respondent :,

M/s. Klaus Warron Fixtures Pvt Ltd lOth Milestone, Bhuj-Bhachau Highway, District - Kutch.

lg:irl;er1a{-d) t afud ai{ a?a ffifu-a ati fr:qgra crffi / qrfuF{sr + sfia 3{fffr EnR qi{ sqidr F,/
Any perion agF ievrd by this Ordcr-in-Appeal rnay lie an appeal to the approp ate aurhority in th'e followinB
lvay.

frHr ?la ,ffi{ Saqrd ela4 (.d .+dr6{ 3{qa-q .-{Iqrfufr{q + cR Jrq-"{, a"Aq jiq< ara JfuB-{fr , Iq44 6r u[{r 358
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Scction t]6
of tie Finance Act, 1994 an appeal lies to:-

affrrsr {arfifr t sEFrd €:fr xrFd frf;r rriq, arffq raqr.ia ?lffi a.i tars{ xffia prrarfurwr fi fte}q fr6, a-€
-di6;2,irR. t. q.n. rtfq.S. +t6r arfr ild! rr

The special belch of Customs, Excise & Sel1'ice Tax Appellate Tribunal ol Wcst Block No. 2, R.K. Puram, Ncw
Delhi in all malters relatiog to classlficatron aIC va.luation.
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Bhaumal Bhawen, Asarwa Almedabad 38OO I6ur case of appeals otlFf Lharl as mentionFd m para l(a) above
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(ii)

iid 3rftlffrrff,l99a Er !n{r B6 6} rc-uRTrt (2) rd (2A) + .ti.Tfd.J Sr rr& 3rqd, idrr{ l}{Jr'drdr, 1994, + B-{Ir 9(2)

a? 9(2A) + 6ad Eqifld .,n-.r{ s.T.-7 ;i ffr or shtt lti ls& {PI 3flXf,d, A;fiq :;crd rr.a :r:ro vrqm {v{ta), idrq
rflE ?f,s E{Rr 

qrft-d Jrhr 6r qftqi € ra 6t {3;r+i C ('sj nfi e-ffFra 6)-S qIGq 3it{ }qlrd 4.dr{r {Ftr{ I.Tf,d lr.rl
lqq#, Adrq racrE irdF, *,116{, +,1 lr{litq ;rFfiEflur al :ntsa qJ 6ri 6t fi{-er di srd -'irhr & qfr :fr flrr fr
€dE 6{dI6rrfi r /
the xnrreal under sub sccljun (2) and l2A) ul llre se(hon tl5 the Firlarr(e Acl lg(r_1, shall be filed In FDI ST.7 rs
r rr esciibed under Rulc 9 { 2l & 9(2Al ol fhe'Se i./lce Ta-\ RLr lcs, I qg4 trnd shall be ac( om parued bv a cop), o[ or(ler
Lf Commrssioner Central Excrse oi Comnriss,ooer, Ccnudl EXLIse {Appealsl (one of which shal be a cerulic(l
coDvl and coov of lie order oassed hv lhe Cumrnissi,,nrrauthorizinq the Assistanl ConuDlssloner ol lJePUty
Ccifiir issror rei'or' Central Excise/ Servi(e'ltDi 1o lrle tl,'' upp.!l bel()reIhe Appellate 'l rrbu nal.

frrr ?1i6, adm rdle 116 (ri i-{rf,{ 3rffi{ qiR}qh-{ET (&) i cfr 3{ri-mi i' qra-} d ffi{I i.cr alffi 3rEifurq

t944 Br IJRT 3sqq. t na+d, rf fr fffi-q Jft]fiq,{, 1994 61'.{m e3 + rdltd $-dF{ +f $ aqfi 4 t. fe vr*t qqft
3rffia qrfu-fi+r d 3{qrd 6G sflq ,.qr< a{6/tar F{ Frrr s l0 cffrra ( 109'.). 
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xi4 tti grfr+ fr*ft-a $, ut gatar, re
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yfu+adt
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(ii) ffic anr Sr ff 16 rrird {fi}
(ii0 taricr;nlM*F{fl6 t3r Jrd eq {6}{
- q?rd {6 f4 *r rrKr + z.Erra ffiq (t. 2) 3{QAra 2014 + 3ir$r t Ti ffi 3{ffi{ wffi * lrrrer
tr qttnhd FrJra 3rd (iri 3{ffd 6l r{;r& SJiri

For an appeal lo be tied beforr d:re CESTAT, under Secuon JSF of the Cent-ral Excrse Act, I944 whr.h rs also
,nade aDDlicable (o Servrce Ta-\ under Secton 83 ol the Finance Act. 1994. an aDDeal aeainst thrs order shall lle
befor e the Trrbu o al on Dar.rnent of I oq/o ol lhe d urv demalded wh er e dutv or duii and ienalw are tr drsoute. or
penalry. whcre penalry'alone ls rn dlspute. provlaed lhe amounr of pre 'deposrt 'payatile 

worild be subi'ecr rb a
i-eihnr.rf Rs I rICror es_ 

Under Ccntral Excise and Servrce Ta-\, _Dury ljemanded" sha]l mclude :

li) amounl determrned under Secuon I I D;
lil amount o[ erroneous Cenvat Crcdrt ta](en:
iuil amounr payable under Rule 6 ofthe Cenvht Credit Rules

Drovidea turber thal the orovrsrons of thrs Seruon shall nol aDDlv lo t}le stav aDDhcation and aooeals
pendmg before any appellare auttionty pflur lo the commencemenr of lhe Finance lNo:21 Ait, 20 l4

tTrr sr6r 6,!c tr rr 3ni6f :

Revision aDDlicatioD to Govertrnreot of India:
fs ]{Itrr # -q.dter"rqrfu6r ffifua Frfd ,i, a,"tq riqrd ?F6 :rFjftrq, r ggc fi trRr 358-E * qaraqfar6 i
rdd-dr{{ sffid. ffrd {rcFR, fdfiergr 3{ri{d ffi. Ba mr"ra, {irE EiTr4, hfr dft-d. fi{d frq eEd, {€e ffri i-$
ft.-ff- r roool. +1Eiqr ar *r.t I
A revlsron aDDhcation lies to the Under Serrerarv. lo t}te Covernment ol lndla. Revislon ADohcabon tln
Minrstrv ol Friran(e. Dcoartment of RevFnue. 4t}l tloor Jrevan Deeo BuLllins. PierliamEni slfeEi-Niw'niiiii'
I 1000 l-, under Section 35EE ol the CEA 1944 in respeca of tl:re tollou{ng rase, "governed by firsl pr6vrso to sul)
section lll oI Sectjon 358 ibid:

qft frrd + fu'S frqrd S rrrFd t, wr qrsra l+-€t era 6t lfiSl 6r{ere € aisR ,t6 t qrfrrJrfr s'dkl;T qr E-S l{;q
+nsri qr fu{ f+d a-s aisn ry t 6rt aeir ir5 qrrrwa * dt'na. ur fa.ff riER rE ,i qi }kriq txrfr+ sdw{ur + d}{rd,
ftTft Errsrfr qr i-fifi eI3T{ z16 i qra + {+gra} rre-d r ri
ln qase o[ any loss o[gooas, where 6e loss eccurs in tr-a!]sit from a factorv to a warehouse or to another factory
or irgm Qne Warehouiie to anoth,er during the cor.trse oI processing of th"e goods in a waiehouse or in storage
wnelner tn a laclory or lIl a walenousf

air{d.+-drE{ ffir.{rE qr$-d-61ffia 6{ G^Erd fi-Effior d wrra 6Et nrd q{ rrfi rrg +-dT{r r.!r{ 6+giE (irio +
Frffd fr, Jl srr[fr + dr6{ ft'fi nte qr eI{ 6t furd A Js t| /
In i ase.of rcpate of duty oJ excrsc 9n goods.exporled ro any cou_ntry or terrltory oursrde India o[ on exclsable
malellal UseO ln Ule manulacrure ol lile goods whlch aie exporled to any (ountrY or lerntory oulsldc lndra.

q? racrd lt6 6r errrdra fr(, E- elrfd t dr{{. "iqrd 
qr r{Id +1qrd ffra frTr arqr Ar i

ln case of{oods e*por ted ourside Indra eipor t to Nep}l or Bhutan, wrhoui pat;;nt of duty

qFF'+a r.rrc +, rclr(d etffi A. ryldla + Rrr on g€ itrc 9€ Jftff'{n cri {{re trRE crdqrdt +- 6d aET 6r at t
itl t€ gr*r sl rn{ra tyftat i. ism fu JrFtfr{x la. z), rq,ls fi rrRr ro9 + ({m B-{d €r 716 ar{to J{:rdI uqrqrfifr
rrr qr qr< ii crltd Bir ir(. tt/
Credrl of any dLrl./ allowed Io be ulilved lowards oaymenl of excrse durv on fmal Dr oducts Llnder the Drovrslons
of lhis Act oi the-Rules made rhere under such o'rdar rs Dirssed bv the'Commisslbner (Appeals) on ol aJrer, the
dale sppoinled under se(. 109 of Jre FLnarce (No.2) AcI,1998

ffif+a J{rd-{a 6r d cfiiqi qtr{ {irrqr EA 8 t, dt 6I Adrq rarrrc;d ?ftr (3{*d)B{rqrd-&,200 r, + fr{ff 9 + 3{dlrd
hfiifrq t, fl Jrerr + dtsur + 3 er6 + nirrfd fi dd afrr' r rrrt+a-nrica t' qrq {d Jnaq { xQ-d3reerAAnfAqr
d-el'a fi A qG('r sFr { Affi+ 5vn qa aF;G-ra, 1944 +I trRr 35-EE * afa fiqifra era 6r lrqr{rrfr + STFT +
dTq{TR.6ficfas rd6r A f6('t i
The above apphcatiun shall be made lir dLlphcate m Form No EA 8 as sDecrlled under Rule.9 of Cenu a.l Dxclse
(Appeals) Rtfes,2001 wrtlrn 3 mortths flom the (late on whi.h the drder soueht to be aDDeded aeamsi is
co'nirn u n icated and shall bc ir.curnpanred bv fwo r oples ea.lr ol rhe OIO and Orde'r-ln-ADDeal. lt should also be
ar compalied by a ( opv of TR h Cliall;rn t viilencrng palrrnrnt o[ prescrrbed fee as prescfibcd under Ser^uon l5
9E of CEA, 1944, under lra]or Head of Ac( ount.

qfrfierrrr Jnird + TFr ftq1Rfud ftutft-d ?lF6 fi xerf{l & "nA drfd! r

ifr iara r6fl a-6 arc rra Ul r{d rfl dh Fq4 2oo/ fl rfrkna f#qr "rrc:tr 
q? rsra fra ('6 .{rs Fqa d.?rfl 6t

d 5qi I ooo J 6r ,Irrara fr-qr (r 
I

The re!1sron aDolidation shall be accomDanled bv a lee ol'Rs. 200/ where Lhe amount mvolved in Ruoees Un(
Lac or Iess and Rs. I000/ where the;)rirollnr in,iolved rs more Lhah Rupees One Lac.

zrfi rs ]nhr t +B ra rrht +r rqrdrr 6 d raA6 rd sreer t ti( ?tEn 6I {rl?Ird, ftrsrd ra t i$-qr 3rfrr affa I ifl
res i. e 6q efi 6r h.ff qA fiE S rn-r + ftn qert+zG JTffirq arifu-+tst 6t r.+ lrqi qt qifrq +r16rt +l (fi xrira
ftqr arm B"t / ln casc, the order (overs va.rrous umbcrs ol ord(r tn orlgmal, [ee for each O IO shottld be
pajd rn *te aforesard martner, nolwj!hstandmg tlr_e facr _thal. llle ong.appeal tq Oe App-elant Trib^unqlol. thl orle
5pp-Laaridn ao afiafanG at Gont. As rhC case m-ay be. is filled to avoid Siflptoria worli U excisin8 Rs. I lal<h tee ot
Ps' IoO/- tor each

qlnsrifud;qrqrtrq ga3{frfr{fl, 1975, + Jasfr I + 3lgsR {fr lnerr (.d l{rra 3ntrr €r cfr tr{ Eiliftd 5.50 {Td 6r
aqrqr+q l!i+ tfr-c dfu 5tdr {G\. | /
one coor/of aoolication or O.i.O. as the case mav Le. and lhe ordpr of l}le adiudicatine aulhor rty shall bear a
rourt fde' st.mp of Rs.6.50 as prescobed under Schedule I m I eI ms of the Courl Fee AclJ 975. as amended

frqr lra. idq saqrd ?16 lti S-dr+a lrq-frq ;ararft+rur lmr$ Eftl) 1M, 19s2 d Effid r'd 3rq riEFlrd sitrdt
+l sFhfia +ri ara ffi f,r ]it{ ,fi eqrf, 3rr6ltd Bqr arAt !
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also mvited to tl.e rules coverrnq dlese and othfl related matters contained in the Customs, Excise
Appellate Tribunal (Proced r e) Rules. 1982.

(G) qrfilErtt 6i 3l{td arfa-d eFIi $ irefiia aqrq6, ft-€{d lii{ a-A-.r.rfr qrdtrat h fi(., srqrdrrfr iainJfu adrr5.
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Appeal Nos V2lEA2l84-98i RAJ/2010

:: ORDER-lN-APPEAL ::

The Deputy Commissioner, erstwhite Centrat Excise Division,

Gandhidham has fited Appea[ Nos. V2/EA2/84-98/RAJ/2010 on behalf of the

Commissioner, erstwhite Central Excise, Rajkot (hereinafter referred to as

"Appellant Department"l in pursuance of the direction and authorization

'issued under Section 35E(2) of the Central Excise Act, 1944 against Refund

Orders, as per detaits given betow, (hereinafter referred to os "impugned

orders") passed by the Deputy Commissioner, erstwhite Central Excise Division,

Gandhidham (hereinofter referred to as "refund sanctioning authority") in the

case of M/s Ktaus Warren Fixture Pvt Ltd, District - Kutch (hereinafter referred

to os 'Respondent').

st.

No.

AppeaI
Nos.

Refund

Order No.

& Date

Period Refund ctaim
amount
(in Rs. )

Refund

Sanctioned
Amount
(in Rs. )

4 6

1 84-921

2010

253t7009-
'l 0 dated
17.3.2010

January,2009 6,46,783/ - 3,90,713/ -

254t7009-
10 dated
17.3.?UA

2,70,O34t - 2-,56,761/ -

259 to
265/2010
dated
27.3.7010

March,2009
May, 2009 to
June,2009,
Oct-2009 to
January, 20'10

50,08,553 / - 38,53,015/-

93-96/
2010

768t2009-
10 dated
76.3.7010

Aprit, 2009 5,49 ,621 I - 3,38,228t-

269 /2009-
10 dated

76.3.2010

Juty,2009 7,28,296t- 4,38,380/-

770t7009-
10 dated
26.3.2010

August,2009 7,58,682/ - 7,50,174t-

771/2009-
10 dated
76.3.2010

September,
2009

4,86,385t- 4,43,917/ -

3 97 -98 /
2010

9 /2010-11
dated
19.4.201-4

February,
2010

8,59 ,212t - 7,73,315t-

10t2010-11
dated
19.4.2010

March,20'10 17 ,61 ,765 t -35,26,351/-

1.1 Since issues involved in above mentioned appeals are common, I take up

a[[ appeats together for decision vide this common order.

*
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Appeal Nosr V2lEA2l84-98/RAJ/20'1 0

2. The facts of the case, in brief, are that the Respondent was engaged r,,

the manufacture of Bathroom Fittings, Compressor Parts and Engineering Goods

fatling under Chapter Nos. 84 and 74 of the Central Excise Tariff Act, 1985 and

was hotding Central Excise Registration No. AACCK3740JXM001 . The Respondent

was avaiting benefit of exemption under Notification No. 39/2001 -CE dated

31 .07.2001 , as amended (hereinafter referred to as 'said notification'). As per

scheme of the said Notification, exemption was granted by way of refund of

Central Excise duty paid in cash through PLA as per prescribed rates and refund

was subject to condition that the manufacturer has to first utitize atl Cenvat

credit avaitable to them on the last day of month under consideration for

payment of duty on goods cleared during such month and pay onty the balance

amount in cash. The said notification was subsequently amended vide

Notification No. '1612008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008, which attered the method of catcutation of refund by taking

into consideration the duty payable on vatue addition undertaken 'in the

manufacturing process, by fixing percentage of refund ranging from 157o to 75o/o

depending upon the commodity.

2.1 The Respondent had filed Refund apptications for the period as

mentioned in cotumn No. 4 of Table above for refund of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA as

detaited in cotumn No. 5 of Tabte above in terms of notification supro on

clearance of finished goods manufactured by them.

2.2 On scrutiny of refund appt'ications, it was observed by the sanctioning

authority that,

(i) the Respondent was eligibte for exemption only at the rates

prescribed vide Notification No. 1612008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Respondent was

not entitted to refund of futt amount paid through PLA.

(ii) exemption under the said notification was avaitabte on[y to

Centrat Excise Duty and the said notification did not cover Education

Cess and Secondary &. Higher Education Cess and hence, the Respondent

was not entitled for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority vide the impugned orders sanctioned refund

amount as mentioned in cotumn No. 6 of Tabte above and rejected remaining

ctaimed amount.

4

t
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Appeal Nos: V2IEA2/84-98/RAJ/201 0

-5-

4. The impugned orders were reviewed by the Appetlant Department and

present appeals have been fited, inter-olia, on the grounds that,

(i) The impugned orders are not correct, [ega[ and proper. The

Adjudicating Authority despite observing that the assessee has

replaced basic machinery like lnduction furnace, Die cast'ing machine

and core blowing machine, has granted refund under Notification No.

39/2001-CE dated 3'l .07.2001 .

(ii) As per the ctarification issued vide Board's Circutar No.

110/21 12006-Cx.3 dated 10.07.2008, the addition in ptant &

machinery can be atlowed only to enhance the quatity of products or

for efficiency gains. However, in the present case, it appears that

the assessee conceined has replaced the entire set of ptant and

machinery inctuding the machinery [ike lnduction furnace, Die

casting machine and core btowing machine. The very fact the

assessee could commence the commerciaI production onty on

31.12.2005 i.e., on the cut-off date for availing the benefit of

Notification No. 39/2001-CE and had to reptace these machinery to

manufacture their finished goods, suggests that the Adjudicating

Authority should have examined the ctaims property. lnstead the

Adjudicating Authority had sanctioned the refund ctaims based on

the Chartered Engineer's certificate and without examining as to

why the assessee had to reptace this basic machinery after

instatlation of the same and starting commercial production onty on

31 .12.2005.

(iii) lt has been ctarified vide CBEC's letter No. 110/71 /2006-Cx.3

dated 10.07.2008 that "where o unit introduces o new product by

installing fresh plant, machinery or capital goods after the cut off

dote, in such a situation, exemption would not be ovoiloble to this

new product. The said new product would be cleared on payment of

duty, as applicable ond seporote records would be required to be

maintained to distinguish production of these products from the

products which are eligible for exemption " Thus, it is ctear that

benefit of the Notification No. 39/2001CE dated 31.07.200'l cannot

be extended to the goods manufactured from the ptant and

machinery instalted after 31.12.2005. ln the present case, the

has instalted basic machinery like lnduction furnace, Die

asti n ine and core btowing machine after the cut-off date i.e.

t L,
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31.12.2005. Hence, the go.rds manufactured with the hetp of above

machinery are not etigibte for benefit under the Notification No.

39/2001-CE dated 31.07.200'l as the same were manufactured after

instalting the fresh machinery tike lnduction Furnace, Hydrautic

Gravity Die Casting Machine anC Automatic Core Btowing machine

after 31.12.2005.

5. The Respondent vide letter dated 8.6.2010 filed Cross Objection,

inter alia, contending th at,

(i) The adjudicating authority erred in hotding that the Respondent

is not entitted to get refund of the duty so paid other than by Cenvat

credit and the same over and above 36% of total duty paid in terms of

Para 2 of the Notification No. 16l2008-CE dated 27-3-2008 as amended

from time to time. The adjudicating authority erred in holding that

refund of Education Cess and Secondary &. Higher Education Cess is not

permissibte even though paid through PLA. The impugned order is

misconceived both on facts and in law to the extent of denial of refund

ctaim of the Excise Duty and refund of Education Cess and Secondary &

Higher Education Cess. Since the impugned order is contrary to the [aw,

the same'is required to be set aside to the extent of denial of refund.

(ii) The adjudicating authority faited to appreciate the fact that the

Hon'bte Gujarat High Court in the case of SAL Steel Ltd. vs. Union of

lndia in SpeciaI CiviI Apptication No. 6299 of 2008 dectared the

Notification No. 16/2008-CE as unconstitutional and uttra vires and

withdrawn the said Notification. Hence, they are entitled to get refund

equat to duty so paid through PLA other than Cenvat cred'it.

(iii) The adjudicating authority erred in denying refund of Education

Cess & Higher Education Cess on the ground that the same is not Excise

Duty. The Adjudicating authority failed to appreciate the fact that

Education Cess charged on the excisabte goods is etigibte for refund as

Education Cess and Secondary and High Secondary Cess is excise duty. ln

the following case [aws, it is hetd that Education Cess is in nature of

piqgy back duty and is etigible for refund in area based exemption:

(a) Pan Parag lndia Ltd. - 2009 (247\ ELT 927;

(b) Bharat Box Factory Ltd. V/s. CC-E. - 2007 (214) ELT 534 (T).

(iv)

after

The Deputy Commissioner rightly sanctioned the refund ctaim

considering letters/reports of the Range Superintendent,

a\F
.v,_.
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Certificate dated 26-2-2009 of Chartered Engineer and Circular dated 10-

7 -2008. The Appettant erred in stating in Grounds of Appeal that the

Respondents reptaced the entire set of plant & machineries without

bringing any materiats to substantiate their ctaim. They had produced

the list of machineries reptaced during the disputed period for better

quatity of the production as wetl as efficiency. They had instatled Ptant

&. Machineries of Rs. 23.77 Crore at the time of commencement of

production on/or before 31.12.2005. Out of Rs.23.77 Crore, they had

reptaced the machineries of vatue Rs.0.69 Crore which shows that they

had not reptaced the entire Ptant & Machineries. They had reptaced

induction Furnace, Die Casting Machine and Core Blower Machines which

does not mean that the entire plant and machineries of the factory have

been changed. That the Department has not adduced any evidence

showing enhancement of the instatted production capacity as wetl as

introduction of new product line by instalting new ptant & machineries.

The Appeltant has not disputed the certificate of Chartered Engineer. ln

such circumstances, the attegation of the Department without any

evidence is perverse and itlegat. ln the case of Mangal Textite Ltd. - 2004

(171 ) ELT 160 (Gujarat), the Hon'ble Gujarat High Court has hetd that

the opinion rendered by competent experts should not be distodged

without bringing on record any opinion of other quatified persons, so as

to disptace the opinion of the Professional Experts.

(v) That the Circutar No. 'l 10/21 12006-CX dated 10-7-2008 supports

the Respondents' case. Point No.2 of the Circular clarifies that the

benefit of the said Notification shoutd not be denied if there is no

increase in the capacity of production. lt is clarified that if the instatted

machineries upgraded to increase the efficiency of machineries by using

auxitiary equipment or replacement of some parts or spares which

enhance the quatity of products or for efficiency gains, the benefit of

the said Notification shoutd be extended. There is no new product which

have been manufactured by them, which was not declared by them as

required under the said Notification. They had dectared Bathroom

Fittings, Engineering ltems and Buitding Hardware as their final products

and throughout the period, they had manufactured said products onty

and no other new final products. Hence, there was no breach of the

terms and conditions of said Notification on account of reptacement of

pLant Machine

6<f{mr

ry for manufacture of the fina[ products.
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6. The Appeats were transferred to catlbook in view of pendency oi

appeats fited by the Department against the Orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'bte Supreme Court. The said appeats were retrieved from catlbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and have been taken up for disposat.

7 " Hearing in the matter was scheduled in virtual mode on 8.6.2021 ,

30.6.2021 and 15.7.7021 and communicated to the Appettant Department vide

email and to the Respondent by Speed Post at the address mentioned in Cross

Objection. However, no consent was received from the Respondent nor any

request for adjournment was received. No one appeared on behatf of the

Appettant Department. l, therefore, take up the appeats for decision on merits

on the basis of avaitable records and grounds raised in Appeal Memorandum and

in Cross Objection.

B. I have carefully gone through the facts of the case, impugned orders,

submissions made by the Appeltant Department'in grounds of appeats as we[[ as

in Cross Objection fited by the Respondent. The issues to be decided in the

present appea[s are whether,

(i) the Respondent is etigibte for benefit of Notification No. 39/2001 -

CE dated 31 .7.2001 , as amended in respect of goods manufactured out

of ptant and machinery instalted after cut off date of 3'1 .12.2005 ?

(ii) the Respondent is etigibte for refund of Central Excise duty at fu[[

rate of duty or at the rates prescribed vide Notification No. 1612008-CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(iii) the Respondent is eligible for refund of Education Cess and

Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001 -CE dated 3'l .O7.7001 , as amended?

9. On perusal of the records, I find that the Respondent was avaiting the

benefit of area based Exemption Notification No. 39i 2001-CE dated 31 .7.7001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed under said notification which was subsequentty modified vide

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated '10.06.2008. The Respondent had fited refund apptications for various

period for refund of Centrat Excise Duty, Education Cess and Secondary and

Higher Education Cess paid from PLA on clearance of finished goods

B

t /
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manufactured by them. The sanctioning authority, after determination,

part'ialty rejected refund amount vide the impugned orders on various counts

mentioned in the impugned orders.

9.1 The Appeltant Department retied upon Board's [etter No. 110/21 12006-

Cx.3 dated '10.07.2008 to contend that benefit of the Notification No. 3912001-

CE dated 31 .07.2001 cannot be extended to the new product manufactured

from the ptant and machinery instatled after 31.12.2005. The Appettant

Department further contended that the assessee had instalted basic machinery

like lnduction furnace, Die casting machine and core btowing machine after the

cut-off date i.e. 31.12.2005 and hence, the goods manufactured with the help

of above machinery are not etigibte for benefit under the Notification No.

39/2001-CE dated 31.07.2001 , as amended.

9.2 The Respondent has contended that there was no new product which has

been manufactured by them, which was not dectared by them as required

under the said Notification. They had dectared Bathroom Fittings, Engineering

Items and Buitding Hardware as their finat products and throughout the period

they had manufactured said products onty and no other new final products.

Hence, there was no breach of the terms and conditions of said Notification on

account of replacement of plant and Machinery for manufacture of the final

products. The Respondent further contended that they had reptaced p[ant and

machineries vatued at Rs. 0.69 Crore out of totat instatted ptant and

machineries of Rs. 23.77 Crore at the time of commencement of production

on/or before 11.12.2005, which shows that they had not reptaced the entire

plant & machineries, as alleged by the Appettant. The Appettant has not

adduced any evidence showing enhancement of the instatled production

capacity as wetl as introduction of new product tine by instatting new ptant &

machineries. The Appettant has also not disputed the Certificate issued by the

Chartered Engineer and hence, the altegation of the Department without any

evidence is perverse and ittegal and retied upon case law of Mangal Textite Ltd.

- 2004 (171) ELT 160 (Gujarat).

10. I find that the Respondent had instatled new machineries viz. lnduction

Furnace, Gravity Die Casting Machine and Automatic Core Blowing Machine

after 31.12.2005 in place of otd machineries vatued at Rs. 1,36,64,408/-, as per

findings recorded by the sanctioning authority in the impugned order. The

sanctioning authority atso found that instatlation of said new machineries had

no increase in the production capacity.,.-

\2
v
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10.1 ln backdrop of the above facts and on examining the provisions ot

Notification No. 39/2001-CE dated 31 .7.2001 relevant to the present case, I

find that the said Notification granted exemption by way of refund of Central

Excise duty paid in cash througlr PLA. The said notification prescribed cut-off

date of 31.12.2005 for commencement of commercial product'ion in order to be

etigibte for exemption under said notification. I further find that quantum of

benefit under said notification depended upon investment in plant and

machinery i.e. unit having investment up to Rs. 20 crore was etigibte for refund

upto twice the investment and unit having investment above Rs. 20 crore was

etigibte for exemption without any limit. There was no bar in the said

notification for instatlation of ptant and machinery after cut-off date. I find

that the Respondent had set up the unit with original vatue of investment of

Rs. 23,77,75,835/- in plant and machinery as per Para 1 of the impugned

orders. 5o, the Respondent was etigibte for exemption without any limit and

there is no undue advantage to the Respondent by instatling said machinery

after cut-off date. I find that the Respondent has produced Chartered

Engineer's Certificate dated 26.2.2009 before me, which was also produced

before the Department at retevant time, wherein it has been certified that

instaltation of the machineries in dispute has no impact on the total installed

capacity of the whote ptant. The adjudicating authority has atso observed in

the impugned orders that instat[ation of nerv machineries after cut-off date of

31 .17.2005 had not resutted in increase in the production capacity. The

Appettant Department has not brought on records any evidence to the effect

that instaltation of said new machineries resulted in increase in their

production capacity. ln that view of the matter, replacement of otd

machineries instatted prior to cut off date of 31.12.2005 with new machineries

after cut off date woutd not make the Respondent ineligible for benefit of

Notification No. 39/200'l -CE dated 31 .7.2001 , as amended.

10.2 I rely on the Order passed by the Hon'ble CESTAT, Ahmedabad in the

case of Rudraksh Detergent & Chemicats Pvt. Ltd reported at 2010 (260) E.L.T.

469 (Tri. - Ahmd), wherein it has been hetd that.

"5.1 We have considered the submissions and perused the records. The

respondents are eligible lor the benefit of Notification No. 39/2001-C.E., dated

3l-7-2001, is not in dispute. The appellant have only challenged the Ld.

Commissioner Appeals' order, setting aside the lower adjudicaling authority's

order to the extent of denial of 50% refund on the production of detergent bars

in case of order No. 91/2008, dated l2-6-2008. The contention ofthe appellant

is that the respondent have installed onc silo, one vibrator sieve, one weigh

dropper, vapor separator, cyclone and sigma mixture for manufacture of
detergent bars after 31-12-2005 and rnstallation of one sigma mixture oi
production capacity of 3900 after 3l-12-2005 is in addition to a sigma mixture

J^
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of equal capacity already installed in the factory prior to 31-12-2005, has lead
to enhancement in production capacity. This issue has been dealt with by the
ld. Commissioner (Appeals) at length in para 1 I .1 to I 1 .5 and gave cogent
findings that the installation of the aforesaid equipment has not led to any
enhancement of the production capacity. The aforesaid equipments were only
to improve efficiency, to ease the problem of storage and handling of raw
materials. The learned Commissioner (Appeals) in para 1 1.3 of order-in-appeal
found that :

"On perusal of the declaration filed in Annexure-l giving information
relating to installation of machinery on or before 31-12-2005 and after 1-

12-2006, I find that One Silo Mixer of 23 M3 capacity and one

VibroSeive of 3.7 M3lH were installed to take care for any change in
iormulation. One weigh hoper of 1.35 M3 was added after removing the

conveyor which fed the two mixtures since it created the quality probiem

and now each feed each mixer. Further, one cyclone was replaced since

the earlier one was not working efficiently. Lastly, one Sigma Mixer of
3900 Liters was added to enable easy change in formulation.

Further, Shri Mahendrakumar H. Trivedi, Chartered Engineer vide his

Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that "Installed Capacity of Detergent Bards is

determined by the capacity of the Plodder, Stumpers and llrapping
Machines. Since there are no addition to these three equipments, the final
installed/production capacity remains at the original installed capacity

of 7 5000 MTs per annum as on 31- I 2-2005. "

Further. I find that the basic use of installed machineries is to handle the

problem of storage of raw materials, increase efficiency of the installed

machinery and to facilitate easy change in formulation. I also find that it is a

fact that there is no addition to the already installed capacity i.e. 75,000 Metric

Tones and the said fact has not been refuted by the lower Authority in his

order."

The department didn't challenge the findings of the lower adjudicating

authority. Revenue could not produce any document or any evidence which

shows enhancement of production capacity. The Revenue has also placed

reliance on clarification on Point No. 1 issued by letter F. No. 110/21i2006

CX3, dated 10-7-2008. Since there is no change in installed capacity the

Board's clarification is not relevant to the instant case. The leamed

Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid

Board's clarification wherein it has been clarified that as long as there is no

increase in the capacity of production and alteration or addition are made to

enhance the quality of the products or for efficiency gains the benefit of
notification shall not be denied. Therefore, we do not find any infirmity with

the leamed Commissioner (Appeals) order. The appeal is devoid of merits.

Therefore, the impugned order is upheld and the appeal of the Revenue is

dismissed to the above extent."

10.3 The above Order has been upheld by the Hon'bte Supreme Court as

rted in 2019 (368)ELr4341 (SC).

l:---t
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I find that Lower Authority vide his impugned orders have not adduced any

findings to counter the appellants above arguments and the Chartered Engineer

certificate.
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11. I have atso examined Board's instruction issued vide letter F.No.

'110/7'l/2O06-CX.3 dated 10.7.2008 relied upon by the Appettant Department.

The retied upon portion of the said letter is reproduced as under:

Comments : There would be two situations. First is that where a unit

introduced a new product by installing fresh plant, machinery or capital

goods after the cut off date in such a situation, exemption would not be

available to this new product. The said new product would be cleared on

payment ofduty, as applicable and separate records would be required to be

maintained to distinguish production of these products from the products

which are eligible for exemption.

The other situation is the one where a unit starts producing some

products (after the cut off date) using the plant and machinery installed upto
the cut oi'f date and without any addition to the plant and machinery. For
example, in case of plastic moulded products a unit may commence the

production ofdifferent products simply by changing the moulds and dies. In
that case the unit would be eligible for the benefit of Notification because

the plant and machinery useC for manufacture has remained the same. In
this connection, it is further clarified that for the purpose of computing the

original value of plant and machinery, the value of plant and machinery
installed on the date of commencement of commercial production only shall

be considered. "

11 .1 Vide above, the Board has clarified that in case a unit introduces the

new product by instalting fresh ptant and machinery after the cut-off date i.e.

31 .'12.2005, in such a situation, exemption wou[d not be availabte to the said

new product and the said new product would be cteared on payment of duty as

appticable. lfind that the Appetlant Department has not brought on record any

evidence in support of their contention that new product was manufactured by

the Respondent from new machineries instalted after the cut-off date of

31.12.2005. Further, the adjudicating authority in the impugned orders

observed that the Respondent had introduced new products after 31.12.2005

but the same were manufactured from the ptant and machinery instatled

before 3'1 .12.2005. lf that be the case, then the Respondent is etigib[e for

benefit of Notification No. 39/2001 -CE dated 31 .7.2001 , as amended in view of

ctarification issued by the Board vide letter reproduced supra. l, therefore,

discard the contention of the Appeltant Department as devoid of merit.

12. As regards contention of the Appetlant Department that the addition in

plant & machinery can be atlowed onty to enhance the quatity of products or

for efficiency gains but the Respondent replaced the entire set of plant and

machinery, I find that as per facts emerging from impugned orders, original

t-l
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vatue of investment in ptant and machinery before the cut-off date of

31 .12.7005 was Rs. 73,77,75,835/-. The Respondent instatted new plant and

machinery valued at Rs. 1,36,64,408/- reptacing old machineries. Thus, it is

factualty incorrect that the Respondent had reptaced entire set of ptant and

machinery, as rightty pteaded by the Respondent. Even otherwise, instattation

of new ptant and machinery had not resutted in increase in production capacity

of the Respondent as hetd in para supro. Thus, contention of the Appettant

Department is without any merit and accordingty discarded.

13.1. I find that Notification No. 39/2001-CE dated 31.7.2001 was amended

vide Notification No. '1612008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catculation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15Yo to 75% depending upon the commodity. Thus, a manufacturer

was etigible for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'bte Gujarat High Court in the case of SAL

Steet Ltd & Others-2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'ble Supreme Court of lndia vide judgement dated72.4.2070 passed in the

case of Union of lndia Vs. WF Ltd &, Others as reported in2020 (372) E.L.T. 495

(S.C.). The Hon'bte Apex Court has hetd as under:

*14.3 As obscrved hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the reliurd of the excise duty. However, it is clarified by the subsequent

ns thal the relund of the excise duty shall be on the actual excise

il
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13. lt is further observed that the Respondent has ctaimed in Cross

Objection dated 8.6.2010 that the sanctioning authority erred in restricting the

refund by fottowing the amendment made in Notification No. 39i 2001-CE dated

31-7-2001, ignoring the decision rendered by the Hon'bte Gujarat High Court in

the case of SAL Steet Ltd. vs. Union of India in Speciat Civit Apptication No.

6299 of 2008, wherein the Hon'bte Court dectared the Notification No.

16/2008-CE as unconstitutiona[ and uttra vires and withdrawn the said

Notification. Hence, they are entitted to get refund equat to duty so paid

through PLA other than Cenvat credit.
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duty paid on actual value addition rnade by the manufacturers undertaking

manufacturing activities. 'Iherefore. it cannot be said thal subsequent

notificationsiindustrial policies arr: hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrinc of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned belore the respective l{igh Courl can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Government to

provide excise duty exemption only in respect of genuine manufacturing

activities canied out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take av/ay any vcsted right confened under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods-

15. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppcl, the same is to be appiied retrospectively and

they cannot be said to be irrational and/or arbitrary.

t
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16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOWED. The

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

13.2 By respectfutly fotlowing the above judgement passed by the Hon'ble

Supreme Court in the case of Union of India Vs WF Ltd &. others, I hotd that the

Respondent is etigibte for refund of duty only at the rates prescribed under

Notification No. 16l2008-CE dated 27.03.7008 and Notification No. 33/2008-CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphotd the impugned orders to that extent.

14. The Respondent has further contended that the sanctioning authority

erred in not sanctioning refund of Education Cess and Secondary & Higher

Education Cess on the ground that exemption under the said notification was

avaitabte onty to Central Excise Duty and the said notification did not cover

Education Cess and Secondary &. Higher Education Cess. The Respondent

contended that the sanctioning authority erred in appreciating that Education

Cess is eligible for refund as Education Cess and Secondary and High Secondary

Cess were charged on the excisabte goods and the same were excise duty and

relied upon case laws of (a) Pan Parag lndia Ltd. - 2009 (247) ELT 927 and (b)

Bharat Box Factory Ltd. - 2007 (214) ELT 534 (T), wherein it has been hetd that

Education Cess is in nature of piggy back duty and is etigibte for refund in case

of area based exemption notification.

14.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no tonger res integro and stand decided by the

Hon'ble Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (5C), wherein it has been hetd that,

*40. Notification date d, 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5,A. of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

of 1978. It was questioned on the ground that it provided for limited

y under the Acts referred to therein. There is no reference to the

dI
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Finance Act,2001 by which NCCD was imposed, and the Finance Acts of

2004 and,2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts o12004 and 2007 in the nature of

the duly of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act.

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 91 ofthe Act of2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a ref'erence to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they camot be said to

have been exempted. The Iligh Court was right in relying upon the decision of

three-Judge Bench of this Courl in Modi Rubber Limited (supra), which has

been followed by another three-.ludge Bensh of this Court in Rita Textiles

Private Limited (supra). "

14.2 ln view of the above, I hotd that the Respondent is not etigibte for

refund of Education Cess and Secondary & Higher Education Cess. l, uphotd the

impugned orders to that extent.

15. ln view of above discussion and findings, I hotd that,

(i) The Respondent is etigibte for benefit of Notification No. 39/2001-

CE dated 31.7.2001 , as amended in respect of goods

manufactured out of plant and machinery instalted after cut off

date of 31 .12.2005.

(ii) The Respondent is etigibte for refund of Central Excise duty not at

fut[ rate, but at rates prescrihed under Notification No. 16/2008-

CE dated 27.03.2008 and Notification No. 33/2008-CE dated

10.06.2008.

(iii) The Respondent is not etigibte for refund of Education Cess and

Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001 -CE dated 31 .07.2001, as amended.

)
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16. ln view of above, I uphotd the impugned orders and reject the appeals

fited by the Appettant Department. I also reject the Cross Objection fited by

the Respondent.

qffi rr<r <f ft G 3rffi +r ftrar<r Bqt$ a-ffh t ftTr qmr tl
The appeats fited by the Appettant are disposed off as above.

17.

17.
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Com missioner
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To,
M/s Klaus Warren F'ixtures Pvt Ltd
1oth Mitestone,
Bhuj-Bhachau Highway,
District - Kutch.
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