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Appeal Nos' V2IEAZIBA-SB/RANZ010
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:: ORDER-IMN-APPEAL ::

The Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham has filed Appeal Nos. V2/EA2/84-98/RAJ/2010 on behalf of the
Commissioner, erstwhile Central Excise, Rajkot (hereinafter referred to as
“Appellant Department”) in pursuance of the direction and authorization
issued under Section 35E(2) of the Central Excise Act,1944 against Refund
Orders, as per details given below, (hereinafter referred to as “impugned
orders") passed by the Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham (hereinafter referred to as “refund sanctioning authority”) in the
case of M/s Klaus Warren Fixture Pvt Ltd, District - Kutch (hereinafter referred

to as ‘Respondent’).

S 1A

Sl. | Appeal Refund Period Refund claim | Refund
No. | Nos. Order No. amount Sanctioned
&t Date {in Rs.) Amount
{in Rs.)
1 2. 3. 4, 5. b.
1. | 84-92/ 253/2009- January,2009 6,46,783/- | 3,90,713/-
2010 10 dated
12.3.2010 Y
254/2009- February,2009 2,70.034/- | 2,56,761/-
I 10 dated
- 12.3.2010
259 to March, 2009 50,08,553/- | 38,53,015/-
265/2010 May, 2009 to
dated June, 2009,
22.3.2010 Oct-2009 to
January, 2010
2. | 93-96/ 268/2009- April, 2009 5,49,621/-| 3,38,228/-
2010 10 dated
1 26.3.2010 |
269/2009- July, 2009 7.,28,296/- | 4,38,380/-
10 dated
26.3.2010 =
270/2009- August, 2009 2,58,682/- | 2,50,124/-
10 dated
26.3.2010
271/2009- September, 4,86,385/- | 4,43,912/-
10 dated 2009
26.3.2010
3. | 97-98/ 9/2010-11 February, 8,59,212/- | 7,73,315/-
2010 dated 2010
19.4.2010
10/2010-11 | March,2010 35,26,351/- | 17,61,265/-
dated
19.4.2010

Since issues involved in above mentioned appeals are common, | take up

all appeals together for decision vide this common order.
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2. The facts of the case, in brief, are that the Respondent was engaged ...
the manufacture of Bathroom Fittings, Compressor Parts and Engineering Goods
falling under Chapter Nos. 84 and 74 of the Central Excise Tariff Act, 1985 and
was holding Central Excise Registration No. AACCK3740JXM001. The Respondent
was availing benefit of exempticn under Notification No. 39/2001-CE dated
31.07.2001, as amended (hereinafter referred to as ‘said notification’). As per
scheme of the said Notification, exemption was granted by way of refund of
Central Excise duty paid in cash through PLA as per prescribed rates and refund
was subject to condition that the manufacturer has to first utilize all Cenvat
credit available to them on the last day of month under consideration for
payment of duty on goods cleared during such month and pay only the balance
amount in cash. The said notification was subsequently amended vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008, which altered the method of calculation of refund by taking
into consideration the duty payable on value addition undertaken in the

manufacturing process, by fixing percentage of refund ranging from 15% to 75%
depending upon the commodity.

2.1 The Respondent had filed Refund applications for the period as
mentioned in column No. 4 of Table above for refund of Central Excise Duty,
Education Cess and Secondary and Higher Education Cess paid from PLA as
detailed in column No. 5 of Table above in terms of notification supra on

clearance of finished goods manufactured by them.

2.2 On scrutiny of refund applications, it was observed by the sanctioning
authority that,
(i) the Respondent was eligible for exemption only at the rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 and the Respondent was
not entitled to refund of full amount paid through PLA.

(i) exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the Respondent

was not entitled for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority vide the impugned orders sanctioned refund
amount as mentioned in column No. 6 of Table above and rejected remaining

claimed amount.
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4. The impugned orders were reviewed by the Appellant Department and
present appeals have been filed, inter-alia, on the grounds that,
(i) The impugned orders are not correct, legal and proper. The
Adjudicating Authority despite observing that the assessee has
replaced basic machinery like Induction furnace, Die casting machine
and core blowing machine, has granted refund under Notification No.
39/2001-CE dated 31.07.2001.

(i) As per the clarification issued vide Board's Circular MNo.
110/21/2006-Cx.3 dated 10.07.2008, the addition in plant &
machinery can be allowed only to enhance the quality of products or
for efficiency gains. However, in the present case, it appears that
the assessee concerned has replaced the entire set of plant and
machinery including the machinery like Induction furnace, Die
casting machine and core blowing machine. The very fact the
assessee could commence the commercial production only on
31.12.2005 i.e., on the cut-off date for availing the benefit of
Notification No. 39/2001-CE and had to replace these machinery to
manufacture their finished goods, suggests that the Adjudicating
Authority should have examined the claims properly. Instead the
Adjudicating Authority had sanctioned the refund claims based on
the Chartered Engineer’s certificate and without examining as to
why the assessee had to replace this basic machinery after
installation of the same and starting commercial production only on
31.12.2005.

(iii) It has been clarified vide CBEC's letter No. 110/21/2006-Cx.3
dated 10.07.2008 that "where a unit introduces a new product by
installing fresh plant, machinery or capital goods after the cut off
date, in such a situation, exemption would not be available to this
new product. The said new product would be cleared on payment of
duty, as applicable and separate records would be required to be
maintained to distinguish production of these products from the
products which are eligible for exemption.” Thus, it is clear that
benefit of the Notification No. 39/2001CE dated 31.07.2001 cannot
be extended to the goods manufactured from the plant and
machinery installed after 31.12.2005. In the present case, the

has installed basic machinery like Induction furnace, Die

ine and core blowing machine after the cut-off date i.e.
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31.12.2005. Hence, the goods manufactured with the help of above
machinery are not eligible for benefit under the Notification No.
39/2001-CE dated 31.07.2001 as the same were manufactured after
installing the fresh machinery like Induction Furnace, Hydraulic

Gravity Die Casting Machine and Automatic Core Blowing machine
after 31.12.2005.

The Respondent vide letter dated 8.6.2010 filed Cross Objection,

inter alia, contending that,

(1) The adjudicating authority erred in holding that the Respondent
is not entitled to get refund of the duty so paid other than by Cenvat
credit and the same over and above 36% of total duty paid in terms of
Para 2 of the Notification No. 16/2008-CE dated 27-3-2008 as amended
from time to time. The adjudicating authority erred in holding that
refund of Education Cess and Secondary & Higher Education Cess is not
permissible even though paid through PLA. The impugned order is
misconceived both on facts and in law to the extent of denial of refund
claim of the Excise Duty and refund of Education Cess and Secondary &
Higher Education Cess. Since the impugned order is contrary to the law,

the same is required to be set aside to the extent of denial of refund.

(ii)  The adjudicating authority Ttailed to appreciate the fact that the
Hon'ble Gujarat High Court in the case of SAL Steel Ltd. vs. Union of
India in Special Civil Application No. 6299 of 2008 declared the
Notification No. 16/2008-CE as unconstitutional and ultra vires and
withdrawn the said Notification. Hence, they are entitled to get refund

equal to duty so paid through PLA other than Cenvat credit.

(ili) The adjudicating authority erred in denying refund of Education
Cess & Higher Education Cess on the ground that the same is not Excise
Duty. The Adjudicating authority failed to appreciate the fact that
Education Cess charged on the excisable goods is eligible for refund as
Education Cess and Secondary and High Secondary Cess is excise duty. In
the following case laws, it is held that Education Cess is in nature of
piggy back duty and is eligible for refund in area based exemption:

(a) Pan Parag India Ltd. - 2009 (247) ELT 927;

(b) Bharat Box Factory Ltd. V/s. CCE. - 2007 (214) ELT 534 (T).

(iv) The Deputy Commissioner rightly sanctioned the refund claim

after considering letters/reports of the Range Superintendent,
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Certificate dated 26-2-2009 of Chartered Engineer and Circular dated 10-
7-2008. The Appellant erred in stating in Grounds of Appeal that the
Respondents replaced the entire set of plant & machineries without
bringing any materials to substantiate their claim. They had produced
the list of machineries replaced during the disputed period for better
quality of the production as well as efficiency. They had installed Plant
& Machineries of Rs. 23.77 Crore at the time of commencement of
production on/or before 31.12.2005. Out of Rs.23.77 Crore, they had
replaced the machineries of value Rs.0.69 Crore which shows that they
had not replaced the entire Plant & Machineries. They had replaced
induction Furnace, Die Casting Machine and Core Blower Machines which
does not mean that the entire plant and machineries of the factory have
been changed. That the Department has not adduced any evidence
showing enhancement of the installed production capacity as well as
introduction of new product line by installing new plant & machineries.
The Appellant has not disputed the certificate of Chartered Engineer. In
such circumstances, the allegation of the Department without any
evidence is perverse and illegal. In the case of Mangal Textile Ltd. - 2004
(171) ELT 160 (Gujarat), the Hon'ble Gujarat High Court has held that
the opinion rendered by competent experts should not be dislodged
without bringing on record any opinion of other qualified persons, so as

to displace the opinion of the Professional Experts.

(v)  That the Circular No. 110/21/2006-CX dated 10-7-2008 supports
the Respondents’ case. Point No.2 of the Circular clarifies that the
benefit of the said MNotification should not be denied if there is no
increase in the capacity of production. It is clarified that if the installed
machineries upgraded to increase the efficiency of machineries by using
auxiliary equipment or replacement of some parts or spares which
enhance the quality of products or for efficiency gains, the benefit of
the said Notification should be extended. There is no new product which
have been manufactured by them, which was not declared by them as
required under the said Notification. They had declared Bathroom
Fittings, Engineering Items and Building Hardware as their final products
and throughout the period, they had manufactured said products only
and no other new final products. Hence, there was no breach of the
terms and conditions of said Notification on account of replacement of

plant Machinery for manufacture of the final products.
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6. The Appeals were transferred to callbook in view of pendency oi
appeals filed by the Department against the Orders of Hon'ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon’ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated %2.4.2020 passed by the Hon'ble Supreme
Court and have been taken up for disposal.

7. Hearing in the matter was scheduled in virtual mode on 8.6.2021,
30.6.2021 and 15.7.2021 and communicated to the Appellant Department vide
email and to the Respondent by Speed Post at the address mentioned in Cross
Objection. However, no consent was received from the Respondent nor any
request for adjournment was received. No one appeared on behalf of the
Appellant Department. |, therefore, take up the appeals for decision on merits

on the basis of available records and grounds raised in Appeal Memorandum and
in Cross Objection.

8. | have carefully gone through the facts of the case, impugned orders,
submissions made by the Appellant Department in grounds of appeals as well as
in Cross Objection filed by the Respondent. The issues to be decided in the
present appeals are whether,
(i)  the Respondent is eligible for benefit of Notification No. 39/2001-
CE dated 31.7.2001, as amended in respect of goods manufactured out
of plant and machinery installed after cut off date of 31.12.2005 ?

(ii)  the Respondent is eligible for refund of Central Excise duty at full
rate of duty or at the rates prescribed vide MNotification No. 16/2008-CE
dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(iii) the Respondent is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
MNotification No. 39/2001-CE dated 31.07.2001, as amended?

9. On perusal of the records, | find that the Respondent was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed under said notification which was subsequently modified vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008. The Respondent had filed refund applications for various
period for refund of Central Excise Duty, Education Cess and Secondary and
Higher Education Cess paid from PLA on clearance of finished goods
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manufactured by them. The sanctioning authority, after determination,

partially rejected refund amount vide the impugned orders on various counts
mentioned in the impugned orders.

9.1 The Appellant Department relied upon Board’s letter No. 110/21/2006-
Cx.3 dated 10.07.2008 to contend that benefit of the Notification No. 39/2001-
CE dated 31.07.2001 cannot be extended to the new product manufactured
from the plant and machinery installed after 31.12.2005. The Appellant
Department further contended that the assessee had installed basic machinery
like Induction furnace, Die casting machine and core blowing machine after the
cut-off date i.e. 31.12.2005 and hence, the goods manufactured with the help
of above machinery are not eligible for benefit under the Notification No.
39/2001-CE dated 31.07.2001, as amended.

9.2  The Respondent has contended that there was no new product which has
been manufactured by them, which was not declared by them as required
under the said Notification. They had declared Bathroom Fittings, Engineering
Items and Building Hardware as their final products and throughout the period
they had manufactured said products only and no other new final products.
Hence, there was no breach of the terms and conditions of said Notification on
account of replacement of plant and Machinery for manufacture of the final
products. The Respondent further contended that they had replaced plant and
machineries valued at Rs. 0.69 Crore out of total installed plant and
machineries of Rs. 23.77 Crore at the time of commencement of production
on/or before 31.12.2005, which shows that they had not replaced the entire
plant & machineries, as alleged by the Appellant. The Appellant has not
adduced any evidence showing enhancement of the installed production
capacity as well as introduction of new product line by installing new plant &
machineries. The Appellant has also not disputed the Certificate issued by the
Chartered Engineer and hence, the allegation of the Department without any
evidence is perverse and illegal and relied upon case law of Mangal Textile Ltd.
- 2004 (171) ELT 160 (Gujarat).

10. | find that the Respondent had installed new machineries viz. Induction
Furnace, Gravity Die Casting Machine and Automatic Core Blowing Machine
after 31.12.2005 in place of old machineries valued at Rs. 1,36,64,408/-, as per
findings recorded by the sanctioning authority in the impugned order. The
sanctioning authority also found that installation of said new machineries had

increase in the production capacity.
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10.1 In backdrop of the above facts and on examining the provisions of
Notification MNo. 39/2001-CE dated 31.7.2001 relevant to the present case, |
find that the said Notification granted exemption by way of refund of Central
Excise duty paid in cash through PLA. The said notification prescribed cut-off
date of 31.12.2005 for commencement of commercial production in order to be
eligible for exemption under said notification. | further find that quantum of
benefit under said notification depended upon investment in plant and
machinery i.e. unit having investment up to Rs. 20 crore was eligible for refund
upto twice the investment and unit having investment above Rs. 20 crore was
eligible for exemption without any limit. There was no bar in the said
notification for installation of plant and machinery after cut-off date. | find
that the Respondent had set up the unit with original value of investment of
Rs. 23,77,75,835/- in plant and machinery as per Para 1 of the impugned
orders. 5o, the Respondent was eligible for exemption without any limit and
there is no undue advantage to the Respondent by installing said machinery
after cut-off date. | find that the Respondent has produced Chartered
Engineer’s Certificate dated 26.2.2009 before me, which was also produced
before the Department at relevant time, wherein it has been certified that
installation of the machineries in dispute has no impact on the total installed
capacity of the whole plant. The adjudicating authority has also observed in
the impugned orders that installation of new machineries after cut-off date of
31.12.2005 had not resulted in increase in the production capacity. The
Appellant Department has not brought on records any evidence to the effect
that installation of said new machineries resulted in increase in their
production capacity. In that view of the matter, replacement of old
machineries installed prior to cut off date of 31.12.2005 with new machineries
after cut off date would not make the Respondent ineligible for benefit of
Notification No. 39/2001-CE dated 31.7.2001, as amended.

10.2 | rely on the Order passed by the Hon'ble CESTAT, Ahmedabad in the
case of Rudraksh Detergent & Chemicals Pvt. Ltd reported at 2010 (260) E.L.T.
469 (Tri. - Ahmd), wherein it has been held that,

“5.1 We have considered the submissions and perused the records. The
respondents are eligible for the benefit of Notification No. 39/2001-C.E., dated
31-7-2001, is not in dispute. The appellant have only challenged the Ld.
Commissioner Appeals’ order, setting aside the lower adjudicating authority’s
order to the extent of denial of 50% refund on the production of detergent bars
in case of order No. 91/2008, dated 12-6-2008. The contention of the appellant
is that the respondent have installed one silo, one vibrator sieve, one weigh
dropper, vapor separator, cyclone and sigma mixture for manufacture of
detergent bars after 31-12-2005 and installation of one sigma mixture of
production capacity of 3900 after 31-12-2005 is in addition to a sigma mixture
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of equal capacity already installed in the factory prior to 31-12-2005, has lead
to enhancement in production capacity. This issue has been dealt with by the
Id. Commissioner (Appeals) at length in para 11.1 to 11.5 and gave cogent
findings that the installation of the aforesaid equipment has not led to any
enhancement of the production capacity. The aforesaid equipments were only
to improve efficiency, to ease the problem of storage and handling of raw

materials. The learned Commissioner (Appeals) in para 11.3 of order-in-appeal
found that :

“On perusal of the declaration filed in Annexure-1 giving information
relating to installation of machinery on or before 31-12-2005 and afier 1-
12-2006, 1 find that One Silo Mixer of 23 M3 capacity and one
VibroSeive of 3.7 M3/H were installed to take care for any change in
formulation. One weigh hoper of 1.35 M3 was added after removing the
conveyor which fed the two mixtures since it created the quality problem
and now each feed each mixer. Further, one cyclone was replaced since
the earlier one was not working efficiently. Lastly, one Sigma Mixer of
3900 Liters was added to enable easy change in formulation.

Further, Shri Mahendrakumar H. Trivedi, Chartered Engineer vide his
Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that “Installed Capacity of Detergent Bards is
determined by the capacity of the Plodder, Stumpers and Wrapping
Machines. Since there are no addition to these three equipments, the final
installed/production capacity remains at the original installed capacity
af 75000 MTs per annum as on 31-12-2005."

| find that Lower Authority vide his impugned orders have not adduced any

findings to counter the appellants above arguments and the Chartered Engineer
certificate.

Further, 1 find that the basic use of installed machineries is to handle the
problem of storage of raw materials. increase efficiency of the installed
machinery and to facilitate easy change in formulation. 1 also find that it is a
fact that there is no addition to the already installed capacity i.e. 75.000 Metric
Tones and the said fact has not been refuted by the lower Authority in his
order.”

The department didn’t challenge the findings of the lower adjudicating
authority. Revenue could not produce any document or any evidence which
shows enhancement of production capacity. The Revenue has also placed
reliance on clarification on Point No. 1 issued by letter F. No. 110/21/2006
CX3, dated 10-7-2008. Since there is no change in installed capacity the
Board’s clarification is not relevant to the instant case. The learned
Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid
Board's clarification wherein it has been clarified that as long as there is no
increase in the capacity of production and alteration or addition are made 1o
enhance the quality of the products or for efficiency gains the benefit of
notification shall not be denied. Therefore, we do not find any infirmity with
the learned Commissioner (Appeals) order. The appeal is devoid of merits.
Therefore, the impugned order is upheld and the appeal of the Revenue is
dismissed to the above extent.”

10.3 The above Order has been upheld by the Hon’ble Supreme Court as
reported in 2019 (368) ELT A341 (5C).
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11. | have also examined Board’s instruction issued vide letter F.No.

110/21/2006-CX.3 dated 10.7.2008 relied upon by the Appellant Department.

The relied upon portion of the said letter is reproduced as under:

“Point No. 1: Whether the benefit of exemption would be available to
goods/product that unit starts manufacturing after the cut of date for the
commencement of commercial production i.e. 31-12-2005.

Comments : There would be two situations. First is that where a unit
introduced a new product by installing fresh plant, machinery or capital
goods after the cut off date in such a situation, exemption would not be
available to this new product. The said new product would be cleared on
payment of duty, as applicable and separate records would be required to be
maintained to distinguish production of these products from the products
which are eligible for exemption.

The other situation is the one where a unit starts producing some
products (after the cut off date) using the plant and machinery installed upto
the cut off date and without any addition to the plant and machinery. For
example, in case of plastic moulded products a unit may commence the
production of different products simply by changing the moulds and dies. In
that case the unit would be eligible for the benefit of Notification because
the plant and machinery used for manufacture has remamed the same. In
this connection, it is further clarified that for the purpose of computing the
original value of plant and machinery, the value of plant and machinery
installed on the date of commencement of commercial production only shall
be considered.
11.1 Vide above, the Board has clarified that in case a unit introduces the
new product by installing fresh plant and machinery after the cut-off date i.e.
31.12.2005, in such a situation, exemption would not be available to the said
new product and the said new product would be cleared on payment of duty as
applicable. | find that the Appellant Department has not brought on record any
evidence in support of their contention that new product was manufactured by
the Respondent from new machineries installed after the cut-off date of
31.12.2005. Further, the adjudicating authority in the impugned orders
observed that the Respondent had introduced new products after 31.12.2005
but the same were manufactured from the plant and machinery installed
before 31.12.2005. If that be the case, then the Respondent is eligible for
benefit of Notification No. 39/2001-CE dated 31.7.2001, as amended in view of
clarification issued by the Board vide letter reproduced supra. |, therefore,

discard the contention of the Appellant Department as devoid of merit.

12.  As regards contention of the Appellant Department that the addition in
plant & machinery can be allowed only to enhance the quality of products or
for efficiency gains but the Respondent replaced the entire set of plant and

machinery, | find that as per facts emerging from impugned orders, original
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value of investment in plant and machinery before the cut-off date of
31.12.2005 was Rs. 23,77,75,835/-. The Respondent installed new plant and
machinery valued at Rs. 1,36,64,408/- replacing old machineries. Thus, it is
factually incorrect that the Respondent had replaced entire set of plant and
machinery, as rightly pleaded by the Respondent. Even otherwise, installation
of new plant and machinery had not resulted in increase in production capacity
of the Respondent as held in para supra. Thus, contention of the Appellant
Department is without any merit and accordingly discarded.

13. It is further observed that the Respondent has claimed in Cross
Objection dated 8.6.2010 that the sanctioning authority erred in restricting the
refund by following the amendment made in Notification No. 39/2001-CE dated
31-7-2001, ignoring the decision rendered by the Hon’ble Gujarat High Court in
the case of SAL Steel Ltd. vs. Union of India in Special Civil Application No.
6299 of 2008, wherein the Hon’'ble Court declared the Notification No.
16/2008-CE as unconstitutional and ultra vires and withdrawn the said
Notification. Hence, they are entitled to get refund equal to duty so paid
through PLA other than Cenvat credit.

13.1. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Hon'ble Gujarat High Court in the case of SAL
Steel Ltd & Others-2010 (260) E.L.T. 185 (Guj.), held the said amending
notifications as hit by promissory estoppel. However, it is further observed that
the said decision of the Hon’ble Gujarat High Court has been reversed by the
Hon’ble Supreme Court of India vide judgement dated 22.4.2020 passed in the
case of Union of India Vs. VVF Ltd & Others as reported in 2020 (372) E.L.T. 495
(S.C.). The Hon’ble Apex Court has held as under:

“14.3 As observed hereinabove. the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies. the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

ions that the refund of the excise duty shall be on the actual excise

|
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duty paid on actual value addition made by the manufacturers undertaking
manufacturing activities. Therefore, it cannot be said that subsequent
notifications/industrial policies are hit by the doctrine of promissory estoppel.
The respective High Courts have committed grave error in holding that the
subsequent notifications/industrial policies impugned before the respective
High Courts were hit by the doctrine of promissory estoppel. As observed and
held hereinabove, the subsequent notifications/industrial policies which were
impugned before the respective High Court can be said to be clarificatory in
nature and the same have been issued in the larger public interest and in the
interest of the Revenue, the same can be made applicable retrospectively,
otherwise the object and purpose and the intention of the Government to
provide excise duty exemption only in respect of genuine manufacturing
activities carried out in the concerned areas shall be frustrated. As the
subsequent notifications/industrial policies are “to explain™ the earlier
notifications/industrial policies, it would be without object unless construed
retrospectively. The subsequent notifications impugned before the respective
High Courts as such provide the manner and method of calculating the amount
of refund of excise duty paid on actual manufacturing of goods. The
notifications impugned before the respective High Courts can be said to be
providing mode on determination of the refund of excise duty to achieve the
object and purpose of providing incentive/exemption. As observed
hereinabove, they do not take away any vested right conferred under the earlier
notifications. The subsequent notifications therefore are clarificatory in nature,
since it declares the refund of excise duty paid genuinely and paid on actual
manufacturing of goods and not on the duty paid on the goods manufactured
only on paper and without undertaking any manufacturing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held
that the subsequent notifications/indusirial policies which were impugned
before the respective High Courts are clarificatory in nature and are issued in
public interest and in the interest of the Revenue and they seek to achieve the
original object and purpose of giving incentive/exemption while inviting the
persons to make investment on establishing the new undertakings and they do
not take away any vested rights conferred under the earlier
notifications/industrial policies and therefore cannot be said to be hit by the
doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.
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16.  Under the circumstances, the respective High Courts have committed a
grave error in quashing and setting aside the subsequent notifications/industrial
policies impugned before the respective High Courts on the ground that they
are hit by the doctrine of promissory estoppel and that they are retrospective
and not retroactive. Consequently, all these appeals are ALLOWED. The
impugned Judgments and Orders passed by the respective High Courts, which
are impugned in the present appeals, quashing and setting aside the subsequent
notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside.”

13.2 By respectfully following the above judgement passed by the Hon'ble
Supreme Court in the case of Union of India Vs VVF Ltd & others, | hold that the
Respondent is eligible for refund of duty only at the rates prescribed under
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008 and following the terms prescribed therein. |, therefore,
uphold the impugned orders to that extent.

14. The Respondent has further contended that the sanctioning authority
erred in not sanctioning refund of Education Cess and Secondary & Higher
Education Cess on the ground that exemption under the said notification was
available only to Central Excise Duty and the said notification did not cover
Education Cess and Secondary & Higher Education Cess. The Respondent
contended that the sanctioning authority erred in appreciating that Education
Cess is eligible for refund as Education Cess and Secondary and High Secondary
Cess were charged on the excisable goods and the same were excise duty and
relied upon case laws of (a) Pan Parag India Ltd. - 2009 (247) ELT 927 and (b)
Bharat Box Factory Ltd. - 2007 (214) ELT 534 (T), wherein it has been held that
Education Cess is in nature of piggy back duty and is eligible for refund in case

of area based exemption notification.

14.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (5C), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under

L of 1978, It was questioned on the ground that it provided for limited
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Finance Act, 2001 by which NCCD was imposed. and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act.
2001, There was no question ol granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). ”

14.2  In view of the above, | hold that the Respondent is not eligible for
refund of Education Cess and Secondary & Higher Education Cess. |, uphold the

impugned orders to that extent.

15.  In view of above discussion and findings, | hold that,

(1) The Respondent is eligible for benefit of Notification No. 39/2001-
CE dated 31.7.2001, as amended in respect of goods
manufactured out of plant and machinery installed after cut off
date of 31.12.2005.

(ii)  The Respondent is eligible for refund of Central Excise duty not at
full rate, but at rates prescribed under Notification No. 16/2008-
CE dated 27.03.2008 and Notification No. 33/2008-CE dated
10.06.2008.

(iii) The Respondent is not eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
Notification No. 39/2001-CE dated 31.07.2001, as amended.
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16. In view of above, | uphold the impugned orders and reject the appeals

filed by the Appellant Department. | also reject the Cross Objection filed by
the Respondent.

17.  sftesar grn zs0 & € after w1 Fverr owiss 960% § fFar smar 2
17.  The appeals filed by the Appellant are disposed off as above.
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