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Appeal No: V2l22lGDM/2015

:: ORDER.IN-APPEAL::

M/s Klaus Warren Fixtures Pvt Ltd, Kutch (hereinafter referred to as

"Appettant") has fited Appeat No. Y2/22/cDM/7015 against Re-Credit Order No.

1-512014-15 dated 9.3.2015 (hereinafter referred to as "impugned order")

passed by the Asst. Commissioner, erstwhile Centra[ Excise Division, Bhuj

(hereinafter referred to as "sanctioning authority").

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of Bathroom Fittings, Compressor Parts and Engineering Goods

fatting under Chapter Nos. 84 and 74 of the Central Excise Tariff Act, '1985 and

was hotding Central Excise Registration No. AACCK3740JXM001 . The Appeltant

was avaiting benefit of exemption under Notification No. 39/2001-CE dated

31 .07.2001 , as amended (hereinafter referred to as 'said notification')" As per

scheme of the said Notification, exemption was granted by way of refund of

Central Excise duty paid in cash through PLA as per prescribed rates and refund

was subject to condition that the manufacturer has to first utilize atl Cenvat

credit avaitabte to them on the last day of month under consideration for

payment of duty on goods cteared during such month and pay only the batance

amount in cash. The said notification was subsequently amended vide

Notification No. 1612008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008, which altered the method of catcutation of refund by taking

into consideration the duty payabte on value addition undertaken in the

manufacturing process, by fixing percentage of refund ranging from 15% to 75%

depending upon the commodity. The Appettant had opted for avaiting the

facitity of re-credit, in terms of para 2C(c) of the said notification.

2.1 The appe[lant had fited re-credit apptications for the period from

August, 2010 to December, 2010 for re-credit of Central Excise Duty paid from

PLA totatty amounting to Rs. 1,09,49,909/- on ctearance of finished goods

manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the sanctioning

authority that the Appellant was eligibte for exemption onty at the rates

prescribed vide Notification No. 't6l2008-cE dated 27.o3.2oog and Notification

No. 33/2008-cE dated 10.06.2008 and the Appettant was not entitted to re-

credit of fu[[ amount paid through pLA.

nctionin g authority vide the impugned order determined correct
a to the tune of Rs. 62,12,7691- and rejected excess ctaimed
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amount of Rs. 47,37,140/- and ordered the Appettant to reverse the exces-

amount claimed atong with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appellant has preferred the present appeal, inter-

alia, on the grounds that,

(i) The curtaitment of benefit of Notification No.39/2001-CE dated

31 .07.2001 by two amending Notifications No. 16/2008-CE dated

27.02.2008 and 33/2008"CE dated 10.06.2008 by restricting refund/re-

credit of duty to certain percentage of vatue addition, were chattenged

before the Hon'bte High Court of Gujarat in Special Civit Apptication No.

6299 of 2008 in the case of Sat

Steet Ltd. - 7010 (260) E.L.T. 185 (Guj.). The Hon'ble High Court vide its

order dated 18.03.2010 has categoricatty ruled that retrospective effect

to notifications de hors doctrine of promissory estoppel and therefore

amending notifications were dectared to be bad in law as i'eported at

Though, the aforesaid decision of Hon'ble High Court of Gujarat is

binding upon to the Assistant Commissioner, he has not fottowed the

same by mentioning in the order that Department has filed SLP(C) No.

28184-28201 of 2010 before Hon'bte Apex Court, which amounts to gross

judiciat indisciptine on his part. As per articte 141 of the Constitution of

lndia, the decision of the Hon'ble Supreme Court and Hon'ble High Court

are law of land and binding upon at[.

(ii) Even otherwise the impugned order is not sustainable as the same

has been passed after lapse of time limit prescribed under Notification

No. 39/2001-CE dated 31 .07.2001. lt submits that re-credit of duty was

availed in terms of ctause (a) to (d) of Para 2C of Notification No.

3912001-CE dated 31.07.2001 as amended. Thereafter, the lurisdictional

authority was required to determine amount correctly refundable and to

intimate the same to the appettant manufacturer in terms of c[ause (e)

of Para 2C by the 15 day of the next month to the month in which

statement was submitted. The t'ime [imit prescribed under the

notification is mandatory for jurisdict'ional authority not onty to

determine actual refund/ re-credit permissible but atso for intimat'ing

the same to the manufacturer, more so because the word "shatt" has

been used in ctause (e) of Para 2C of the notification' However, the

impugned order for the period from August-2010 to December-2010 was

passed on 11.03.2015. Thus, the appettant was required to reverse the
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atteged excess re-credit, if any, onty if the amount of refund/ re-credit

was determined and intimated to it by 1 5 of October-2010, November-

2010, December-2Ol0, January-2O11 and February-2O1 1 and retied upon

case law of Parte Products Pvt Ltd - 2009 (237) ELT 579.

5. The Appeat was transferred to cattbook in view of pendency of

appeals fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd &. others in simitar matters before the

Hon'bte Supreme Court. The said appeat was retrieved from cattbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and have been taken up for disposal.

6. Hearing in the matter was scheduted in virtual mode on 8.6.2021 ,

30.6.2021 and15.7.2021 and communicated to the Appettant by Speed Post at

the address mentioned in Appeat Memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeal for decision on merits on the basis of available

records and grounds raised in Appeat Memorandum.

7. I have carefully gone through the facts of the case, impugned order and

submissions made by the appellant in appeat memorandum. The issue to be

decided in the present appeal is whether the Appettant is etigibte for refund of

Central Excise duty at fut[ rate of duty or at the rates prescribed vide

Notification No. '16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 ?

8. On perusal of the records, I find that the Appettant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001'

as amended, As per scheme of the said Notification, exemption was granted by

way of refund of Centra[ Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the retevant time. I find that

the Appellant had opted for avaiting the facitity of re-credit, in terms of para

2C(a) of the said notification. The appettant had fited re-credit apptications for

the period from August, 2010 to December, 2010 for re-credit of Centra[ Excise

Duty paid from PLA totalty amounting to Rs. 1,09,49,909/- on clearance of

finished goods manufactured by them. The sanctioning authority, after

determination, restricted the re-credit amount to Rs. 61,12,169l- and rejected

unt of Rs. 47,37,140/- and ordered for its recovery vide the

ugned
I

(>

on various counts mentioned in the impugned order.
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8.1 The Appetlant has conterrded that the amendment made vide

Notification No. '16l2008-CE dated 27.3.2008 and Notification No. 33/2008-CE

dated 10.06.2008 has been dectared as bad in law by the Hon'ble Gujarat High

Court in the case of SAL Steet Ltd reported in 2010 (260) ELT '185; that the said

decision was binding on sanctioning authority but same was not foltowed which

amounts to gross judicial indisciptine and hence, the impugned order is liabte

to be set aside.

9. I find that Notification No. 39/2001-CE dated 31.7.2001 was amended

vide Notification No. 16l2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 157o to 75% depending upon the commodity. Thus, a manufacturer

was etigibte for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'ble Gujarat High Court in the case of SAL

Steel Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'ble Gujarat High Court has been reversed by the

Hon'ble Supreme Court of lndia in the case of Union of lndia Vs. WF Ltd &

Others as reported in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court in

the case has hetd as under:

"14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notificationsiindustrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

notifications that the refund of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notificationsi industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High coun can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

*
g
n

&
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otherwise the object and purpose and the intention ol the Government to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain' the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to bc

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOWED. The

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

tty fotlowing the above judgement passed by the Hon,bte9

i
"t

t,i

-Pase No. 7 of l0

15. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and./or arbitrary.

lr/il
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Supreme Court in the case of Union of lndia Vs VVF Ltd & others, I hold that thL

Appettant is etigibte for refund of duty onty at the rates prescribed under

Notification No. 16l2008-CE dated 27.03.2008 and Notificat'ion No. 33/2008-CE

dated 10.06.2008 and foltowing the terms prescribed therein.

10. The Appeltant has contended that the sanctioning authority was required

to determine amount correctly refundable and to intimate the same to the

appettant manufacturer in terms of ctause (e) of Para 2C by the 15 day of the

next month to the month in which statement was submitted. The time limit

prescribed under the notification is mandatory for jurisdictional authority not

onty to determine actua[ refund/ re-credit permissibte but atso for intimating

the same to the manufacturer, more so because the word "shat[" has been

used in ctause (e) of Para 2C of the notification. The impugned order is not

sustainable as the same was passed after lapse of time limit prescribed under

Notification No. 39/2001-CE dated 31 .07.2001 and relied upon case law of

Parle Products Pvt Ltd - 2009 (237) ELT 579.

10.1 I find that the Appeltant had opted for avaiting the facility of re-credit,

in terms of para 2C(c) of the said notificat'ion. When a manufacturer opted to

avail facitity of re-credit, then procedure prescribed under para 2C of the said

notification was to be foltowed. As per ctause (a) of Para 2C, a manufacturer

coutd avail suo moto credit of duty paid during a particutar month in their

account current and was required to inform the jurisdictiona[ Assistant

Commissioner by furnishing a Statement, inter atia, showing suo moto credit

avaited in their account current by 'l5th of the month in which credit was taken,

as provided in clause (d) of Para 2c. The Assistant commissioner was to carry

out verification and determine correct amount refundabte to the manufacturer

and to intimate the manufacturer by 15th of the next month to the month in

which statement was furnished as provided in clause (e) of Para 2C' Thus,

avaitment of suo moto credit of duty paid by a manufacturer was subject to

verification and determination of correct duty refundabte by the Assistant

commissioner. However, it is not correct to construe that if correct amount

refundabte is not determine and intimated to the manufacturer by 15th of the

fottowing month by the Assistant commissioner, then whatever suo moto credit

avaited by a manufacturer in that month becomes final. Such an interpretation

.is not envisaged in the procedure set forth in the said notification. l, therefore,

discard the contention of the Appellant being devoid of merit'

10.2 I have examined the retied upon case law of Parle Products Pvt Ltd

I
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2009 (237) ELT 579. ln the said case, the party had utitised Cenvat credit for

payment of service tax on GTA services, however, later on it was realized by

them that such utitization of Cenvat credit for payment of service tax was

viotation of Notification No. 39/2001-CE dated 31.7.2001 and deposited the

entire service tax on GTA in cash. Show Cause Notice was issued to them on the

grounds that setf-credit of Rs. 20,19,827/- taken by them was irregutar since

Cenvat credit to that extent was not fulty uti[ized for the payment of excise

duty on the finat product. The matter reached before the Tribunal who hetd

that party availed excess credit in PLA over and above what was admissible.

However, as the Assistant Commissioner did not determine the amount and

intimate the same to them, the assessee was not in a position to do their part.

The Tribunal further observed that the Central Excise Officer intimated the

excess amount of credit to the assessee on 30.6.2006 but by that time, the

assessee had atready paid equivatent amount towards service tax on GTA

service. ln that backdrop, the Tribunal hetd that assessee's breach was

occasioned by the breach of procedure committed by the Central Excise Officer

by not determining correct refundable amount and intimated to the party

within time limit prescribed in the said notification. However, in the present

case, it is not shown by the Appettant as to how by not determining correct

refundable amount and by not intimating the same within prescribed time limit

by the sanctioning authority resutted in breach of condition of the notification

by the Appettant. l, therefore, hotd that facts involved in the present case are

different and distinguishabte from the retied upon case law and consequentty, I

discard the reliance placed on the said case [aw.

11 . ln view of above, I uphotd the impugned order and reject the appeat.

erftf,fi-dt dRT <-Sff rrt qfi-rn 6r frr-Rr srn-o'a-fr+ t frqr qTf,r t I

The appeal fited by the Appettant is disposed off as above.
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