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Appeal No: VZ/62/GDM/ 2020

:: ORDER-IN-APPEAL ::

M/s Hariom Earthmovers & Transport, Kutch (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/62/GDM/2020 against Order-in-Original No.
14/AC/Anjar-Bhachau/2020-21 dated 2.9.2020 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, CGST Division, Anjar-
Bhachau, Gandhidham Commissionerate (hereinafter referred to as
“adjudicating authority”).

. The facts of the case, in brief, are that the Appellant was engaged in
providing ‘Works Contract Service’, *Construction Service’, GTA Service etc. and
was registered with Service Tax Department. During verification of ST-3 Returns
filed by the Appellant for the period from April, 2016 to June, 2017, it was
observed that they had paid service tax in each quarter late but had not paid
interest on such late payment. It appeared that the Appellant was liable to pay
interest @24% totally amounting to Rs. 42,03,661/- under Section 75 of the
Finance Act, 1994 (hereinafter referred to as ‘Act’).

2.1 The above observation led to issuance of Show Cause Notice MNo. V/15-
31/Anjar-Bhachau/Hariom/2019-20 dated 9.1.2020 to the Appellant calling them
to show cause as to why interest of Rs. 42,03,661/- should not be recovered
from them under Section 75 of the Act. The said Show Cause Notice was
adjudicated vide the impugned order, which confirmed demand of interest of Rs.
42,03,661/- under Section 75 of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal on

various grounds, inter alia, as below:-
(1) As per Show Cause Notice, the delay in payment of service tax is
calculated on the basis of the day on which service tax was required to be
paid for each of the months, and interest is calculated @24%, as if the
appellant had actually collected amount of service tax from the clients
during the same month, but not deposited to the credit of the Central
Government. However, the appellant had actually not received any
amount from the clients as service tax during the month or quarter when
invoice was issued. In other words, the appellant is not liable to pay
interest @24% because the circumstances and situation contemplated

under Notification No. 13/2016-ST dated 1%t March, 2016 for interest @24%
did not exist.
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Appeal No: V2/62/GDM/2020

(i)  That Notification No.13/2016-ST date 1.3.2016 specified two
different rates of interest in case of delay in payment of service tax by a..
assessee. The first situation where 24% interest is specified is a case
where the assessee collected any amount as service tax but failed to pay
the amount so collected to the credit of the Central Government on or
before the day on which such payment became due. For other cases,
interest rate @15% is prescribed. The Department has not established that
the appellant had actually collected service tax from the clients to whom
taxable services were rendered during April, 2016 to June, 2017 during
the month when service was rendered and invoice was issued, and still
retained such amount collected as service tax until payment of service tax

was made at a subsequent stage.

(iii) The Department could have demanded interest @15% only for the
number of days of actual delay in this case. When the days of actual delay
as shown in the above referred statement are considered and interest
@15% is calculated thereon, the actual amount of interest liability would
be much less than what is demanded from the appellant in this case and

therefore this excessive demand deserves to be set aside.

(iv)  The proceedings initiated under show cause notice dated 9.1.2020
were ex-facie barred by limitation, and therefore the show cause notice
as well as the impugned order now made thereon are ex-facie illegal and
without jurisdiction. The period involved in the present case is from April,
2016 to June, 2017, whereas the show cause notice for demanding
interest in respect of service tax payable for the above period was issued
in January, 2020. Interest is a separate levy; and the way service tax is
levied and charged under Section 66B of the Finance Act, 1994 amended
by the Finance Act, 2012, interest was levied and charged by virtue of
Section 75 of the said Act. It is a settled legal position that tax, penalty
and interest are separate levies, and such levies can be collected from
the assessee only if there was a charging section for such levies which
provided for levy and collection of tax, penalty, interest, and the like.
The Show Cause Notice dated 9.1.2020 had been served upon the
appellant invoking Section 75 of the said Finance Act. The proposal in the
show cause notice was for recovering interest on late payment of service
tax by the appellant. But this show cause notice had been issued beyond
the normal period of limitation, though there has not been any

suppression of facts or willful mis-statement or fraud or collusion or any
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Appeal No: V2/62/GDM/ 2020

contravention of provisions of the Act by the appellant with any intent to
evade payment of service tax. Therefore, the show cause notice for
demanding and recovering interest could not have been issued invoking
larger period of limitation in the facts of the present case. The show
cause notice for demanding and recovering interest under Section 75
having been issued to the appellant beyond the period of limitation laid
down under sub-section (1) of Section 73 of the said Finance Act, the
impugned order now made against the appellant thereby confirming
demand of interest for the period beyond the normal period of 30 months
from the date of service of the show cause notice is illegal and without

jurisdiction.

4. Personal hearing in the matter was conducted in virtual mode through
video conferencing on 8.6.2021. Shri Sudhanshu Bissa and Shri Amal Dave, both
Advocates, appeared on behalf of the Appellant. They reiterated submission of
appeal memorandum and contended that demand of interest is required to be
re-quantified and would submit a calculation sheet as part of written submission
and requested to remand the matter to the adjudicating authority for re-
quantification. The Appellant submitted calculation sheet on 9.6.2021 showing

interest payable on late payment of service tax.

5. | have carefully gone through the facts of the case, the impugned order
and ground of appeal submitted by the appellant in the memorandum of appeal.
The issue to be decided is whether the impugned order confirming demand of
interest under Section 75 of the Act is correct, legal and proper or not.

6. On perusal of the records, | find that the Appellant had paid service tax
during the period from April, 2016 to June, 2017 late. The impugned order
confirmed demand of interest amounting to Rs. 42,03,661/- under Section 75 of
the Act. | find that the Appellant has not disputed about delay in payment of
service tax or their liability to pay interest but pleaded that the impugned order
has erroneously applied rate of interest @24% in respect of all the transactions

whereas in some cases, they are eligible for interst@15%, in terms of
Notification No. 13/2016-ST date 1.3.2016.

i I find it is pertinent to examine the relevant portion of Notification No.
13/2016-5T date 1.3.2016 stipulating rate of interest as under:
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Appeal No: V2/62/GDM/ 2020

Serial | Situation Rate of simple |
Number = ) interest
¢ ) I (2) (3)
1. Collection of any amount as service tax but | 24 per cent.

failing to pay the amount so collected to
the credit of the Central Government on or
before the date on which such payment
becomes due. o
2. Other than in situations covered under 15 per cent.
serial number | above.

8. | have examined the calculation sheet submitted by the Appellant in light
of the above provisions. | find that the Appellant has submitted calculation
showing that they are liable to pay interest of Rs. 41,26,238/- for delayed
payment of service tax. As reflected in the calculation sheet, the Appellant had
issued total 36 invoices during the disputed period of April, 2016 to June, 2017.
Out of this, the Appellant had admittedly received payment in respect of 17
invoices within the quarter in which respective invoices were issued and the
Appellant had also calculated interest @24% in the said calculation sheet without
claiming interest @15%. In remaining 18 cases, delay in receipt of payment
ranges from 4 days to 75 days and in only one case, delay in receipt of payment
was 188 days. However, the Appellant had paid tax after delay of over one year
from due date in all cases and in few cases, delay was more than 2 years. So,
the contention of the Appellant that they had not received any amount from
their clients as service tax during the month or quarter when invoice was issued
is contrary to facts. It is clearly reflected from the calculation sheet that the
Appellant had collected service tax from their clients but delayed payment of
service tax. Once it is established that the Appellant had received service tax
from their clients but failed to deposit in Government account within due date,
then interest is payable @24%, in terms of Sl. No. 1 of Table reproduced above.
Further, there cannot be any bifurcation in calculating interest @15% / @24% as
demonstrated by the Appellant in the calculation sheet as it is incorrect to
calculate interest @15% from due date to actual receipt of payment and then
calculate interest @24% from date of receipt of payment to date of actual
payment in Government account for the reason that such a situation is not
contemplated in the said Notification. |, therefore, hold that the Appellant was
correctly held liable to pay interest of Rs. 42,03,661/- @24% on delayed payment
of service tax under Section 75 of the Act.

9. The Appellant has contended that the Show Cause Notice for demanding
interest has been issued invoking larger period of limitation though there has not

been any suppression of facts or willful mis-statement or fraud or collusion or
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Appeal No; V2/62/GDM/ 2020

any contravention of provisions of the Act by the appellant with any intent to
evade payment of service tax and hence, the Show Cause Notice is barred by

limitation.

9.1 | find that there is no time limit prescribed in Section 75 of the Act for
recovery of interest. It is a settled position of law that time limit applicable to
demand of duty also applies to demand of interest thereon. | rely on the
judgement passed by the Hon’ble Supreme Court in the case of TVS Whirlpool
Ltd reported as 2000(119) ELT A177(SC), wherein it has been held that the
period of limitation that applies to a claim for the principal amount should also
apply to the claim for interest thereon. It is also pertinent to mention that the
Board vide Circular No. 1053/2/2017-CX dated 10.3.2017 has clarified that
interest needs to be demanded following due process of demand and period of
limitation as prescribed in Section 11A of the Central Excise Act, 1944 would also
apply to demand of interest. | find that provisions of Section 73 of the Finance
Act, 1994 are pari materia with Section 11A of the Central Excise Act, 1944.
Thus, period of limitation as prescribed in Section 73 of the Finance Act, 1994
would also be applicable for demand of interest. | find that maximum period
prescribed for demanding service tax under Section 73 for normal period is
within 30 months from relevant date and relevant date for the purpose of
present proceedings is date of filing of return as stipulated under Section
73(6)(i)(a) ibid. On going through the ST-3 Returns for the period April-
September, 2016, October-March, 2017 and April-June, 2017 submitted by the
Appellant in appeal memorandum, | find that all the 3 ST-3 Returns were filed
on 22.11.2018. Hence, period of limitation will start from the date of filing of
ST-3 Return i.e. 22.11.2018. Hence, Show Cause MNotice issued on 9.1.2020 is
within normal period of limitation of 30 months and Show Cause Notice is not
barred by limitation. |, therefore, discard the contention of the Appellant being

devoid of merit.

10.  In view of above, | uphold the impugned order and reject the appeal filed
by the appellant.

11.  3diciddl gRI o &1 718 e &1 FuerT IuRiad adid 3 fParsmar g
11.  The appeal filed by the Appellant is disposed of as above.
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