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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3i-r. 3ngfi/ {iTtr qrg-tr/ 3qEs/ TdrT6 3{lt.fi, idt-{ serc i!6i *{rfr./{€( Ri+{F{,rrf,*{ / qrq-n-.T{ / r.irft?rct Er{r
arfifu+ orfr lq 3rrerr t @a: I
Arising out of above nrentioned OIO issued by AdditionauJoinyDeputy/Assistant Commissioner, Central Excise/ST

/ GST, Rajkot / Jamnagar / candhidham :

affi e cfrTtA E.,r fiq Si Tf,r /Name & Address of the Appellait & Respondent :-

M/s. Vihar Logistics,207, Rishi Corner, Second Floor,Opp. Maritime House,,Plot No. 20, Sector-l2

, A,,Gandhldham-Kutch,

E{ i,Irie[(3i-ft{) t qtd< qir{ qft ffifua a{t fr 3,r5+ *rPa-+,r0 / yrlqq;rvr h sqqr 3{ftq a|{. {. rffir i/
4n)' persorl aggieved by this Order-in-Appeal may file an appeal to the appropriate authority in tlre followin8

*tcrel-.4-,{,+tqT.trarXrfir.r4i-4rfrq'n-+iq.qrfiftr+,{',Tiyii3rqiq,ir+tq3-an<{q{tr}ti{q,I9446itmr3SB63inrt{

"s E-r 3rfErf+Tq, 1994 ff !n-r 86 * rir.rh F+qftfud rE fi ,n rrfr I rl

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Ulder Section 86
of the FiDance Act, 1994 an appeal lies to:-

{dit{'rr {drri6{ i qqFrd qat TFti frqpJn, i-ffq rfirrq {"6 qa +{rsa qff+q 
',rrqrldq."r 

A fiq-J .i-6, i.z af{; ;i 2,
',n 

" T. Iq. al H, qir ff :rrff a.rBo r/

The special bench oI Customs, Excise & Service Ta-\ Appellate Tribunal of West Block No. 2, R.K. Purarn, New
Delhi in all matters rclating to classification arnl valuation.

Tfm 'rfr+z l(a) i Trrn rrr qffI6 eqrrprq {rtr 
"{+A 

ffrr gfq,4?q rsr< cF6 f.4 +{F. 3rffiq .Tqrfuq?"r lffi)fi
qfu-q et#q ffEri,,Bdrq r{. aiqr4 !ff{ TqEi rriqrdre ?zooirdfrrrffqrB.rl

To the West regronal bench of Customs, Excise & Service Tax Appeuate Tflbunal ICESTATI at. 2"d Floor,
Bhaumali Bhawdn, Asarwa Almedabad-38oo16in case ofappeals othFi dran as mentronFd in para l(a) above

3r.ffiq ;+rarfti+.or * qqu rft< rryr rr * F-q +*q .rrnq ,f;E. (qffi)lMl, 2oo I, + fr{c 6 + 'rfrii-4 R?rift{ ftT rrn

T'T" EA-3 'fi qF Tfi-ri t E,i fuqr ar{r erFan , r+i' t +q q rq r.+ rft :' qp{, T6i Tffiz ifa fi qit ,qrn 6r qir gr' -rqqr
rrqr Tctfl. ?rqrr 5 arc {r rrrq {q.5 qrlq Eqr, qr 50 qrG i'rq -6 r4r 50 {TE :cq i fiim i dr eicrr: 1,000/- 'Tq, 5.000/-
Frq ,{T{r 10.000i - Eqir rr f+qif{d -rEr rrq fi cft {-ffi E r fitriftq crq 6r lTrr rq. *idfin {ffra =qrlrlFrr+.sr +- rr[q[ *
rsrq+ .Fr-. r' t lrq t G+ fi qr4Fr++ it-i fi d'+ zr- orfi -.+ift-t i'+ sr+ ar.i fiSqr rr{r 

"rBr 
r ri;ifui 

=rre 
ar qrr<rq, t6 ff.Iq gnc.r q ir+r s=rB" 

.i7i 
nqfira nffitr 'arqftI{'ur ff cnfl Fm ? r;rFrr 3rErr (+ 3f+) i firr drA"-i:.r? h qr4 500i- Enr

6r ff}Jifi ,J'-F {(r 6a{r *{r r/

The aoDeal to the AoDellale Tnbunal shall be filed in ouadruoircate in form IiA 3 / as orescribed under Rule 6 of
Cenlr'al Excrse (Addeall Rules. 2OOI and shall be acco'moanred asainst one which at least should be
accomoanied bv" a fee oI Rs. 1.000/- Rs 5000/.. "Rs.10.000/ whcre alnount of
durvdimand /mtertst / oenaltv / l efirnd rs uoto 5 Lac-.'5 Lac ro 50 Lac and above 50'Lac ,esoecuvelv m the form
of ciossed b6r < dral( in fav6ir of Asst. Resistrar of branch of anv nomrnated Dubli( sect6r banli o[ the place
where rhe bench of aov nominared Dubhc sEctor bark of the Dlace'where dre behch of tle Tribunal is silualed.
Apph.auon made lor giant of slay sha-ll be ac.omparied by a lte of Rs. 500/-

3t-fffr-{ ;,nqrfil-d-,rl s {ceT e{.ftq, G-< 3diffuq, tgg+ fr rrT 86(1) } eirri-c t +rrr ]i:F{]r{l.ft, 1994, t fi{q 9(1) 6 irfd
REtft{ y.r{ s.T.-s dqr, cffittft. cffi*igq+ qpr frq qP.cr t fr-a 3rftq fr.rff ai, s{ff vfr qrq +nqn6? (T{c q

rr* rid rqrFra iff qrFdl) +. flq n +.r t a;r qa; rfr'h.nu, s6ii-qrsi ff qirr ,qrc ft ctT 3it' fiflr rrqr Eciqr,flrr 5 qFa

qr rqi qiq,s 
'.T,q 

x.{n {r 50 qrr+ rqn r+ "rrrel 50 {rq;qr i sFl+ i i r,qgr l,oooi- Frq, 5,000/- lr!-s 3{,r{r 10.ooo/-
r'.r,1 qr ft'ri'fta ,rfl rra ft vl?'qql'E r fruii.a rr-+ 6r mrarq. qftrl rffirq 'qpirfltrr."r 6 crFr + qzr,T+ 

'Fr--n { 4r i
I+ir fi qriftrr{ ir{ i t+ <m ffi isif+-t ++ sr.e zPr Eqr nm flCrr r qdftrt gr'+z +r q,r.rn, ++ 4T Tq ,n'{r c' ,ir{r ?n-
T- -+D- {.ffiq ;qprra.I4"rT ff rnrr FEr } i or,n qrtrr (q sri+) t h'' 3n#'-q-{ i, r-ra 5697- Frr 6r F.rifti rJ.4 Tqr

6.fl frrn l/

E

Bfi-q ffi,fr qs ff rre-{ I 2nd Floor, GST Bhavan

tq +S ta{r +s / Race Course Ring Road

r"rdle / Raikot 360 001
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E-f, qA'F+{q,I99a ff err(r 86 fi 3c-tr{"T3ii (21 '1.d l2[,) it ,rr'l,i :f trt rfi q'ftq, +a]sa fi.rq{r+r, 1994,+F-Tq9(2) IFj

9(2A) i raa frqiFiT qra s.'r.-7 + ff sr qt'{i r,{ gql ci'; :irq'i'-, rac ri'fi< {'d 3TT{r 3n{.s {3r+q), *=ftc aiqr< eJF6 Elrr
qN urAri A cFa.-qi f{'J +i (s{t t I|d efr qqrltr :.'r'r *f},,1 rl, 3n$tr ero s6rr6 3nI6 3{T{r 3qr{s, Id{ Ticr{ el6i
jre.r*z a} "rffiq.qrErttr;F''a Tl ,rr*r+ ri <.rc a1 fi;:.,-.ai6.',nz,r d;r.rfr fr =rq i {"rq +,+r ffi r /
T tre aloeal under sub se(bon l2l and l.lAl ol :):'\,.rro,r qti the Finance Act lqq4. shall be filed rn For ST.7 as
nres, iitrerl un.ler Rule (, (2r & 9l2Al ol i,'r| Ser'.i,.'e 'l a\ R,rles. I q9-l and shall be accompanied by a copy ol order
5; C.;;i;;;;;; Ci,iuat ti.tii oi Comrni.s,, n.. (,.r,,ral Excrse {Appeatsl tone of which shall be a certified
.onvl and coDv ol the order oassed bv !hc t,,nlt,iiss'onel'aulhorizinA the Asslstant Commrssloner or Ueputy
i.i-i.ii.l""i'i"of Centr al Excise/ Servie" I'rx l! lil'u,c rpt'eal betoreihe Appellale Tribunal.
*qr sf;ql, a.+rq 

.rqrz ,Iq r'r{ +{rd' T'ffi 'nD;P. l--4) ': Ta q'H } ErEi t i{rffa -lql< 
'gl--qi 

3{f}fi{q 1944 tt fi'I
35Esh ffd, nff Erffq 3rF*fim, 1994 +,rIll 83 + rn-i{ +{rd- 6t S.rrXff rri t, r< qr?cr h cfr 3TC+c yrDrr"r ii
q"tr;r qz+ {q.c a{rq ,f'fi/ir{r {r qi.r + 10 ca,ri (1ool.). .ra qiT lEi gin ffic *, w 5<iar, T{ h-fi SqtrT ffid i, 4r
rrrr+m i+-q:r ,rnr arri ft nq ,[q 4 rrrrt aqr ts era qd drfefi ia .ria Eq 6r.19 6c]. a rrfir+ a ;rt

6:fio T;]T-- rg-e, rr< ir+ra's ,rd'i- -rrFr i5F m er€' A {iq ,|Ift4 7

('l ur4 1l ++',l{'h -r'q
(dr ffi-a rfl fi "fi tri rrrz T i?r

(ru) #+a q-fl f;rr{ia4r:F F-{q 6 ; T Tx'TT rr'E

- srrt sE B [q lrm + rntrm ffi,r (n' 2) 3{i."ficq 2014 i unv t 5d Effi +fffrq crFffi h Fqtr e-srmft{
E Ir{ 3rff mi 3T{r{ +;i ar{n€i fr/

For an aoneal ro be frled before the CESi'nT n{lcr Sei u(,n 35F of the Central Excrse Act, 1944 which rs also
made aobhcable to Sen lce Tax under Sc(lron 8.1 nr th(, I'i an.e Act, I9q4, a-n appeal agai-nst this ordel shall Lie

betore th'e Tribunal on Da\,.ment of I09o of rhe dLrtr denraided where duty or dury and penalty are in dispLlte, or
penally, where penalry a[one rs m dlspute. p:o\,reeJ llre arnount ofpre deposil payatjle would be subject ro a
ierlinp'of Rs tO Crore"s." Undcr Central Excise anli Servtce T3-\, "rjuly Demanded" shall include :

lll amounl delerrnrne.i tlnrler Se tron I I D,
irit amoLtnt oferroncous Ce',va! Credrr raken;
hril amount oavable under Rllie 6 of ihe Cenvat Credit Rules

provrbeii furrher thar t)re'prorrsrorrs ol this Se"tior shall not apply lo the slay appLcatron and appeals
pendrndbelore any appellale aulbbrrt\ prior lo tirp ^urnrren.ement o[the Finance (No.2) Acl,20I4.

qrcr qc+r< ffisisr qr+fi :

Revision aDD'lication to Government of India:
rq ,Eri,it-{ftei.r{fi+ Fr#tk< rwn t. i.+rq r=rrd ,F di}E{c,1994 fr trF 35ss i'5 qqaqT+ + ,r{rr+, qftq,
vra q-aF.-f{,1s.'r ,idf,i si6'r Eq r+rr:, 'rrq Aqrq'n,fi q-Ffi. fr++ *q tr{r. ffie qFt. rt f,fl-r loool,6Iftr'I
craT qrt*rrt /
A revrsroh 

'application lles lo thc Under Sccrelary. ,o lhe Govemmelt qf Indig, Sevislon Applicquon,UJ-ril,
Mrnrstrv of Friance. DeDartment of Reverluc +th fl,)or'. Jeevan DeeD Buildine. Parharnenl Stre'et. New Delhr
ll000f,underSecrion35EEofrheCEAl94airrrespe.rofrhefollowingcase,"gbvemedbyfuslprovisotosub-
section (L) of Section-358 ibid'

qft qrq + ffit r=q+rr+ + qrrc 4 
"zi 

T6qr,r ftft qr,{ + frff Tr',fli q r<rr .rc 4 qrnrq;r + +{rn qr Effi:r.qqrc.{ri {r f$(
ffi116 rr:r, ' q+:Gr {7 Tt'rrir * ima, qt Hr',1=-.12 qqr rrzr-vrt qrq + yrq:.or t zt'n, ffi +r.en qr G{r
ff. rrd q qr{ s +FgIn + qtq?1 qr/

In qaie of a-ny lo'sg of goods. whcre the loss oc{ lr s rrr tr arrsrt from a fa(.tory to a }rr'arehouse qr 1() aJlo*rer factorj
or from one'warehouse to i-rrot-\er dLrnr)g the (o'trse ol Drocess,ng of tht goods in a warehollse or in slorage
rvhether in a factory or in a warehouse

rrFa * ard' fiffi -rp rr irr +1fua +r re qrl6 fiF-qi'rr n rqsq:,?{rqT{ Ee_1rG A*l{ TanE rJ-qt gz (ft}.) + cr+t t,
ir rrpa > +rz' Frff rry qr ir. +r ftqia fi -E ) r ;
ln (ase oI rrbaLe ofdutv o[ ex(ise orl poods c\Dorted ro anv countrv or terrrtorv outsrde lndia rf on excisablc
maleual used ln lhe mahufa( ture of thF goods whrch i,-i. exiorred to-anv (ountli or terrrrory outslde lndia

,rft Tq" ,F6 ?,1 r11a14 't4.r ifir rTrrd + eG.. a1r a- .p.r{ eT qr.1 ffii++rryrir t
In case ofAoods"cxporled oulside lndla cxporl ro Nei.l or flhutan, wrthoul Davrnent ofduty.

{Frl").{ Tar< + J-qr"-a ,r"a :} rtrr,rra + +. iT ErS ifrz ic ,ri.JFffc mi #ffi Bft-{ e,qqr+ 6 Trd qr-q ff rr+ e Xi' niT 3{Arr
ir{r{fi(4fi-{)+rrrE-arfifirc({'2i,i998+r'rr.rlogr?r'rFia-affrdTriq,nrflryr+rEftlq'trar<t.nitaftl
'Tqer/Credil of anv dutv dllowed to be Llullzed towalds navment o[ excise dutv on frnal Droducts under t]e oro\,,rsions
of this Act or !he'Rules made.there under such o'.I r is passed by the'Commrssibner (Appeals) on oi aJter, the
dateappoinled under Sec I09ofrhe Frnan,e(No:)Acr,19q8. "

lrrrs 3n+.{ ff + yFr{i nr{ {,?{r EA-8 t,:ir fidrr z,nr+,lq (}-ftc)1M,zoot, hftsca h 3iTf- Bftffict, fl
3ntsr + qilqlT t 3 qrd+ rnrifr ff crff qrBrr r adm airaa awe qa qrtq s 3rfH 3 t{ 6t i cft{i riTtr ff frqGqr qr,T

ff i#|-q r.qr= vf-q'+flfftrq. 1944 +u-35-EE+r??q'rif-i,rq+3rflq]ft+qre,T 4 tr w TR-6 ft cfi liqn 6 T|4
qrl*Er /
'l he above applcauon shal be made rn duDlrcale :n Form No. EA-8 as sDecrfied under Rule. 9 of Cenlral Excise
lAppeals) RLifes, 2001 withm 3 monrhs ,tom the dale on whi.h the drder sousht to be aDDealed asainsl is
co_nimunicaled and sh6ll be accompanied by lwo corries each of tie OIO and OrdFr-ln-AoDeal.'lt should also bc
a.companied by a copy otTR-6 Ctiallan evtdenctng'pa,.rnent of prescribed fec as prescri6ed under Seclion 35-
EE of CEA, 1944, under Major Head ofAccouDt.

c-rfie{or qri{r i. ffq ffif&n FiEifca rr.+ fi rr?r.ft 4r rr{r +rE" r

aai rcl -rq r,r+ qrc rqt rt rqi 6c ir i F.ri 200/ {:r '{q-? ttn arn jip sft T{c '6q rrd Trq Fq} i rzr4 ir Fni
1OO0 -/ Tr rlllirFr lrfi7fl Trrrl
the revisioi applrcatiqn- shall be aq(ompanlcd by a fe. of Rs. 2OO/- whcre thp amount involved in Ruoees One
La. or lessandRs. IOO0/ \vhere th( ariouirr rnvohed ts rrrore lhal.r RupeesOne La..

lfi:l xrirt I +z {q ,ne.'g a rwi31 ;jr r1r1 5- ,,-g .r + i.: ,r3. fl {qT4- f,c{$ aiT-t fuqr -qErr-a-frr {q r-.q q. 1,r,r .-r
liT +'r lt'Tr'{?i flrT q Tfi a iiE Tqnrqtr rtll{ .r{rf r{;'"r 'J 

Dt .,it'T-qr iiftq q}6r. qi rrfi fir<i-{ k{ .,rrr * r i ln cas"e
rf rhe order covers vanous irmbers o[ oJder- rn Orrqrr,al, fee for eaih O.t.O. snauta'U. ir'aiit i" tt e'ai.iiii.r?
manner. nol\,'"1!hstandrng the fact thal lhe one appeal to the Appellanr Tribunal oi ihC otFZootriaton io-Gc
Cenual Covl. As lh..as"e may be, rsfilled to avoi'd sclrptiria ri6rti rf ixCGrig Rs. 

- 
t 
--i5kl- 

iee 'oT-'R;-i6O / Tor
each

4,rq,irFdn nI?rq ,I.{ 3rEE{c, 1975. 6 itEfi r { rlrrr {E qrE r qa e+rra 3fialr {l rft c{ ftEifta 6.50 {ct mT
;qTrrF4 eT=5lzF6. qrlr FFII SrrrEt /
One .gpj, of apphcauol,or O.l.O. as rhe casF mar be, arld Lhe order ol lhe adiud(atlne authoritv shall bFar a
coun lee starrp ot Ks.O.5U as prescnDcrl unrier 5cr,e(lulc.l tn lerms ol the Couil Fee Act;-l975, as amended.

q.qr:f+, tzff I'rrd 'tEr. 
r.s- +{rf, etrrq 'rpnl.rr.',r (614 ffa) I:iT{r{+. 1982 i {Fra 'ra n;q tr{F}rn {r{+ +qEftra r.c fir ffflir {r 3ir' rfr trrt< 3naftr ft-,,r rrd';r r

Attqr{ion is also illvited t! the rules coveriqg qhesq iliri odler related matters contained in the Customs, Excise
aud Servlce Appellate Trrbunal (Procedure) Rltles, 1982.

Tg {ffTq TrFrrrPt sT 3r.fr-{- fu{ r,-i t ,i=jtrr< arnr+, E-t+ 3i-. Tfi-nnq yr+-rrii } ftr', 3{.ftqr"ff ffiq }q.qral
www.coec.gov.tn .nt 19 r]q,4 A I I
For the elaT)orate dera ed and larcsr provisrons relar,ng ro filing of appeal lo lhe hrgher appellale authority. rhe
appellant may refer to rhe Deparrmenial websrte $ !'w.rt,ec Rov Yn. ' '
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Appeat No: V2 / 6) / GDM/ 2020

M/s. Vihar Logistics, Gandhidham (hereinafter referred to as "appe[[ant")

has fited Appeat No. VZl63/GDM/2020 against Order-in-Original No.

10/GSf /AC12020-2'l dated 30.9,2020 (hereinafter referred to as "impugned

order") passed by the Asst. Commissioner, Central GST, Gandhidham (Urban)

Division (hereinafter referred to as "adjudicating authority").

2. The facts of the case, in brief, are that the appettant was engaged in

providing 'Cargo Handting Service', 'C[earing and Forwarding Service', GTA

Service etc. and was holding Service Tax Registration No. AAIFV4053CSD002.

lnquiry initiated against the Appettant revealed that they had avaited Cenvat

credit on Capital goods in the year 2012, which was subsequentty sotd by them in

the year 2014, without reversing /paying appticabLe Cenvat credit. lt appeared

to the investigating officers that the Appeltant was liabte to reverse Cenvat

credit on the said Capital goods, in terms of Rute 5(A) of the Cenvat Credit

Rutes, 2004 (hereinafter referred to as 'CCR, 2004). The Appettant vide letter

dated 23.8.2016 informed that they had paid Cenvat credit total[y amounting to

Rs. 9,16,990/- along with interest of Rs. 4,30,960/-.

2.1 On cu[mination of inquiry, Show Cause Notice No. SCN/33/CEP/Kutch/ 18-

'19 dated 13.2.2019 was issued to the Appellant catting them to show cause as to

why an amount of Rs. 9,16,990/- shoutd not be demanded and recovered from

them under Rute 14 of the CCR, 2004 read with Section 73 of the Finance Act,

1994 (hereinafter referred to as 'Act') and why the amount of Rs. 9,16,990/'

paid by them shoutd not be appropriated against the said demand; interest

shoutd not be demanded from them under Ru[e 14 ibid and an amount of Rs.

4,30,960/- shouLd not be appropriated against said tiabitity. The notice atso

proposed imposition of penatty under Rute 15 of CCR, 2014 read with Section 78

of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who disattowed Cenvat credit of Rs'

9,16,990/- under Ru[e 14 of CCR, 2004 read with Section 73 of the Act and

appropriated Rs. 9,16,990/- against confirmed demand. The adjudicating

authority ordered for recovery of interest under Rute 14 ibid and appropriated

Rs. 4,30,960/- against their interest tiabitity and imposed penatty of 1,37'5491-

under proviso to Section 78 of the Act.

g aggrieved, the appetlant preferred the present appea[ on the

nds, inter alio, contending that,

'lu

E

^-G\^-qitli

q*J

J ln
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Appeat No: V2l63/GDM/2020

(i) There was no attegation of suppression in the show cause notice. ln

the entire show cause notice there is no use of the words, suppression,

fraud, cotlusion, misstatement etc. and it is a fact that there

was no suppression. Despite this fact penatty has been imposed under

proviso to Section 78 of the Finance Act,1994.

(iii) That the extended period of limitation can be invoked only in a

case where the service tax has not been paid on account of fraud,

col(usion, witlfuI misstatement and suppression of facts with an intention

to evade tax. lt is very evident that the said circumstances are not

estabtished in the instant case. The extended period has been invoked in

the notice and the consequential order-i n -original on the grounds that the

appe[lant was a registered assessee and duty bound to know the

procedure, Act and Rutes made thereunder. However, no efforts are

visible in the order elaborating the ground on the basis of which such a

serious attegation is being inferred. The provisions are controversial and in

absence of any finality in [aw, the bona fide view of the appettant cannot

be termed as fraud, collusion, wi[[fu[ misstatement, and suppression of

facts with an intention to evade tax for the purposes of invoking proviso

to section 73(1 ) of the Finance Acl, 1994. Though there was no omission

reversing the Cenvat Credit but 'it was just due to ignorance and not

detiberate. Further, had there been any such matafide intention, they

wou[d not have shown in their books of accounts. Retied upon fotlowing

case [aws:

(a) Kanasatakshmi -2010 (19) STR 746
(b) Tamitnadu Housing Board - 1994 (74) ELT 9
(c) Hindatco lndustries Ltd- 2003 (161)ELT 346

(iii) Since there was no suppression at atl and as such no penalty is

imposable under Section 78 of the Finance Act, 1994, if the entire amount

of Service Tax along with interest thereon has been paid before issue of

?

l

i p

Page 4 of 7

(ii) Appettant further submits that in its reply it had submitted that

ctearance of the capital goods i.e. loaders were already mentioned in the

statutory record i.e. Balance Sheet and it had immediatety paid the

amount just after initiation of inquiry; that'it was not the case that it had

hidden or suppressed any material fact or intentionalty evaded the tax

tiabitity; that it had shown sale of loader in its books of accounts which

suffice that there was no fraud, witlful misstatement, coltusion from its

side and also cited the retevant instructions issued from F. No.

137 I 46/2015-5.T., dated 1 8-B-201 5.
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show cause notice as stiputated under Section 73(3) of the Finance Act,

1994 and relied upon case law of YCH Logistics lndia Ltd - 2020-TIOL-605-

CESTAT-Bang and Adecco Ftexione Workforce Sotution Ltd- 2012 (26) STR

3 (Kar.).

4. Personal hearing 'in the matter was conducted in virtual mode through

video conferencing on 25.5.2021 . Shri R.C. Prasad, Consuttant, appeared on

behalf of the Appeltant and reiterated submission of appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order,

and grounds of appea[ memorandum. The issue to be decided in the present

appea[ is whether the Appetlant is tiable to penatty under Rute 15 of CCR, 2004

read with Section 78 of the Act or otherwise.

6. On perusal of the records, I find that the Appettant had avaited Cenvat

credit on Cap'ital goods in the year 2012 which was subsequentty soLd by them in

the year 2014 but had not reversed appticabte Cenvat credit in terms of Rute

5(A) of CCR, 2004. This fact came to tight during inquiry initiated against them.

The Appetlant paid appticable Cenvat credit along with interest. The

adjudicating authority confirmed demand of Rs. 9,16,990/- (inctuding Cess)

atong with interest under Rute 14 of CCR,2004 and imposed penatty of Rs.

1 ,37 ,5491 - under Section 78 of the Act.

6.1 I find that the Appettant has not disputed about confirmation of demand

or recovery of interest but contested imposition of penatty under Section 78 of

the Act on the grounds that there was no suppression of any facts and imposition

of penatty on the altegation of suppression is bad in law and liabte to be set

aside.

7. I find that the Appettant has not challenged confirmation of demand or

recovery of interest. l, therefore, uphotd the impugned order to that extent as

not chattenged. Now coming to imposition of penatty under Section 78 of the

Act, lfind that adjudicating authority has imposed penalty of Rs. 1,37,549/-

under proviso (i) of Section 7B(1) of the Act, which is reproduced as under:

"SECTION 78. Penalty for tailure to pay service tax for reasons ofliaud, etc.

(1) Where any service tax has not been levied or paid, or has been shott-

levied or short-pdid, or erroneously refunded, by reason of fraud or collusion or

wilful mis-stat6ment or suppression ol facts or contravention of any of the

provisions of this Chapter or of the rules made thereunder with the intent to
-evade 

payment of service tax, the person who has bcen served notice under the

provis6 to sub-section (i) of section 73 shall, in addition to the service tax and

intcresl specified in the notice, be also liable to pay a penalty which shall be

equal to hundred per cent. ofthe amount o1'such service tax :

that...

*
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Provided further that where service tax and interest is paid within a period of
thirty days o[-

(i) the date of service of notice under the proviso to sub-section (1) of section
73, the penalty payable shall be filteen per cent of such service tax and

proceedings in respect ofsuch service tax, interest and penalty shall be deemed

to be concluded;

7.1 As per above, provisions of Section 78 can be invoked for reason of fraud

or cottusion or wilfu[ mis-statement or suppression of facts or contravention of

any of the provisions of the Act or rutes made thereunder with the intent to

evade payment of service tax. On going through the impugned order, I find that

the adjudicating authority has given findings for imposing penatty under Section

78 which is reproduced betow:

"16. With regard to imposition of penalty under Section 78 of the Finance Act,

1994, the Noticee has contested and refers Board instruction F.No.

13714612015-5.T., dated 18.08.2015 and as per para 3.2 if the amount along

with interest is paid prior to issuance of the SCN where no suppression is

involved there is no requirement to issue SCN and penalty is not imposable.

However, I find that the Noticee had been a registered Service Tax assessee

and duty bound to know the procedure, Act and Rules made there under and

they had also undertaken to comply with all the conditions prescribed in the

said Act/ Rules at the time of obtaining Service Tax Registration. Further,

under self-assessment regime Noticee is duly bound to be honest and prompt

while discharging their liability. The Noticee has availed and utilized the

CENVAT credit of dutv naid on ca ll ital soods but did not oaid/ reversed the

applicable cenvat crcdit when thev sold the said canital coods after their use.

This fact was unearlhed only during the course of inquiry when the documents

of the Noticqe were scrutinized and statement of the partner of the Noticee was

recorded In view thereo the Noticee rendered themselves liable for oenaltv

under Rule 15 of the Cenvat CreditRules. 2004 read with Section 78 of the

Finance Act. 1994 and Board instruction F.No. 13714612015-5.T., dated

I 8.08.201 5 is not applicable in this case as refer by Noticee."

(Emphasis supptied)

7.2 lt is not under dispute that non reversa[ of Cenvat credit on capital goods

sotd by the Appetlant was unearthed during inquiry initiated against them. Had

there been no inquiry initiated against the Appeltant, such non reversa[ of

Cenvat credit woutd have gone unnoticed. So, there existed etement of

suppression of facts with intent to evade payment of tax. Though the

adjudicating authority has not specifically mentioned suppression of facts for

D
t
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'imposing penalty under Section 78 but it is reftected in the findings reproduced

supra. l, therefore, hotd that penatty under Section 78 was correctty imposed by

the adjudicating authority.

8. ln view of above, I uphotd the impugned order and reject the appea[ fited

by the appettant.

3rfrq6d ilT <-d fi G q{-q 6r frTtrRl r3qtm ilft+ t ftqr wrr t r

The appeal fited by the Appeltant is disposed off as above.
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