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Appeal Mo: V2/63/GDM/2020

:: ORDER-IN-APPEAL ::

M/s. Vihar Logistics, Gandhidham (hereinafter referred to as “appellant”)
has filed Appeal No. V2/63/GDM/2020 against Order-in-Original No.
10/GST/AC/2020-21 dated 30.9.2020 (hereinafter referred to as “impugned
order”) passed by the Asst. Commissioner, Central GST, Gandhidham (Urban)

Division (hereinafter referred to as “adjudicating authority”).

7.2 The facts of the case, in brief, are that the appellant was engaged in
providing ‘Cargo Handling Service’, ‘Clearing and Forwarding Service’, GTA
Service etc. and was holding Service Tax Registration No. AAIFV4053CSD002.
Inquiry initiated against the Appellant revealed that they had availed Cenvat
credit on Capital goods in the year 2012, which was subsequently sold by them in
the year 2014, without reversing /paying applicable Cenvat credit. It appeared
to the investigating officers that the Appellant was liable to reverse Cenvat
credit on the said Capital goods, in terms of Rule 5(A) of the Cenvat Credit
Rules, 2004 (hereinafter referred to as ‘CCR, 2004). The Appellant vide letter
dated 23.8.2016 informed that they had paid Cenvat credit totally amounting to
Rs. 9,16,990/- along with interest of Rs. 4,30,960/-.

2.1 On culmination of inquiry, Show Cause Notice No. SCN/33/CEP/Kutch/ 18-
19 dated 13.2.2019 was issued to the Appellant calling them to show cause as to
why an amount of Rs. 9,16,990/- should not be demanded and recovered from
them under Rule 14 of the CCR, 2004 read with Section 73 of the Finance Act,
1994 (hereinafter referred to as ‘Act’) and why the amount of Rs. 9,16,990/-
paid by them should not be appropriated against the said demand; interest
should not be demanded from them under Rule 14 ibid and an amount of Rs.
4,30,960/- should not be appropriated against said liability. The notice also
proposed imposition of penalty under Rule 15 of CCR, 2014 read with Section 78
of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who disallowed Cenvat credit of Rs.
9,16,990/- under Rule 14 of CCR, 2004 read with Section 73 of the Act and
appropriated Rs. 9,16,990/- against confirmed demand. The adjudicating
authority ordered for recovery of interest under Rule 14 ibid and appropriated
Rs. 4,30,960/- against their interest liability and imposed penalty of 1,37,549/-
under proviso to Section 78 of the Act.

ing aggrieved, the appellant preferred the present appeal on the

Page 3 of 7



Appeal No: V2/63/G0Wm/ 2020

(1) There was no allegation of suppression in the show cause notice. In
the entire show cause notice there is no use of the words, suppression,
fraud, collusion, misstatement etc. and it is a fact that there
was no suppression. Despite this fact penalty has been imposed under

proviso to Section 78 of the Finance Act,1994.

(i)  Appellant further submits that in its reply it had submitted that
clearance of the capital goods i.e. loaders were already mentioned in the
statutory record i.e. Balance Sheet and it had immediately paid the
amount just after initiation of inquiry; that it was not the case that it had
hidden or suppressed any material fact or intentionally evaded the tax
liability; that it had shown sale of loader in its books of accounts which
suffice that there was no fraud, willful misstatement, collusion from its
side and also cited the relevant instructions issued from F. No.
137/46/2015-5.T., dated 18-8-2015.

(iii) That the extended period of limitation can be invoked only in a
case where the service tax has not been paid on account of fraud,
collusion, willful misstatement and suppression of facts with an intention
to evade tax. It is very evident that the said circumstances are not
established in the instant case. The extended period has been invoked in
the notice and the consequential order-in-original on the grounds that the
appellant was a registered assessee and duty bound to know the
procedure, Act and Rules made thereunder. However, no efforts are
visible in the order elaborating the ground on the basis of which such a
serious allegation is being inferred. The provisions are controversial and in
absence of any finality in law, the bona fide view of the appellant cannot
be termed as fraud, collusion, willful misstatement, and suppression of
facts with an intention to evade tax for the purposes of invoking proviso
to section 73(1) of the Finance Act, 1994. Though there was no omission
reversing the Cenvat Credit but it was just due to ignorance and not
deliberate. Further, had there been any such malafide intention, they
would not have shown in their books of accounts. Relied upon following
case laws:

(a) Kanagalakshmi -2010 (19) STR 746
(b) Tamilnadu Housing Board - 1994 (74) ELT 9
(c) Hindalco Industries Ltd- 2003 (161) ELT 346

(ili) Since there was no suppression at all and as such no penalty is
imposable under Section 78 of the Finance Act, 1994, if the entire amount

of Service Tax along with interest thereon has been paid before issue of
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show cause notice as stipulated under Section 73(3) of the Finance Act,
1994 and relied upon case law of YCH Logistics India Ltd - 2020-TIOL-605-
CESTAT-Bang and Adecco Flexione Workforce Solution Ltd- 2012 (26) STR
3 (Kar.).

4. Personal hearing in the matter was conducted in virtual mode through
video conferencing on 25.5.2021. Shri R.C. Prasad, Consultant, appeared on
behalf of the Appellant and reiterated submission of appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the Appellant is liable to penalty under Rule 15 of CCR, 2004
read with Section 78 of the Act or otherwise.

6. On perusal of the records, | find that the Appellant had availed Cenvat
credit on Capital goods in the year 2012 which was subsequently sold by them in
the year 2014 but had not reversed applicable Cenvat credit in terms of Rule
5(A) of CCR, 2004. This fact came to light during inquiry initiated against them.
The Appellant paid applicable Cenvat credit along with interest. The
adjudicating authority confirmed demand of Rs. 9,16,990/- (including Cess)
along with interest under Rule 14 of CCR,2004 and imposed penalty of Rs.
1,37,549/- under Section 78 of the Act.

6.1 | find that the Appellant has not disputed about confirmation of demand
or recovery of interest but contested imposition of penalty under Section 78 of
the Act on the grounds that there was no suppression of any facts and imposition
of penalty on the allegation of suppression is bad in law and liable to be set

aside.

s | find that the Appellant has not challenged confirmation of demand or
recovery of interest. |, therefore, uphold the impugned order to that extent as
not challenged. Now coming to imposition of penalty under Section 78 of the
Act, | find that adjudicating authority has imposed penalty of Rs. 1,37,549/-
under proviso (i) of Section 78(1) of the Act, which is reproduced as under:

“SECTION 78. Penalty for failure to pay service tax for reasons of fraud, etc.
— (1) Where any service tax has not been levied or paid. or has been short-
levied or short-paid, or erroneously refunded. by reason of fraud or collusion or
wilful mis-statement or suppression of facts or contravention of any of the
provisions of this Chapter or of the rules made thereunder with the intent to
evade payment of service tax, the person who has been served notice under the
proviso to sub-section (1) of section 73 shall, in addition to the service tax and
interest specified in the notice, be also liable to pay a penalty which shall be
equal to hundred per cent. of the amount of such service tax :
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Provided further that where service tax and interest is paid within a period of
thirty days of — '

(i) the date of service of notice under the proviso to sub-section (1) of section
73, the penalty payable shall be fifteen per cent of such service tax and
proceedings in respect of such service tax, interest and penalty shall be deemed
to be concluded;

7.1  As per above, provisions of Section 78 can be invoked for reason of fraud
or collusion or wilful mis-statement or suppression of facts or contravention of
any of the provisions of the Act or rules made thereunder with the intent to
evade payment of service tax. On going through the impugned order, | find that
the adjudicating authority has given findings for imposing penalty under Section
78 which is reproduced below:
“16. With regard to imposition of penalty under Section 78 of the Finance Act,
1994, the Noticee has contested and refers Board instruction F.No.
137/46/2015-8.T., dated 18.08.2015 and as per para 3.2 if the amount along
with interest is paid prior to issuance of the SCN where no suppression is
involved there is no requirement to issue SCN and penalty is not imposable.
However, | find that the Noticee had been a registered Service Tax assessee
and duty bound to know the procedure, Act and Rules made there under and
they had also undertaken to comply with all the conditions prescribed in the
said Act/ Rules at the time of obtaining Service Tax Registration, Further,
under self-assessment regime Noticee is duly bound to be honest and prompt

while discharging their liability. The Noticee has availed and utilized tne

CENVAT credit of duty paid on capital goods but did not paid/ reversed the

applicable cenvat credit when they sold the said capital soods after their use.

This fact was unearthed only during the course of inquiry when the documents

of the Noticee were scrutinized and statement of the pariner of the Noticee was

recorded. In view thereof, the Noticee rendered themselves liable for penalty

under Rule 15 of the Cenvat Credit Rules. 2004 read with Section 78 of the
Finance Act, 1994 and Board instruction F.No. 137/46/2015-S.T.. dated

18.08.2015 is not applicable in this case as refer by Noticee.”

(Emphasis supplied)

7.2 It is not under dispute that non reversal of Cenvat credit on capital goods
sold by the Appellant was unearthed during inquiry initiated against them. Had
there been no inquiry initiated against the Appellant, such non reversal of
Cenvat credit would have gone unnoticed. So, there existed element of
suppression of facts with intent to evade payment of tax. Though the

adjudicating authority has not specifically mentioned suppression of facts for
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imposing penalty under Section 78 but it is reflected in the findings reproduced
supra. |, therefore, hold that penalty under Section 78 was correctly imposed by
the adjudicating authority.

8. In view of above, | uphold the impugned order and reject the appeal filed
by the appellant.

9, sfteraRdl gTr 79 i w5 ardier &1 e 3w a s a M amar 2
9. The appeal filed by the Appellant is disposed off as above.

”\745 (

Commissioner(Appeats)

By RPAD
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