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-3.

:: ORDER-IN-APPEAL ::

M/s Shaifali Rolls Ltd, Kutch (hereinafter referred to as “Appellant”) has
filed Appeal No. V2/115/RAJ/2011 against Re-Credit Order No. 214-219/2010-
11 dated 9.12.2010 (hereinafter referred to as “impugned order”) passed by
the Deputy Commissioner, erstwhile Central Excise Division, Gandhidham

(hereinafter referred to as “sanctioning authority”).

¥ P The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of MS Ingots, Metal Rolls, S.G. Iron and Cl Casting falling under
Chapter No. 72, 73 and 84 of the Central Excise Tariff Act, 1985 and was
holding Central Excise Registration No. AAIC55538EXM001. The Appellant was
availing benefit of exemption under Notification No. 39/2001-CE dated
31.07.2001, as amended (hereinafter referred to as ‘said notification’). As per
scheme of the said Notification, exemption was granted by way of refund of
Central Excise duty paid in cash through PLA as per prescribed rates and refund
was subject to condition that the manufacturer has to first utilize all Cenvat
credit available to them on the last day of month under consideration for
payment of duty on goods cleared during such month and pay only the balance
amount in cash. The said notification was amended vide Notification No.
16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated
10.06.2008, which altered the method of calculation of refund by taking into
consideration the duty payable on value addition undertaken in the
manufacturing process, by fixing percentage of refund ranging from 15% to 75%
depending upon the commodity. The Appellant had opted for availing the

facility of re-credit, in terms of Para 2C(a) of the said notification.

2.1 The appellant had filed re-credit applications for the period from May,
2010 to October, 2010 for re-credit of Central Excise Duty, Education Cess and
Secondary and Higher Education Cess paid from PLA, totally amounting to Rs.
3,09,43,425/- on clearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the sanctioning
authority that,
(i) the Appellant was eligible for exemption only at the rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 and the Appellant was not
entitled to re-credit full amount paid through PLA.
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Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the appellant

was not entitled for refund of Education Cess and 5.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct
re-credit amount to the tune of Rs. 1,91,57,366/- and rejected excess claimed
amount of Rs. 1,17,86,059/- and ordered the Appellant to reverse the excess
amount claimed along with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appellant has preferred the present appeal, inter-

alia, on the grounds that,
(i) The adjudicating authority has erred in not appreciating the legal
position as regards restricting the re-credit. The said issue has been
finally decided by the Hon’ble Gujarat High Court in the case of SAL
Steel Ltd vide Order dated 10.3.2010, wherein the Notification No.
16/2008-CE dated 27.3.2008 was challenged. The Hon'ble High Court has
held that full of refund of duty paid from PLA cannot be withdrawn by
subsequent notification unless the Parliament has modified the Act. The

adjudicating authority was required to follow the said decision.

(ii)  The adjudicating authority has not shown any authority to hold
that refund of Education Cess and SHE Cess cannot be allowed under the
said notification; that as per Section 93(3) of the Finance Act, 2004 and
Section 138 of the Finance Act, 2007, all provision of Central Excise Act,
including those relating to refund, exemption will also apply to
Education Cess and SHE Cess. Thus, there is mis-interpretation on the
part of adjudicating authority in not granting refund of Education Cess
and SHE Cess and relied upon case law of Toyota Kirlosakar Motors Pvt
Ltd - 2006 (196) ELT 0362.

5. The Appeal was transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon'ble Supreme Court. The said appeal was retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and have been taken up for disposal.
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5.
3.1 Hearing in the matter was scheduled in virtual mode on 13.4.2021,
18.5.2021 and 8.6.2021 and communicated to the Appellant by Speed Post at
the address mentioned in appeal memorandum. However, no consent was
received from the Appellant. |, therefore, take up the appeal for decision on
merits on the basis of available records and grounds raised in Appeal

Memorandum.

6. | have carefully gone through the facts of the case, impugned order and
submissions made by the appellant in appeal memorandum. The issues to be
decided in the present appeal are whether,
(1) the Appellant is eligible for refund of Central Excise duty at full
rate of duty or at the rates prescribed vide Notification No. 16/2008-CE
dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(ii)) The appellant is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
Notification No. 39/2001-CE dated 31.07.2001, as amended?

7. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. | find that
the Appellant had opted for availing the facility of re-credit, in terms of para
2C(a) of the said notification. The appellant had filed re-credit applications for
the period from May, 2010 to October, 2010 for re-credit of Central Excise
Duty, Education Cess and Secondary and Higher Education Cess paid from PLA
totally amounting to Rs. 3,09,43,425/- on clearance of finished goods
manufactured by them. The sanctioning authority, after determination,
restricted the re-credit amount to Rs. 1,91,57,366/- and rejected balance
amount of Rs. 1,17,86,059/- and ordered for its recovery vide the impugned
order on various counts mentioned in the impugned order.

8. The Appellant has contended that the adjudicating authority erred in not
following the decision dated 10.3.2010 passed by the Hon’ble Gujarat High
Court in the case of SAL Steel Ltd, wherein the Hon’ble High Court has held
that full of refund of duty paid from PLA cannot be withdrawn by subsequent
notification No. 16/2008-CE dated 27.3.2008 unless the Parliament has
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8.1. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and HNotification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Hon'ble Gujarat High Court in the case of SAL
Steel Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), held the said amending
notifications as hit by promissory estoppel. However, it is further observed that
the said decision of the Hon’ble Gujarat High Court has been reversed by the
Hon'ble Supreme Court of India in the case of Union of India Vs. VVF Ltd &
Others as reported in 2020 (372) E.L.T. 495 (5.C.). The Hon’ble Apex Court in
the case has held as under:
“14.3 As observed hereinabove, the subsequent notifications/industrial
policies do not take away any vested right conferred under the earlier
notifications/industrial policies. Under the subsequent notifications/industrial
policies, the persons who establish the new undertakings shall be continue to
get the refund of the excise duty. However, it is clarified by the subsequent
notifications that the refund of the excise duty shall be on the actual excise
duty paid on actual value addition made by the manufacturers undertaking
manufacturing activities. Therefore, it cannot be said that subsequent
notifications/industrial policies are hit by the doctrine of promissory estoppel.
The respective High Courts have committed grave error in holding that the
subsequent notifications/industrial policies impugned before the respective
High Courts were hit by the doctrine of promissory estoppel. As observed and
held hereinabove, the subsequent notifications/industrial policies which were
impugned before the respective High Court can be said to be clarificatory in
nature and the same have been issued in the larger public interest and in the
interest of the Revenue, the same can be made applicable retrospectively,
otherwise the object and purpose and the intention of the Government to
provide excise duty exemption only in respect of genuine manufacturing
activities carried out in the concerned areas shall be frustrated. As the
subsequent notifications/industrial policies are “to explain™ the earlier
notifications/industrial policies, it would be without object unless construed
retrospectively. The subsequent notifications impugned before the respective
High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The
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notifications impugned before the respective High Courts can be said to be
providing mode on determination of the refund of excise duty to achieve the
object and purpose of providing incentive/exemption. As observed
hereinabove, they do not take away any vested right conferred under the earlier
notifications. The subsequent notifications therefore are clarificatory in nature,
since it declares the refund of excise duty paid genuinely and paid on actual
manufacturing of goods and not on the duty paid on the goods manufactured
only on paper and without undertaking any manufacturing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held
that the subsequent notifications/industrial policies which were impugned
before the respective High Courts are clarificatory in nature and are issued in
public interest and in the interest of the Revenue and they seek to achieve the
original object and purpose of giving incentive/exemption while inviting the
persons to make investment on establishing the new undertakings and they do
not take away any vested rights conferred under the earlier
notifications/industrial policies and therefore cannot be said to be hit by the
doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a
grave error in quashing and setting aside the subsequent notifications/industrial
policies impugned before the respective High Courts on the ground that they
are hit by the doctrine of promissory estoppel and that they are retrospective
and not retroactive. Consequently, all these appeals are ALLOWED. The
impugned Judgments and Orders passed by the respective High Courts, which
are impugned in the present appeals, quashing and setting aside the subsequent
notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside.”

8.2 By respectfully following the above judgement passed by the Hon'ble
Supreme Court in the case of Union of India Vs VVF Ltd & others, | hold that the
Appellant is eligible for refund of duty only at the rates prescribed under
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and following the terms prescribed therein. |, therefore,
uphold the impugned order.
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9. As regards the second issue, | find that the sanctioning authority had
sanctioned refund of Central Excise duty under Notification No. 39/2001-CE
dated 31.7.2001, as amended, but had not sanctioned refund of Education Cess
and Secondary & Higher Education Cess on the ground that exemption under
the said notification was available only to Central Excise Duty and the said
notification did not cover Education Cess and Secondary & Higher Education
Cess and hence, the appellant was not entitled for re-credit of Education Cess
and S.H.E Cess. On the other hand, the Appellant has pleaded that as per
Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,
2007, all provisions of Central Excise Act, including those relating to refund,
exemption will also apply to Education Cess and SHE Cess; that there was mis-

interpretation on the part of adjudicating authority in not granting refund of
Education Cess and SHE Cess.

9.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,
“40, Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section SA of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed. and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the MNCCD, education cess,
secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a
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notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). ”

9.2 In view of the above, | hold that the appellant is not eligible for refund
of Education Cess and Secondary & Higher Education Cess. |, uphold the
impugned order to that extent.

10. In view of above, | uphold the impugned order and reject the appeal

filed by the appellant.

1. srfiemal grer 2=t 7 75 after 71 Aoz suars 730 & By amar 2 |
11.  The appeal filed by the Appellant is disposed off as above.

A,

, Q‘; '?’ﬂ. —(AKHILESH' K&MA

Uare sl
\ Commissioner (Appea F&

By R.P.A.D.

To,

M/s Shaifali Rolls Ltd

Survey No. 160, Village Tuna,
Adipur -Tuna Road,

Taluka Anjar,

District Kutch.
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