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To the west reeronal bench of Customs, Excise & Service Tax Appeltate T bunal {CESTAT) at, 2"J Floor,
Bhaurnali BhawSn, Asarwa Ahmedabad-38oo16m case of appeals othei than as mentrontd In para l{a) above
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bl Commrssroner Central Excrse oi Commrssroner, Central Excise (Appeals) (one of \.i'hich shal be a ceru-fied
coovl and coDv ofthe order Dassed bv lhc Com fir lsslonerau thor rzinq the Assistant Cornmissioner or Deputy
Cririinissroner ol Central Excise/ Servi.e Tax ro file lhe appeal beforeihe Appellale Tnbunal
ffsr rt=+, rfrq -I"cI" eg,a -i rar+,r u{.+,r ,IF.'rfl (tr) i. rF .q'fr.ii + qrr+ t ffiq rqre rJ-d rf}ftm 1944 ff ura
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For an aDpcal to be f ed belore the CESTAT. uDde. Seciion 35F of the Central Excise Act, 1944 v/hich is a.lso
made apilcable to Servrce Tax undcr Srcljon 83 oJ lhe Frnarrce Acl, 1994, ai appeal agamst this order shall he
betore tht Tnbunal on payrnent of I0u'" of the dull' (iemdljded where dLlty or duti and aenalty are ln dispute, or
penally, where penalty alone is in dispulc, pruvidcd the rrnrounl o[pre-deposir payab]e would be subjecr lo a
aei|nq of Rs. l0 Crores,

Under Central Dxcise and Service Ta>i- "Duw Demanded' shall include:
li) amount deLermined undcr Sec(ion ll D;
{irl a$olrnt oferroneorrs Cenval Credrr laken;
{ii, amount payable under Rule 6 ofthe Cenvat Credit Rules

- provided further fiat t}le provrsruns of this Sectjon shall not apply ro the stay appLcation and appeals
pending bplbre anv appellate autloritv prior lo t})e.ommcncement o[lhe Frnance (No.2) Act, 20t 4.

qT{ir TrasR sf5ri0.trq qr+{4 :

Revision aDDlication to Government of India:
rq nrirr ff,i+-lerpnFta:r ffEFja- qrr-r i,, l{,fn T{? ,rq rffi{q,l9q4 ff trrrr 35EE * qqq,r,.T+ i. ,z,h++, qf+s.
rrr74 Er-+rr. g+terrl.llta raf. ft-r qa6rt, .5qq flsm +fi qF{q, fr+q frT Tfi, q:rs cr,l, Tt {i-iT- l l0oo I , +r ft-'rr
qFrr qrt*f I /
A revrsroir 'aoDlcauon lres to Lhe Undcr Sccretuv. ro lhe Govemment of Indla. Reusion ADohcatron Unrl
MGistrv of ii6aniE DeoarLmeni bfREvenui. 4 ih Fioor. Jiev-an 

-Dii-o-tsirfaint. -parii-aifi;i-SfieEi-N;w 
D;iiii'

I t000 f. under Section 3_5EE of the CEA I944 in respecl of lhe follo\ring case, "govemed by fu st pr6viso to sub.
section (I) of Section-35B ibid:

qT1 qr;I + FFfl TfqI;I + qrqT q. tr7r TfiI{ r;[q[ qrq 6r 16{t firral4 q sBI, rtd :F qT-rFI;I s itrFT qT rtgr rq siraeti qr IEI
fF6 rs 513r? iF - - rigr rlr qr..ria + +r,tl, qr ia4r rrsF .I7 i sT lrEFlr'i qr,{ 6 Fiqff + el-.ra, F;4t +r.rsF z-r B-ff
T<ra Tz c cr< +;1r<r+ 6 firc c r/

ln Casc ofary loss ofgoods, where lhe loss occltrs ru transit from a faclory to a warehouse or to another factory
or from one warehouse Io enolher during the l-or)rse of processin8 of th"e goods ln a warehouse or rn srorage
whether in a factory or in a warehouse

irRT+Er6{ffi{rqqr&a*fua+r'tqrqhBRqiqty.q-m6qqrq[.rtrdAt*qr.Ir<{q+e-c(ft+{) tcrlrnt,
:ii !l.pa t arzr F.ff rrc rr efi qt it4id ff rfr Ar i
In case of rebale of duty of excrse on p.oods exDofled to anv.ountry or territory ourside India of on €xcisahle
rnaterral us(,d rn the manufaclure ot thE qoods rihr.ir al,e cxfjorted lo"any counlri or rerflt.ry oulside Ind,a

cli r"Trc ,ta, st qrr+n Ain Bir {r.{ + {zr . r.r,r" fl +rr, r qr"r fufr ft-fl ?r{r ir i
ln case of goodsixporr ed ou t sjdc Ind la cxporl ro Ncpal or Bh u tan, wrthou I paynent o( d uty.

qfrF.rar.'rr{'ri-r,TranrpailFrin+fpirer8ffiziT',rFlF++qlrdrtrdff*afl-{tn'n+rrcqFqff'r?i3rt''r+3neq
+ erTm (.{'fF) q, rra 6-r ,{ftiFruc (,' 2i. lrgii ff ?rrr log 'F irrr F?rr ff qt .n l,s .r-€r Frffift q' qr sr< t crts{ f+"
.rr e,l
Cred[ of ar)y dutv a]lowed ro be utillzed towards Davment o[ excise dutv on fina] Droducts under the Drov,sions
ol tllls Act oi tle"Rules made there under such oi'der is passed by the 

-Commissrbner (Appeals) on oi a-fter, rhe
date appointed under Sec. 109 otrhe Finance [No.j) Act,'1998. '

ssn6 qr+fi fr 4 rfu' c{i {rdq'. EA,8 t, ;ii ff rdm riqr.n rf.{ (:rfrq)Gqqr+ff,zOo t, + fli{q 9 } siT4-d EBffis i, iq
3rAeriqis',rh3 cr6 + qT,td ff qrff qrBr rrcrir+.n3"qar qr,{ {{ qtrr a qfi-{ 3ra1r ff i qft{i dar ff qrff qGrrr {IRr

fltrdz r.rz el'4 r{i}f+q-E. 1944 ff L'r'r 35-EE i. r-dr F'4tt'a {-a A {er,rff + qIeq ++,'rrTR 6 fixffri4cff Trff
qrBFr /
Thi above appU.ation shall be made ln duplcale ,n Form No. EA-8 as sDecifled under Rule. 9 of CentIal Excise
(Appeals) RiIes, 2001 within 3 months fiom the dalc un whrch the cirder soueht to be aDDealed asainst is
i ohimunr.ated and shall be ar companred bv two copres eaLh of the OIO and Or de_r-ln-ADDeal.'lt should also be
accompanred by a copy of TR 6 Challan evidencrn8 payment of pres.nbed fee as prescri6ed under Section 35
EE oI CEA, 1944, under Major Head ofAccount.

'rrteror xr€{ + Fra ffifu{ Fmifra ,r.q fi g-+rrrfr *r rr* qri}n r

;r*f q;rg -6q .rai ;fiie Fqt qt Jqq EFcA=r FT{ 2OOl- - qr1;1;r lT,Tt r. ft qe iqn 'frn rr{ qrrq Fq+ t;q141 A at €qi
1000 J +r {qrr;r l+4I Trr7r
The revisron application shall be ac.ompanled by a lee ot Rs. 200/'where the amount involved ln Ruoees Onc
Lac or ]ess and Rs. I0O0/- where the amount rniohpd rs lnore lhah Rupees One Lac.

qf? gq snrr q +g r{ 3nEtir +J qqrirr i + t;ird rq rn,r i. ftn !r-+ 6r rr{ro.r.r. r.r{E arr q ft-qr qFn +rE}r rq a':a + # r.
'ft fi f,ffi.rfi Tni q ffii 6 Frr q"rrF4fi rifi -rrfltrq.-q,i rr+ ,E-rq h;irfiq {rfirr qir rr+ .drir.{ fr-{i Trdr t I / llacaa;
rf the ordei covers various umbera oiorder rn olrgrnal. tee tor eaih Cil.o. should da o'ai; i; *r;'a6;;ild
manner. notwithstandne the lacl thal llre one appez] to lhe ApDeua.nt Tnbunal or the ohe aDDli(auon ro t}l(
Central Govt. As the cas"e may be, rs fillcd Io av6ftt scnplona w6rk i[ex.rsing Rs. I lakh fee'o'f Rs. ]00/- for

ryrsl,ilfud;qrqr{{ elq 3rfiHfuq, 1975, n:ry{{-r + 3r{qr' {.q 3nt,r,rii prfi 3nt?T ff yFt r. fiqtft'r 6.50 nqt +r
rq[qFra qra frftz r{ri rt{r qrerrt /
One coDi, of aDDh(atron or O l.O. as rhc case rnav t e. and rhe order of the adrudrcatrns authontv shall bea-r a
cour t tdd slamp'of Rs.6.50 as pr escnbed u nder Schedille-l rn I erms of I he Coutl Fee Act:-l975, as amended.

{rqr cr=6 Edrq Tn{re rtEF Tq +{I{r dffirq 'aprrfuT,-n 1{l i Afu) ffir, 1982 t afi-4 rrs ,r. q ,iaRrf, rr{,ri 6r
qfufiid 4+ ;i Frqr ft sh fr tqn xr+E-r f+qr rrr i r i '

Attenllon ls also lnvrted 1o dre rules covenng dlese and othcr related malters contained rn the Customs, Excise
afld Sew,(e Appellate Tnbunal lPro.edule) gules, 1o82.

lg 3rffic cffi iir 3{Ct4- erffl {.4 n {iziff{ arnr+, G--c< 3ir' r4-{irq flstrr+i + frL 3rfi-qrff Rr+Fftq i{qrt
www cbec.eov.in :fi ?Tf rFFir a r /
For the elaSorate, detarled and Iaresl provisions relarrng ro filing of appeal to the hrgher appellate authonty, the
appellant may reler lo thc DepaJtmental weDsrle www.coec P.ov ln.

(1r)

(c)

(rl

(iil

(iii)

(n,

(v)

(vi)

(D)

(E)

(F)

)ii4l g
,E

'].

(G)

/;



Appeal No: V2l1 1 5/RAJ/201 1

:: ORDER.IN.APPEAL ::

M/s Shaifati Rotts Ltd, Kutch (hereinafter referred to as "Appetlant") has

fited Appeal. No. V2l1'15lRAJ/201 1 against Re-Credit Order No. 214-21912010-

1'l dated 9.12.2010 (hereinafter referred to as "impugned order") passed by

the Deputy Commissioner, erstwhite CentraI Excise Division, Gandhidham

(hereinafter referred to as "sanctioning authority").

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of MS lngots, Metal Rotls, S.G. lron and Cl Casting fatting under

Chapter No. 72, 73 and 84 of the Central Excise Tariff Act, 1985 and was

hotding Central Excise Registration No. AA|C55538EXM001 . The Appetlant was

avaiting benefit of exemption under Notification No. 39/2001-CE dated

31.07.2001 , as amended (hereinafter referred to as 'sa'id notification'). As per

scheme of the said Notification, exemption was granted by way of refund of

Central Excise duty paid in cash through PLA as per prescribed rates and refund

was subject to condition that the manufacturer has to first utitize alt Cenvat

credit avaitabte to them on the [ast day of month under consideration for

payment of duty on goods cteared during such month and pay onty the balance

amount in cash. The said notification was amended vide Notification No.

16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated

10.06.2008, which attered the method of catcutation of refund by taking into

consideration the duty payable on value addition undertaken in the

manufacturing process, by fixing percentage of refund ranging from 15% to 75%

depending upon the commodity. The Appettant had opted for avaiting the

facitity of re-credit, in terms of Para 2C(a) of the said notification.

2.1 The appettant had fited re-credit apptications for the period from May,

2010 to October, 2010 for re-credit of Central Excise Duty, Education Cess and

Secondary and Higher Education Cess paid from PLA, totatty amounting to Rs.

3,09 ,43 ,425 / - on ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the sanctioning

authority that,

(i) the Appettant was eligibte for exemption onty at the rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Appetlant was not

entitted to re-credit fu[t amount paid through PLA.

exemption under the said notification was available onty to

tr
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Appeal No: V2l1 15/RAJ/2U1 1

Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the appel[ant

was not entitted for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct

re-credit amount to the tune of Rs. 1,91,57,366/- and rejected excess ctaimed

amount of Rs. 1,17,86,059/- and ordered the Appetlant to reverse the excess

amount claimed atong with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appettant has preferred the present appeal, inter-

olia, on the grounds that,

(i) The adjudicating authority has erred in not appreciating the legal

position as regards restricting the re-credit. The said issue has been

finatly decided by the Hon'bte cujarat High Court in the case of SAL

Steel Ltd vide Order dated 10.3.2010, wherein the Notification No.

1612008-CE dated 27.3.2008 was chaltenged. The Hon'bte High Court has

hetd that fu[[ of refund of duty paid from PLA cannot be withdrawn by

subsequent notification unless the Partiament has modified the Act. The

adjudicating authority was required to follow the sa'id decision.

(ii) The adjudicating authority has not shown any authority to hotd

that refund of Education Cess and SHE Cess cannot be atlowed under the

said notification; that as per Section 93(3) of the Finance Act, 2004 and

Section 138 of the Finance Act, 7007, a[[ provision of Central Excise Act,

inctuding those retating to refund, exemption wit[ atso appty to

Education Cess and SHE Cess. Thus, there is mis-interpretation on the

part of adjudicating authority in not granting refund of Education Cess

and SHE Cess and retied upon case law of Toyota Kirlosakar Motors Pvt

Ltd - 2006 (196) ELr 0362.

5. The Appeat was transferred to cattbook in view of pendency of

appeals fiLed by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in simi[ar matters before the

Hon'bte Supreme Court. The said appeal was retrieved from caltbook in

view of the judgement dated 22.4.2020 passed by the Hon'ble Supreme

Court and have been taken up for disposat.

4
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Appeal No: V2l1 15/RAJ/2011

-5-

5.1 Hearing in the matter was scheduled in virtual mode on 13.4.2021 ,

18.5.2071 and 8.6.2021 and communicated to the Appetlant by Speed Post at

the address mentioned in appeal memorandum. However, no consent was

received from the Appettant. l, therefore, take up the appeal for decision on

merits on the basis of avaitabte records and grounds ra'ised in Appeal

Memorandum.

6. I have carefutty gone through the facts of the case, impugned order and

submissions made by the appettant in appeal memorandum. The issues to be

decided in the present appeal are whether,

(i) the Appettant is etigibte for refund of Central Excise duty at fu[[

rate of duty or at the rates prescribed vide Notification No. 1612008-CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(ii) The appettant is eligibte for refund of Education Cess

Secondary & Higher Education Cess under the provisions of

Notification No. 39/2001-CE dated 31 .07 .2001 , as amended?

and

the

7. On perusal of the records, lfind that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notificat'ion No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the relevant time. I find that

the AppeLtant had opted for availing the facitity of re'credit, in terms of para

2C(a) of the said notification. The appettant had fited re-credit apptications for

the period from May, 2010 to October, 7010 for re-credit of Central Excise

Duty, Education Cess and Secondary and Higher Education Cess paid from PLA

totalty amounting to Rs. 3,09,43,425/- on ctearance of finished goods

manufactured by them. The sanctioning authority, after determination,

restricted the re-credit amount to Rs. 1,91,57,366/- and rejected ba[ance

amount of Rs. 1,17,86,059/- and ordered for its recovery vide the impugned

order on various counts mentioned in the impugned order.

8. The Appettant has contended that the adjudicating authority erred in not

fo[lowing the decision dated 10.3.2010 passed by the Hon,bte Gujarat High

court in the case of sAL steel Ltd, wherein the Hon'bte High court has hetd

that futt of refund of duty paid from pLA cannot be withdrawn by subsequent

notification No.'16l2008-CE

Act.

dated 27.3.2008 untess the partiament has

."1
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8.1. I find that Notification No. 39/200'1-CE dated 31 .7.200'l was amended

vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payabte on value addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from '15% to 75% depending upon the commodity. Thus, a manufacturer

was etigible for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'ble Gujarat High Court in the case of SAL

Steel Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'ble Supreme Court of lndia in the case of Union of lndia Vs. VVF Ltd &.

Others as reported in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court in

the case has held as under:

*14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

notifications that the refund of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notifications/industrial policies are hit by the doctrine ol promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High Coua can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govenment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be fiustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method ofcalculating the amount

of refund of excise duty paid on actual manutacturing of goods The
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notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

15. In view ofthe above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investrnent on establishing the new undertakings and they do

not take away any vested rights confened under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOWED. Tl'.e

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.2 By respectfutty following the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hotd that the

Appettant is etigibte for refund of duty only at the rates prescribed under

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphoLd the impugned order.
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9. As regards the second issue, I find that the sanctioning authority had

sanctioned refund of Central Excise duty under Notification No. 39 /7001-CE

dated 31.7.2001, as amended, but had not sanctioned refund of Education Cess

and Secondary & Higher Education Cess on the ground that exemption under

the said notification was availabte onty to Central Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appettant was not entitled for re-credit of Education Cess

and S.H.E Cess. On the other hand, the Appettant has pteaded (fiat as per

Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, att provisions of Central Excise Act, inctuding those retating to refund,

exemption wi[[ atso appty to Education Cess and SHE Cess; that there was mis-

interpretation on the part of adjudicating authority in not granting refund of

Education Cess and SHE Cess.

9.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integro and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5,{ of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of l9?8. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

whenthereisnoreferencetothenotificationissuedundertheFinanceAct,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l ofthe Act of2004

andSection126oftheActof200T.TheprovisionsofActof1944andthe

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD' education cess'

secondary and higher education cess- A notification has to be issued for

providing exemption under the said source of power' In the absence of a
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notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in futa Textiles

Private Limited (supra). "

9.7 ln view of the above, I hotd that the appettant is not eligible for refund

of Education Cess and Secondary & Higher Education Cess. l, uphotd the

impugned order to that extent.

10. ln view of above, I uphotd the impugned order and reject the appeat

fited by the appeltant.

11. qffi anrESfi rrt qfi-q+l ftTdRlsrttTt+ t frqr qrf,rt 
I

11. The appeal fited by the Appettant is disposed off as bove.

g,l-^.r-€ q;sl.) "(fi{ilirl

'*6,ffi#
(Appea'ts

To,
M/s Shaifati Rotts Ltd
Survey No. I60, Vittage Tuna,
Adipur -Tuna Road,

Taluka Anjar,
District Kutch.
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