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For an aDpeal to be fi1ed before the CESTAT, under Sectron 35F of the Central Excise Act, 1944 which is also
made apbticable to Servrce Tax under Se( tlon 3i,)f lhe Flnalr(e Act, 1994, an appeal aga.inst this order shall lie
betore *le Trrbunal on palrnenr of loa.o of rire d,rry demandrd where duty or duty a.nd penalty are in dispute, or
penalty, where penalry_aIone is m dispute p,r,vrded th| amount of pre_deposrt pavable would be subjecl to a
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Under Central Excrse and Servi( c T:'\. :iury lremanded" shall include :

{il amount delermined undr'r Secriolr I I lJ;
{ril amount oferroneous ( crvllr credll laken;
hril amount Davable under Rule 6 ofthe Ccnvat Credit Rules
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Appeal No: V2l1 58/RAJ/201 1

M/s Adani Wilmar Ltd, Ahmedabad (hereinafter referred to as

"Appettant") has fited Appeal No. Y2/158/RAJ1201l against Re-Credit Order

No. 264-280/7010-1'1 dated 28.2.2011 (hereinafter referred to as "impugned

order") passed by the Deputy Commissioner, erstwhite Central Excise Division,

Gandhidham (hereinafter referred to as "sanctioning authority").

2, The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of Refined Edibte Oit, Vegetabte Products etc. fatting under

Chapter 15 of the Central Excise Tariff Act, 1985 and was hotding Central

Excise Registration No. AABCA8056GXM003. The manufacturing unit of the

Appettant was located at Survey No. 169/P-3, Navinal lstand, Vittage Dhrub,

Taluka: Mundra, District: Kutch. The Appettant was availing benefit of

exemption under Notification No. 39/2001-CE dated 31.07.2001 , as amended

(hereinafter referred to as 'said notification'). As per scheme of the said

Notification, exemption was granted by way of refund of Central Excise duty

paid in cash through Pl-A as per prescribed rates and refund was subject to

condition that the manufacturer has to first utitize atl Cenvat credit avaitabte

to them on the last day of month under consideration for payment of duty on

goods cteared during such month and pay onty the batance amount in cash. The

said notification was amended vide Notification No. 16/2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

the method of calculation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appettant had opted for avaiting the facitity of re-credit, in terms of Para

2C(a) of the said notification.

2.1 The appel[ant had fited re-credit apptications for the period from Aprit,

2008 to August, 2009 for re-credit of Central Excise Duty, Education Cess and

secondary and Higher Education cess paid from pLA, totalty amounting to Rs.

6,07,08,923/ - on ctearance of finished goods manufactured by them.

2.2 on scrutiny of re'credit apptications, it was observed by the sanctioning

authority that,

(i) the Appeltant was etigibl.e for exemption onty at the
prescribed vide Notification No. 16/zoog-cE dated 27.03.200g

Notification No. 33/200g-cE dated 10.06.2008 and the Appettant was not

rates

and

I -Page No. 3 of8

:: ORDER-IN-APPEAL::

L,



-4

Appeal No: V2158/RAJ/201'l

entitled to re-credit fu[[ amount paid through PLA.

3. The sanctioning authority vide the impugned order determined correct

re-credit amount to the tune of Rs. 2,20,45,751 / - and rejected excess ctaimed

amount of Rs. 3,86,63,172/ - and ordered the Appeltant to reverse the excess

amount ctaimed atong with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appettant has preferred the present appeal, inter-

alia, on the grounds that they had set up factory on the bas'is of Notification

No.39/2001 -CE dated 31 .07.2001 and made huge investment; that the said

notification was amended vide Notification No. 1612008-CE dated 27.3.2008

and Notification No. 33/2008-CE dated 10.06.2008; that the said amendment

was chattenged before the Hon'bte Gujarat High Court in the case of SAL Steel

Ltd which has been decided in their favour as reported in 2010 (260) ELT 185;

that the Hon'bte Gujarat High Court has declared the said amendment as bad

in [aw; that the issue invotved in present case is directty covered by the binding

decision of the Hon'ble High Court; that the said decision has the effect of [aw;

that the impugned order is liable to be set aside.

5. The Appeal was transferred to cattbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'ble Supreme Court. The said appeal was retrieved from caltbook in

view of the judgement dated 22.4.7020 passed by the Hon'ble Supreme

Court and have been taken up for disposat.

5.1 Hearing in the matter was schedu[ed in virtuat mode on 13.4.2021,

18.5.2021 and 25.5.202'l and communicated to the Appeltant by Speed Post at

the address mentioned in appeat memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeat for decision on merits on the basis of available

records and grounds raised in Appeal Memorandum'

.:
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(ii) exemption under the said notification was avaitabte only to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary &, Higher Education Cess and hence, the appeltant

was not entitled for refund of Education Cess and S.H.E. Cess.

,ct,



Appeal Noi V2i 158/RAJ/2011

6. I have carefutty gone through the facts of the case, impugned order and

submissions made by the appettant in appeal memorandum. The issue to be

decided in the present appeal is whether the Appeltant is etigibte for refund of

Central Excise duty at futl rate of duty or at the rates prescribed vide

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33i2008-CE

dated 10.06.2008 ?

6.1 . The appettant has not preferred any appeal against the denial of refund

of Education Cess and Secondary & Higher Education Cess in the impugned

order.

7. On perusal of the records, lfind that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008-CE dated 27.03.7008 and Notification

No. 33/2008-CE dated 10.06.2008 prevalent at the retevant time. I find that

the Appeltant had opted for avaiting the facitity of re-credit, in terms of para

2C(a) of the said notification. The appetlant had fited re-credit apptications for

the period from April, 2008 to August, 2009 for re-credit of Central Excise

Duty, Education Cess and Secondary and Higher Education Cess paid from PLA

totatty amounting to Rs.6,07,08,923/- on clearance of finished goods

manufactured by them. The sanctioning authority, after determination,

restricted the re-credit amount to Rs. 2,20,45,751/- and rejected balance

amount of Rs. 3,86,63,1721 - and ordered for its recovery vide the impugned

order on various counts mentioned in the impugned order.

8. The Appetlant has contended that the amendment made vide

Notification No. '16l2008-CE dated 27.3.2008 and Notification No. 33/2008-CE

dated 10.06.2008 has been dectared as bad in taw by the Hon'bte Gujarat High

Court in the case of SAL Steet Ltd reported in 2010 (260) ELT 185; that the said

decision has binding effect and hence, the impugned order is liable to be set

aside.

8.'l . I find that Notification No. 39/2001-CE dated 31.7.2001 was amended

vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payabte on value addition

in the manufacturing process, by fixing percentage of refund

pending upon the commodity. Thus, a manufacturer
anging
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was etigibte for refund of Central Excise duty onty at the rates prescribed in the

said notifications. lfind that the Hon'ble Gujarat High Court in the case of SAL

Steet Ltd & Others- 2010 (260) E.L.T. 185 (Cuj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'bte Supreme Court of lndia in the case of Union of lndia Vs. WF Ltd &

Others as reported in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court in

the case has held as under:

"14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

notifications that the refund of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notifications/industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govemment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifrcations impugned before the respective

High Courts as such provide the manner and method of calculating the amount

ol refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose ol providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

6
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only on paper and without undertaking any manufactuing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clariflcatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a

grave eror in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOILED. The

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.2 By respectfulty fottowing the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hotd that the

Appettant is el.igibte for refund of duty onty at the rates prescribed under

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphotd the impugned order.

9. ln view of above, I uphotd the impugned order and reject the appeal.

10.

10.
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The appeal fited by the Appettant is disposed off as a ove.
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(V.T.SHAH)

Superintendent (Appeats)

By R.P.A.D.

To,
M/s Adani Witmar Ltd,
'Fortune House',
Near Navrangpura Raitway Crossing,

Navrangpura,
Ahmedabad.
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